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Preface 

ji  "tab  '« 


This  book  includes,  but  is  something  more 
of  articles  and  case  comments  published  from  time^'^'^lsQ]^^ 
during  a  period  of  more  than  fifteen  years.  Chapters  oiie^iKl, 
two  have  been  written  by  way  of  introduction,  and  some  other 
chapters  or  parts  of  chapters  have  not  been  hitherto  published, 
(as,  for  example,  chapters  eleven  and  thirteen,  and  the  first 
section  of  chapter  six) ,  Furthermore,  all  the  articles  and  com¬ 
ments  republished  herein  have  been  revised,  so  as  to  co-ordinate 
the  contents  of  the  book  as  a  whole  (not  to  speak  of  correcting 
some  of  my  own  mistakes  or  recording  changes  in  my  own 
opinions) .  Many  passages  have  been  omitted  or  condensed 
and  many  cross-references  inserted,  with  the  view  of  avoiding 
the  repetition  or  overlapping  necessarily  incidental  to  articles  and 
comments  which  were  written  on  various  occasions  with  regard 
to  particular  topics,  but  which  involved  the  exposition  of  some 
general  theories  with  regard  to  the  common  subject  of  the  con¬ 
flict  of  laws.  Some  supplementary  observations  have  been  added 
in  various  places. 


Many  topics  of  the  conflict  of  laws  are  discussed,  and  in 
order  to  facilitate  reference  to  particular  topics  I  have  included 
in  the  table  of  contents  the  titles  of  the  different  sections  into 
which  some  of  the  chapters  are  subdivided,  and  have  attempted 
in  the  index  to  refer  to  various  topics  from  every  possible  point 
of  view. 


The  book  contains  many  references  to  Dicey  on  the  Conflict 
of  Laws  and  some  criticism  of  the  views  of  Dicey  and  of  Keith 
(the  editor  of  the  fifth  edition,  1932)  on  various  points. 
Much  of  this  criticism  may  of  course  become  inappropriate  to 
the  forthcoming  sixth  edition  of  Dicey,  now  in  course  of  pre¬ 
paration  under  the  skilled  and  enlightened  editorship  of  Mr. 
J.  H.  C.  Morris. 

Having  mentioned  Dicey,  I  take  advantage  of  the  opportunity 
to  make  my  apology  in  this  place  to  Professor  Yntema  for 
having,  on  page  233,  by  a  slip  of  the  pen,  misquoted  two  words 
from  his  phrase  that  “in  England,  Westlake  bridged  the  way  to 
Dicey's  Anglican  positivism." 


January,  1947 

Osgoode  Hall  Law  School,  Toronto. 


John  D.  Falconbridge. 
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Chapter  I. 


THE  LAW  OF  THE  FORUM:  DOMESTIC  RULES  AND 
CONFLICT  RULES 

Westlake,  in  1858,  began  his  Treatise  on  Private  International 
Law  5r  the  "Conflict  of  Laws  with  the  following  definition: 

Private  International  Law  is  that  department  of  private  jurisprud¬ 
ence  which  determines  before  the  courts  of  what  nation  each  suit 
should  be  brought,  and  by  the  law  of  what  nation  it  should  be  decided. 

In  the  second  (1880)  and  subsequent  editions  of  his  Private 
International  Law,  however,  the  author,  more  cautiously, 
omitted  any  formal  definition  of  the  subject,  and  began  his 
discussion  as  follows: 

Private  international  law  is  that  department  of  national  law  which  i 
arises  from  the  fact  that  there  are  in  the  world  different  territorial ' 
jurisdictions  possessing  different  laws. 

I  have  quoted  Westlake’s  djjcaided^efinition  of  the  subject 
of  his  book  merely  for  the  purpose  of  using  some  of  the 
expressions  occurring  in  it  as  the  basis  of  discussion.  As  will 
appear  subsequently  in  the  present  book,  I  do  not  acquiesce  in  the 
theory,  implied  in  the  definition,  that  a  court  of  a  given  country 
may  or  should  apply  any  law  other  than  the  law  of  that 
country.  In  some  circumstances,  however,  a  court  may  and 
should  refer  to  or  consult  foreign  law,  and  apply  rules  of  law — 
part  of  the  law  of  the  forum — modelled  to  a  greater  or  less 
degree  on  rules  of  foreign  law  (a). 

'‘Nation”,  used  by  Westlake  in  his  definition  as  the  designa¬ 
tion  of  a  territorial  unit  for  the  purposes  of  the  conflict  of 
laws,  was  in  accordance  with  Stogy's  language,  although  Story 
occasionally  said  “state”  or  “country”.  The  use  of  the  noun 
“nation”  in  this  sense  is  no  longar' common  in  English,  but  the 
adjective  “national”  is  still  occasionally  used  in  connection  with 
“law”  to  designate  the  law  of  a  territorial  unit  in  the  conflict 
of  laws,  and  the  adjective  “international”  still  occurs  in  the 
title  Private  International  Law,  with  its  implied  reference  to 
different  “nations”  and  their  different  systems  of  law.  The  use 
of  “jurisdiction”  to  designate  such  a.  territorial  unit  is  not 
uncommon,  especially  in  the  United  States  of  America,  but  this 


(a)  See  chapter  2,  §  2  (2)  (3). 
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use  of  the  word,  whether  preceded  by  '‘territorial"  as  in 
Westlake,  or  not,  would  seem  to  be  open  to  objection,  because 
“jurisdiction"  is  in  general  use  in  connection  with  the  compet¬ 
ence  of  courts,  and  is  also  sometimes  used  in  connection  with 
legislative  power,  and  is  less  appropriate  as  the  designation  of 
a  territory.  It  seems  preferable  to  use  the  word  "country",  as 
Dicey  does,  distinguishing  it  from  "state",  the  former  in  the 
sense  of  "the  whole  of  a  territory  subject  under  one  sovereign 
to  one  system  of  law",  and  the  latter  in  the  sense  of  "the 
whole  of  the  territory  (the  limits  of  which  may  or  may  not 
coincide  with  those  of  a  country)  subject  to  one  sovereign"  (h). 
It  is  true  that  in  the  United  States  "state"  is  commonly  used 
in  the  sense  of  a  country  as  defined  above  (c) ,  and  this  is 
natural  in  view  of  the  fact  that  a  state  of  the  United  Stales  is 


itself  a  good  example  of  a  territorial  unit  for  the  purposes  of 
the  conflict  of  laws,  as  is  also  a  state  of  the  Commonwealth  of 
Australia.  In  Cana^,  where  the  territorial  units  for  this  pur¬ 
pose  are  called '^^rovinj:cs"^^^  the  use  of  "state"  in  this 
sense  is  less  natural  than  it  is  in  the  United  States,  and  in  the 
United  Kingdom  it  is  still  less  natural  to  designate  Lngland 
(and  Wales),  Scotland ^and  Northern  Ireland  as  "states".  On 
the  whole  the  word  "country"  is  relatively  unencumbered  with 
technical  implications,  and  its  use  in  the  conflict  of  laws  is 
^pported  by  a  long  tradition  in  the  English  language.  As 
Dicey  says,  there  is  no  satisfactory  English  substilutc  for 
country  ‘  as  above  defined,  but  he  suggests  that  it  might  (on 
analogy  of  the  Latin  territoriaw  legts  and  the  Germin 

district"  (e).  The  outstanding 
merit  of  Dicey  s  coined  expessidir-‘iaw  district”  is  that  it 
has  an  exact  technical  meaning.  Although,  generally  spe-aking, 
the  use  of  country  m  the  same  sense  is  less  artificial,  it 


(6)  Dicey,  Conflict  of  Laws  (5th  cd.  1932)  60. 

th, 

Units  of  the  British  SmonwealtPn T  Common  Law 

any  law  district  which  make!  it  '•  characteristic  of 

that  It  is  a  unit  of  territory  which  his  ?  body  of  law 
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happens  occasionally  that  in  a  particular  context  it  is  natural 
to  use  “country’’  in  a  wider  sense,  and  in  that  context  the  use 
of  “law  district’’  instead  of  “country’’  in  the  narrower  sense 
avoids  any  ambiguity. 

A  “state”  as  defined  by  Dicey  or  a^. “nation”  as  defined^  by 
the  Conflict  of  Laws  Restatement,  may  be  unitary,  in  the  sense 
that  it  consists  of  a  sjngle  law  district,  or  it  may  be  composite, 
in  the  sense  that  it  includes  two  or  more  law  districts,  each  law 
district  being  by  definition  unitary.  It  may  be  assumed  for 
the  purpose  of  the  present  discussion  that  each  law  district  is 
also  unitary  in  the  sense  that  it  has  a  single  system  of  territorial 
law  as  contrasted  with  a  law  district  that  is  composite  in  the 
sense  that  it  has  a  system  of  personal  laws  differing  inter  se 
for  different  classes  of  its  inhabitants  (f). 

The  law  of  a  country,  the  law  of  the  land,  the  national  law 
(g),  is  in  the  conflict  of  laws  equivalent  to_JltLe.^bw_oLJ:hc— - 
fornm’V  in  its  most  comprehensive  sense,  that  is,  all  the  rules  of 
law  applied  by  a  court  of  a  given  country,  or  by  a  court  sitting 
as,  or  on  appeal  from,  a  court  of  that  country  (h).  Further¬ 
more,  in  accordance  with  the  usage  which  sanctions  “country” 
in  the  sense  of  “law  district”,  the  word  “foreign”  is  applied 
to  any  other  country  or  its  law,  even  though  that  country  is 
another  province  or  state  of  the  same  federal  union  or  some 
other  part  of  the  same  political  unit  or  subject  to  the  same 
sovereign  (i). 

The  law  of  the  forum  in  this  comprehensive  sense  is  divided 
into  two  branches,  namely,  the  domestic  rules  and  the  conflict 
rules  of  the  law  of  the  forum. 

The  first  branch  consists  of  those  rules  of  law  which  are 
applied  by  a  court  normally  and  as  a  matter  of  course  in  most 
of  the  cases  coming  before  it.  Usually  the  situation  giving  rise 


(/)  As  to  a  law  district  that  is  composite  in  this  sense,  see  chapter 
9,  §  3. 

{g)  E.g,,  3  Beale,  Conflict  of  Laws  (1935)  1968. 

(h)  For  example,  on  an  appeal  from  Scotland  heard  in  England 
by  the  House  of  Lords,  the  law  of  the  forum  is  Scottish  law;  on  an 
appeal  from  Ontario  heard  in  England  by  the  Privy  Council,  the  law 
of  the  forum  is  Ontario  law;  and  on  an  appeal  from  Quebec  heard  in 
Ontario  by  the  Supreme  Court  of  Canada,  the  law  of  the  forum  is 
Quebec  law.  For  further  discussion  of  this  matter,  with  particular 
reference  to  the  Privy  Council,  see  chapter  10. 

(?’)  In  other  words,  questions  of  the  conflict  of  laws  may  arise 
in  what  may  be  called  *‘intranational”  cases  as  well ,  as  ^‘inter- 
national”  cases.  See  chapter  11. 
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to  litigation  is  a  purely  domestic  situation,  that  is,  it  is  not 
connected  by  any  significant  place  element  with  any  other  coun¬ 
try  and  there  is  consequently  no  occasion  to  enquire  whether 
any  regard  should  be  had  to  the  law  of  any  other  country. 
These  rules  may,  with  sufBcient  accuracy,  be  called  the  "domes  * 
tic"  or  "local"  rules  of  the  law  of  the  forum.  They  are 
sometimes  called  "internal",  "municipal"  or  "territorial" 
rules,  but  these  adjectives  would  seem  to  be  ambiguous  because 
they  are  sometimes  used  with  reference  to  the  whole  body  of 
law  in  force  in  a  given  country,  as  contrasted  with,  for  cKample, 
international  law.  Taintor  has  suggested  the  use  of  the  expres¬ 
sion  "dispositive"  rules,  but  his  suggestion  has  been  criticized 
on  the  ground  that  jus  dispositioum  has  a  different  and  limC' 
honoured  meaning  in  the  civil  law  (j). 

The  second  branch  of  the  law  of  the  forum  consists  of  those 
rules  of  law  which  are  variously  called  "rules  of  the  conflict 
of  laws" — or  more  shortly  "conflict  rules" — or  "choice  of  law 
stiles".  T*hc  expression  "cljpice  of  law 
uncommon,  but  both  it  and  "indicative  rule" 
would  spm  to  be  less  appropriate  than  "rule  of  the  conflict 
of  laws  or  conflict  rule".  Either  of  the  former  expressions 
suggests  that  the  function  of  the  rule  is  simpler  than  it  is,  as  if 
the  solution  of  a  problem  in  the  conflict  of  laws  consisted  merely 
in  the  choice  or  indication  of  the  proper  law.  On  the  other  band 
the  latter  expressions  are  so  to  speak  devoid  of  implications,  as 
the  word  "conflict"  is  merely  borrowed  from  the  widely  accepted 
general  title  of  the  subject  (Conflict  of  Laws) ,  and  are  sus¬ 
ceptible  of  receiving  whatever  content  is  essential  to  the  solution 
of  a  problem  in  the  conflict  of  laws. 

,  Both  the  domestic  rules  and  the  cojiflict  julcs  are  part  of  the 
la;wL.o£-the.Toru^ ' m  the  broad  sense  in  which  that  term  has 
been  used  above;  and  this  proposition  is  sometimes  expressed 
m  the  form  that  the  conflict  rules,  like  the  domestic  rules,  are 
part  of  the  "internal",  "municipal"  or  "territorial"  law  of  a 
given  country,  notwithstanding  that  these  adjectives  arc  some¬ 
times  used  with  reference  to  what  I  have  called  the  domestic 


fiQ  y}.,  <)f  Priyate  International  Law  (1943^ 

69,  161.  A  dispositive  rule  in  the  civil  law  means  a  facultative* 

1?^.<^ontrasted  with  an  imperative  rule  Idntor  uscb 
the  expression  ‘‘dispositive  rule»»  in  the  sense  of  a 

indicative  rule  (that  is,  a  conflict  ruk)  f  see  L^ft. 
(fc)  As  to  the  meaning  of  a  conflict  rule,  see  chapter  2. 
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rules.  On  the  other  hand,  the  expression  "law  of  the  forum" 
or  lex  fori  is  not  uncommonly  used  in  the  narrow  sense  of  the 
domestic  rules  of  the  law  of  a  country  as  distinguished  from  its 
conflict  rules — sometimes  without  ambiguity  if  the  context 
shows  clearly  that  it  is  being  used  in  the  narrow  sense,  and  some¬ 
times  confusingly  if  the  context  does  not  make  the  meaning  clear. 

The  domestic  rules  of  the  law  of  the  forum  of  a  given  country 
are  usually  stated  in  general  or  albsolute  terms,  without  any 
suggestion  or  indication  that  they  may  not  be  applicable  or 
appropriate  to  all  situations  giving  rise  to  litigation  in  that 
country,  that  is,  without  any  express  or  implied  reference  to 
the  existence  of  conflict  rules  (1).  It  may  happen,  however, 
that  these  domestic  rules  are  inapplicable  or  inappropriate  to  a 
situation  factually  connected  with  some  other  country  or  coun¬ 
tries,  that  is,  a  situation  containing  a  foreign  element  or  foreign 
elements;  and  in  such  a  situation  the  function  of  the  conflict 
rules  of  the  liaw  of  the  forum  is  to  define  the  policy  of  that 
law  as  regards  the  extent  to  which  justice  and  social  convenience 
require  a  court  to  refer  to  or  consult  foreign  law  and,  instead  of 
applying  the  domestic  rules  appropriate  to  a  purely  local  situa¬ 
tion,  to  formulate  and  apply  special  rules  borrowed  from  or 
modelled  on  rules  of  foreign  law.  These  special  rules  so  formu¬ 
lated  and  applied  as  being  appropriate  to  the  actual  situation 
are  themselves,  by  virtue  of  the  conflict  rules,  part  of  the  law 
of  the  forum. 

The  foregoing  is  intended  to  be  a  mere  general  description 
of  the  function  of  a  conflict  rule,  so  worded  as  to  leave  various 
theories  open  for  later  discussion  (m).  I  have  deliberately 
omitted  the  statement  that  one  of  the  functions  of  a  conflict 
rule  is  to  define  the  limits  of  the  applicability  of  the  domestic 
rules  of  the  law  of  the  forum,  because  that  statement,  though 
plausible,  might  involve  certain  consequences  that  will  be  more 
appropriately  discussed  later  (n). 

The  scope  of  the  subject  of  the  conflict  of  laws  as  indicated 
by  the  description  of  the  function  of  a  conflict  rule  does^  not 
cover  the  topic  of  jurisdiction  of  courts  and  the  related  topic  of 
the  enforcement  of  foreign  judgments.  These  topics  are,  how¬ 
ever,  customarily  and  conveniently,  discussed  in  Anglo-American 

(0  In  Anglo-American  countries  conflict  rules  are  rarely  the  sub¬ 
ject  of  statutory  enactment. 

(m)  See  chapter  2,  The  Meaning  of  a  Conflict  Rule. 

In)  See  the  discussion  of  Westlake's  so-called  desistement  theory 
in  §  1  (5)  of  chapter  2. 
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books  bearing  the  general  title  of  the  Conflict  of  Laws  or  Private 
International  Law.  Although  the  former  of  these  titles  is  not 
in  itself  appropriate  to  these  topics*  Conflict  of  Laws  is  the  pre¬ 
valent  general  title  in  the  United  States  and  Canada,  whereas  in 
England  some  authors  use  the  one  title  and  others  the  other 
title.  In  continental  Europe  the  title  Conflict  of  Laws  is  used 
as  a  sub-title  of  part  of  the  subject  covered  by  the  general  title 
Private  International  Law,  and  there  arc  differences,  which  it 
is  unnecessary  to  discuss  here,  as  to  the  scope  of  the  subject 
covered  by  that  general  title.  In  French  the  expression  Private 
International  Law  is  reproduced  exactly  in  Droit  International 
Prive — the  sequence  of  the  words  being  in  effect  the  same,  when 
allowance  is  made  for  the  inversion  of  the  whole  expression  in 
accordance  with  French  usage  (o).  In  German,  on  the  contrary, 
the  sequence  of  the  words  is  transposed  in  Internationales 
Prtvatrecht  (International  Private  Law).  Westlake  (p)  defends 
Private  International  Law,  whereas  Holland  (q)  thinks  that  it 
is  ''wholly  indefensible’*,  and  considers  International  IVivatc 
Law  less  objectionable,  and  says:  "Of  the  old  names,  'the  C.un- 
flict  of  Laws’  is  probably  the  best,  'Private  International  Law’ 
is  indubitably  the  worst". 

A  conflict  rule  is  sometimes  expressed  unilaterally,  that  is, 
it  purports  merely  to  provide  in  certain  cfrcumslanccs  for  the 
extra-territorial  application,  so  to  speak,  of  domestic  rules  of 
the  law  of  the  forum  (as  for  example,  the  famous  article  of  the 
French  Civil  Code,  providing  that  the  laws  concerning  the  status 
and  capacity  of  persons  govern  Frenchmen,  even  if  they  reside  in 
a  foreign  country)  (r),  and  only  by  implication  or  parity  of 
reasoning  suggest  resort  to  foreign  law  in  converse  or  other 
circumstances  (as,  in  the  example  given,  if  the  French  Civil 
Code  had  also  provided  that  the  status  and  capacity  of  foreigners 
should  be  governed  by  their  national  law).  More  frequently, 
however,  a  conflict  rule  is  expressed  in  general  terms,  and  is 
sometimes  described  as  being  bilateral,  because  it  indicates  that 


•D  On  this  point  it  would  appear  that  Nussbaum,  Princinh*^  of 
Private  International  Law  (1943)  7,  8,  is  in  error^his 

is  sequence  m  En  Jsh  and 

TO«)  ,2 

\P)  Private  International  Law  (6th  ed.  1912)  6. 

Elements  of  Jurisprudence  (12th  ed.  1916)  422,  424 
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in  certain  kinds  of  situations  a  court  should  apply  the  domestic 
rules  of  the  law  of  the  forum  and  in  others  should  resort  to 
foreign  law.  A  bilateral  conflict  rule  is  usually  expressed  in  the  , 
form  that  a  given  kind  of  question  is  "governed'’  or  "deter¬ 
mined"  by  (or  that  the  forum  shall  as  regards  that  kind  of  ques-  ! 
tion  "apply"),  the  "law"  of  a  country  which  is  ascertained  i 
by  reference  to  a  particular  local  or  place  element  occurring  in  ■ 
the  factual  situation,  as,  for  example,  the  country  in  which  the 
deceased  person  was  domiciled  at  the  time  of  his  death  as  regards 
the  question  of  succession  to  movables  on  death,  the  country  in 
which  a  marriage  was  celebrated  as  regards  the  question  of  the 
formal  validity  of  the  marriage,  and  the  country  in  which  a 
thing  is,  or  was  at  the  material  time,  situated  as  regards  the 
validity  of  the  transfer  inter  vivos  of  a  tangible  thing.  If  the 
forum  is  in  X,  and  Y  is  ascertained  as  the  country  of  domicile, 
place  of  celebration  or  situs,  as  the  case  may  be,  then  the  conflict 
rule,  originally  expressed  in  abstract  form,  may  now  be  expressed 
in  concrete  form,  namely,  that  the  question  which  the  court  in 
X  has  to  decide  is  "governed"  or  "determined"  by  the  "law" 
of  Y,  or  that  the  court  in  X  shall  "apply"  the  "law"  of  Y. 

Owing  to  the  generality  and  brevity  of  conflict  rules,  as 
conventionally  expressed,  some  of  their  terms  are  likely  to  be 
ambiguous.  Sometimes  the  particular  sense  in  which  a  term  is 
used  is  made  clear  by  the  context,  as,  for  example,  if  a  conflict 
rule  refers  to  the  "law  of  the  forum"  (s) ,  but  it  is  less  likely  that 
the  context  alone  will  avoid  the  ambiguity  inherent  in  the  state¬ 
ment  that  in  a  particular  situation  or  as  regards  a  particular 
question  a  court  should  "apply"  the  "law"  of  a  particular 
foreign  country,  or  that  the  question  is  "governed"  or  "de¬ 
termined"  by  the  "law"  of  that  country.  Some  of  the  phases 
of  this  ambiguity  will  be  discussed  later  (t),  but  it  should  be 
noted  here  that  statements  of  this  kind  arc  convenient  "short¬ 
hand"  expressions,  and  that  notwithstanding  their  inherent  am¬ 
biguity  their  use  is  almost  inevitable  for  the  sake  of  reasonable 
brevity  of  language.  It  is  important  that  their  various  possible 
meanings  be  investigated  and  that  the  particular  meaning  that 
they  arc  intended  by  a  writer  to  bear  should  be  made  clear  by 
him. 


(s)  In  this  example  it  is  clear  that  the  particular  reference  is 
to  the  law  of  the  forum  in  the  narrow  sense  of  the  domestic  rules  of 
that  law,  and  not  to  the  law  of  the  forum  in  the  sense  of  the  whole 
law  of  the  forum,  including  its  conflict  rules. 

(t)  See,  e.g.f  chapter  2,  the  Meaning  of  a  Conflict  Rule. 
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Nearly  forty  years  ago,  in  an  important  article  on  the  Indi 
vidual  Liability  of  Stockholders  and  the  Conflict  of  Laws  (aJ , 
Wesley  Newcomb  Hohfeld  (v)  drew  attention  to  the  inherent 
ambiguity  of  conflict  rules  expressed  in  the  conventional  general 
and  brief  form,  and,  for  example,  said  i  to )  : 

From  these  suggestions  it  must  be  evident  that  in  th(‘  (‘asc  uiui<‘r 
consideration,  as  in  almost  all  other  cases  relating  to  the  (’onflici  of 
laws,  there  is  a  serious  ambiguity  lurking  in  a  judicial  statiunent  that 
a  certain  foreign  law  governs  a  given  case. 

More  than  twenty  years  ago  Walter  Wheeler  Cook  wrote 
the  first  of  his  leading  articles  on  the  conflict  of  laws,  and  in 
that  and  subsequent  articles  he  expounded  his  views  on  the  in¬ 
herent  ambiguity  of  conflict  rules  (xJ. 


(u)  (1909),  9  Columbia  L.  Rev.  402,  (1910),  10  Columbia  h.  Rov. 
283,  republished  (1923),  after  Hohfdd’s  death,  at  pp.  220,  2fi0  of 
his  Fundamental  Legal  Conceptions  as  Applied  in  Jiulieial  Iteasoning 
and  Other  Legal  Essays  (edited  by  Walter  Wheeler  ("ook,  with  an 
Introduction  by  the  editor  on  Hohfeld’.s  Contributions  to  the  Seieru'e 
of  Law,  reprinted  from  (1919),  28  Yale  L.J.  721). 

(v)  Hohfeld’s  article  cited  in  note  (u)  is  again  cited  at  th(‘ 

ot  chapter  18  with  particular  reference  to  thci  distineiicm  la^tween 
an  agents  authority  (as  between  himself  and  hi.s  prineiiml)  and  his 
power  to  bind  his  principal  (as  between  his  principal  and  third 
parties).  As  to  Hohfeld,  see  also  note  (?i)  at  pp.  18,  19,  lufnt,  and 
note  (ct),  at  p.  32,  infra,  with  cross  reference  to  chaptor  20,'  §  2. 

i.  Fundamental  Legal  Conceptions,  etc.  (see  note  (/C  .saz/nv/) 

at  p.  256. 

(k)  See  note  (6)  on  p.  32,  infra.  Frequent  rercreneoK  to  Cook's 
views  are  made  in  chapter  2  and  later  chapters  of  th<*  pri'sent  iiook. 


Chapter  II. 

THE  MEANING  OF  A  CONFLICT  RULE 


§  1.  Rights  acquired  under  a  foreign  law. 

(1)  The  recognition  and  enforcement  of  foreign  creat¬ 
ed  rights,  p.  9. 

(2)  The  obligatio  theory,  p.  11. 

(3)  Phillips  V.  Eyre  and  Machado  v.  Fontes,  p.  15. 

(4)  Status  and  the  law  of  the  domicile,  p.  21. 

(5)  The  desisternent  theory,  p.  22. 

§  2.  Rights  created  by  the  law  of  the  forum. 

( 1 )  The  reception  or  incorporation  of  foreign  domestic 
rules,  p.  24. 

(2)  The  nature  of  a  right;  the  forum  applies  only  its 
own  law,  p.  27. 

(3)  The  local  law  theory,  p.  32. 

§  1.  Rights  Acquired  under  a  Foreign  Law. 

It  is  to  be  assumed  for  the  purpose  of  the  following  discus¬ 
sion  that  a  court  in  X  has  to  adjudicate  on  a  case,  and  that  the 
court  has  decided  that  it  is  referred  by  a  conflict  rule  of  the  law 
of  the  forum  to  the  law  of  Y,  because  Y  is  the  country  in  which 
a  person  is  or  was  domiciled,  or  in  which  a  thing  is  or  was  situat¬ 
ed,  or  in  which  an  act  was  done,  or  otherwise  according  to  the 
particular  circumstances  and  the  appropriate  conflict  rule.  The 
reference  to  the  law  of  Y  is  usually  expressed  in  the  conventional 
form  that  the  question  in  issue  is  “governed”  or  “determined" 
by  the  “law”  of  Y,  or  that  the  court  must  “apply”  the  “law” 
of  Y.  The  words  enclosed  within  quotation  marks  will  all  re¬ 
quire  further  discussion.  As  suggested  at  the  end  of  the  pre¬ 
ceding  chapter,  there  may  be  an  inherent  ambiguity  in  a  conflict 
rule  so  expressed,  and  for  the  purpose  of  elucidating  some  of 
the  phases  of  that  ambiguity  it  is  proposed  to  state  and  discuss 
various  theories  relating  to  the  meaning  of  a  conflict  rule. 

(1)  The  Recognition  and  Enforcement  of  Foreign 
Created  Rights. 

According  to  one  view,  when  a  court  in  X  is  referred  by  a 
conflict  rule  of  the  law  of  the  forum  to  the  law  of  Y  with  regard 
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to  a  particular  question  arising  from  a  given  factual  situation, 
the  rule  indicates  that  Y  is  the  country  which  has  exclusive 
'legislative  jurisdiction"  or  "power"  to  create  "rights"  in  the 
circumstances,  and  consequently  the  task  of  the  court  in  X  is 
to  ascertain  what  rights  have  been  "created"  by  the  law  ol  Y  and 
to  recognize  and  enforce  rights  in  favour  of  persons  who  have 
"acquired"  them  under  the  law  of  Y.  This  theory  of  the  recog-^ 
nition  and  enforcement  of  foreign  created  rights  is  categorically 
stated  and  elaborately  developed  in  the  writings  of  Beale  fu) 
and  in  the  Conflict  of  Laws  Restatement  f/)).  As  expressed  by 
Willis  (c) : 

The  rules  of  the  Restatement  are  based  on  the  assumption  that  (n ) 
the  court  of  the  forum,  being  a  court  which  exists  for  the  enforceirKUit 
of  legal  rights  only,  can  give  no  help  to  a  party  unless  he  can  pull  out 
of  his  pocket  a  legal  right  which  he,  quite  fictitiously  of  courses  is 
carrying  about  with  him,  and  that  (6)  that  legal  right  only  exists 
in  so  far  as  some  system  of  law  created  it.  It  follows  from  this  th(‘ory 
that  questions  of  choice  of  law  are  ultimately  questions  of  jurisdiction 
in  disguise;  .  .  . 

A  similar  theory  is  stated  as  a  "general  principle"  by  Dicey, 
as  follows  (d): 

General  Principle  No.  I. — Any  right  which  has  been  duly  acquired 
under  the  law  of  any  civilized  country  is  recognized  and,  in  g<»nera], 
enforced  by  English  courts,  and  no  right  which  has  not  }mm  duly  ac¬ 
quired  is  enforced  or,  in  general,  recognized  by  English  courts. 

This  principle.  Dicey  adds,  "must,  of  course,  be  understood 
as  limited  by  the  exceptions  or  limitations  contained  in  Principle 
No.  II,"  which  is  in  part  as  follows: 

General  Principle  No.  II. — English  courts  will  not  (jnforce  a  right 
^herwise  duly  acquired  under  the  law  of  a  foreign  country:  {h) 
Where  the  enforcement  of  such  right  is  inconsistent  with  the  policy 
of  English  law,  or  with  the  moral  rules  upheld  by  English  law,  or 
with  the  maintenance  of  English  political  and  judicial  institutions. 

Consistently  with  these  principles  the  same  author  fp.  5) 
says  that  English  conflict  rules  "may  be  provisionally  described 
as  principles  of  the  law  of  England,  governing  the  extra-terri¬ 
torial  operation  of  law  or  recognition  of  rights,"  He  also  says 
(p*  18)  that  English  judges  "never  in  strictness  enforce  the  law 
of  any  country  but  their  own,  and  when  they  are  popularly 
said  to  enforce  a  foreign  law,  what  they  enforce  is  not  a  foreign 

(a)  Culminating  in  his  Treatise  on  the  Conflict  of  Laws  (1035), 

(0)  Promulgated  by  the  American  Law  Institute  (1034). 

Rev^^l,  Conflict  of  Laws  (1936),  15  Can.  Bar. 

W  Conflict  of  Laws'  (5th  ed.  1932)  19,  27. 


§  1 .  Rights  under  Foreign  Law  1 1 

law,  but  a  right  acquired  under  the  law  of  a  foreign  country/' 

fej. 

It  is  doubtful  whether  Dicey,  in  what  purports  to  be  a  digest 
of  the  law  of  England  with  reference  to  the  conflict  of  laws, 
applies  throughout  his  book,  his  own  ''general  principles"  or 
succeeds  in  expounding  English  decisions  as  being  based  upon 
those  principles.  He  is  consistent  with  his  own  principles,  how- 
ever,  in  his  approval  of  the  doctrine  of  the  renvoi,  whereas  Beale 
and  the  Conflict  of  Laws  Restatement  (§7)  reject  the  doctrine 
of  the  renvoi  as  a  general  principle,  without  any  attempt  to 
reconcile  the  rejection  of  the  renvoi  with  the  adoption  of  the 
acquired  rights  theory  (f). 

As  a  further  basis  for  the  subsequent  discussion  it  seems 
worthwhile  to  quote  some  leading  judicial  obiter  dicta  in  which 
the  theory  of  acquired  rights  is  expressly  or  impliedly  stated. 
To  what  extent  these  obiter  dicta  or  some  of  the  statements  of 
non-judiclal  writers  are  to  be  taken  literally  or  even  seriously, 
or  to  what  extent  they  may  be  merely  conventional  modes  of 
speech,  will  be  discussed  later. 

(2)  The  Obligatio  Theory, 

In  the  United  States  the  generally  prevailing  rule  is  that 
tort  liability  is  governed  by  the  law  of  th^/J^lace,,^^o^ 
that  IS,  theTa^  country^where  the  alleged  tort  was  com¬ 

mitted.  Especially,  but  not  exclusively  ig) ,  in  this  field  of  law, 
the  acquired  rights  or  foreign  created  rights  theory  appears  in 
the  form  of  the  obligatio  theory  stated  by  Holmes  J.  in  Slater  v, 
Mexican  National  Railroad  Co,  (h).  In  that  case  an  action  was 
brought  in  a  Texas  federal  court  to  recover  damages  for  a  death 
wrongfully  caused  in  Mexico,  It  appeared  that  a  Mexican  court 
would  have  awarded  to  the  dependent  relatives  of  the  deceased 
person  a  series  of  periodical  payments  during  the  probable 
normal  period  of  his  life,  terminable  upon  any  one  of  several 
contingencies.  It  was  held  by  the  Supreme  Court  of  the  United 

(e)  Similar  futile  attempts  to  distinguish  the  enforcement  of 
foreign  law  from  the  enforcement  of  rights  acquired  under  a  foreign 
law  occur  in  some  of  the  judicial  statements  quoted  later  in  the  present 
§  1.  The  matter  is  further  discussed  in  §  2  (2)  of  the  present  chapter, 
infra, 

(f)  As  to  renvoi  expressed  in  terms  of  acquired  rights,  see  §  1 
(4)  of  the  present  chapter  and  the  cross-references  there  given. 

ig)  Cf.  Davis  v.  Mills  (1904),  194  U.S.  451:  see  chapter  13,  §  3. 

(A)  (1904),  194  U.S.  120,  at  p.  126.  The  theory  was  restated  by 
Holmes  J.  in  Western  Union  Telegraph  Co,  v.  Brown  (1914),  214  U.S. 
542,  at  p.  547. 


12 


Chap.  2.  Meaning  of  Conflict  Ruli: 


States  that  the  Texas  court  had  no  power  to  make  a  similar 
decree,  and  that  it  would  not  be  just  to  substitute  for  a  decree 
of  that  kind  a  judgment  for  a  lump  sum  according  to  the 
practice  of  common  law  courts,  and  that  the  action  should  there¬ 
fore  be  dismissed  (i).  For  the  present  purpose,  we  are  con 
cerned  only  with  the  following  extract  from  the  judgment  of 
Holmes  J : 

But  when  such  a  liability  is  enforced  in  a  jurisdiction  foreign  to 
the  place  of  the  wrongful  act,  obviously  it  does  not  mean  that  the  act 
in  any  degree  is  subject  to  the  lex  fori,  with  regard  to  either  its  (juality 
or  its  consequences.  On  the  other  hand,  it  equally  little  means  that 
the  law  of  the  place  of  the  act  is  operative  outside  its  own  territory. 
The  theory  of  the  foreign  suit  is  that  although  the  act  compIairHaJ 
was  subject  to  no  law  having  force  in  the  forum,  it  gav(»  rise  to  an 
obligation,  an  obligatio,  which,  like  other  obligations,  follows  the 
person,  and  may  be  enforced  w;herever  the  person  may  b(‘  foiuul  .... 
But  as  the  only  source  of  this  obligation  is  the  law  of  th(‘  phu'c  of  t  he 
act,  it  follows  that  that  law  determines  not  merely  th(‘  <*xisteiic<»  of  lhc‘ 
obligation  ....  but  equally  determines  its  extent.  It  .s(‘emK  to  us  unjust 
to  allow  a  plaintiff  to  come  here  absolutely  depending  on  tl\e  foreign 
law  for  the  foundation  of  his  case,  and  yet  to  deny  the  defendant  th<^ 
benefit  of  whatever  limitations  on  his  liability  that  law  wouhi  impose. 

I  have  quoted  the  whole  passage  from  the  jiidgmenl  of 
Holmes  J.  because  it  includes  the  statement  of  his  view  i!)ar  the 
enforcement  of  an  obligation  created  by  a  foreign  law  does  not 
mean  that  the  foreign  law  is  operative  outside  of  its  own  terri 
tory.  Nevertheless,  the  ‘underlying  conception  of  the  ohlufutio 
theory  is  that  the  claim  asserted  by  the  plaintiff  is  given  to  him 
by  the  foreign  law,  which  has  the  exclusive  power  to  create  the 
right  (j).  If  we  think  of  the  right  of  the  plaintiff,  correlative 
of  the  defendant’s  obligation  or  duty,  Holmes  J.  states  a  theory 
which  seeins  to  involve  the  reification  of  a  right  as  a  thing 
existing  objectively  and  affording  a  foundation  for  the  plaintiff’s 
action,  whereas  elsewhere  he  states  a  wholly  different  theory, 
namely,  that  a  right  exists  only  if  it  can  be  predicated  that  the 
courts  and  officials  of  the  country  of  the  forum  will  enforce 
It  (k) 


en  W  ^tancock.  Torts  in  the  Conflict  of  Laws  (1942)  B1  32  fiH 
stated  by  Cook,  Logical  and  Legal  Bases  of  the 
34,  and  his  discussion  of  Holmes  J.*.s  theory 
at  pp.  35,  36,  IS  supplemented  on  pp.  116  ff.,  133,  311,  350.  ^ 

Conflict  of  Laws  (1931),  47 
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In  Loucks  V.  Standard  Oil  Co.  of  New  York  il)  Cardozo  J. 
says: 

^  The  plaintiff  owns  something  and  we  help  him  to  get  it  ...  .  We  do 
this  unless  some  sound  reason  of  public  policy  makes  it  unwise  for 
us  to  lend  our  aid. 

In  what  we  may  call,  with  mental  reservations,  the  simple  ^ 
case,  in  which  the  act  is  done  and  the  harm  is  caused  in  a  single 
foreign  country,  so  that  the  situation  is  a  purely  domestic  one 
from  the  point  of  view  of  a  court  of  that  country,  it  seems  at 
first  sight  that  a  reference  to  the  law  of  that  country  by  a  court 
in  another  country  is  easy  to  justify  and  free  from  difficulty 
in  its  application.  The  simplicity  is,  however,  superficial.  The 
justification  for  the  reference  may  be  found  by  exponents  of  the 
acquired  rights  theory,  entirely  to  their  own  satisfaction,  and 
quite  logically,  on  the  basis  of  the  exclusive  legislative  jurisdic¬ 
tion  of  the  foreign  country  to  create  rights  arising  out  of  the 
situation,  and  may  be  found  by  others  in  the  social  desirability 
of  uniformity  of  decision  in  the  foreign  country  and  in  the 
country  of  the  forum.  On  either  of  these  grounds  of  justifi¬ 
cation  for  the  reference,  the  reference  must  be  to  all  the  rules 
of  law  of  the  foreign  law  so  that  the  case  will  be  decided  by 
the  forum  in  the  same  way  as  the  very  same  case  would  be  de¬ 
cided  by  a  court  of  the  foreign  country  (m) .  This  would  seem 
to  involve  resort  to  the  conflict  rules  of  the  foreign  law,  and 
presumably  its  rules  of  procedure  and  public  policy,  otherwise 
the  forum  would  neither  enforce  a  right  created  by  the  foreign 
law  nor  achieve  uniformity  of  decision.  The  best  that  might 
be  said  for  the  exclusive  application  of  the  domestic  rules  of 
the  foreign  law  would  be  that  uniformity  is  achieved  in  a  rough 
and  ready  or  approximate  way,  because  in  most  cases  there  would 
be  no  conflict  rules  or  other  rules  of  the  foreign  law  that  would 
lead  to  a  different  result. 

In  a  more  complex  situation  where  a  person  acts  in  one 
country  and  causes  harm  in  another,  courts  and  writers  some¬ 
times  evade  the  difficulty,  without  adequate  discussion,  by  say- 

said  to  contravene  it^^  Effective  use  is  made  of  these  words  by  Cook, 
The  Logical  and  Legal  Bases  of  the  Conflict  of  Laws  (1942)  30,  36, 
170,  354;  of.  p.  15,  quoting  an  analogous  statement  of  Holmes  J.  as 
to  the  meaning  of  ‘Maw”,  quoted  in  its  context  at  p.  28,  infra, 

(0  (1918),  224  N.Y.  99. 

(m)  C/.  Cook,  op.  cit.  (note  (/c)  supra}  21.  Presumably  Hancock, 
op,  cit  (note  (i),  supra}  would  not  agree  with  the  statement  in  the 
text  because  he,  at  p.  5,  defines  the  “law  of  the  place  of  wrong”  as 
the  “internal  law  of  the  place  of  wrong”. 
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ing  that  the  applicable  law  is  the  law  of  the  country  whore  the 
harm  ensued  but  in  which  the  actor  did  not  act.  The  (Conflict 
of  Laws  Restatement  departs,  in  the  case  of  torts,  from  the 
theory  that  in  a  given  situation  there  is  one  country  which  lias 
"'legislative  jurisdiction"  to  create  rights  which  must  bo  rocog 
nized  elsewhere,  because  it  states  that  where  the  act  is  done  in 
one  country  and  the  harm  ensues  in  another  country,  a  third 
country  is  at  liberty  to  choose  between  a  right  creaicii  in  the 
first  country  or  a  right  created  in  the  second  country  (n).  In 
this  more  complex  case,  both  within  and  without  the  field  of 
tort  law,  the  acquired  rights  theory  requires  the  elaboration 
of  a  set  of  rules  for  determining  in  what  circumstances  a  parti¬ 
cular  country  has  legislative  jurisdiction  to  create  rights,  so 
that  the  search  for  a  subtantial  basis  for  the  reference  ti)  the 
law  of  a  particular  country  is  in  effect  shifted  back  Irom  clmice 
of  law  to  legislative  jurisdiction  (o).  Even  on  the  basis  of  uni 
formity  of  decision,  without  regard  to  the  acquired  rights  tlieory, 
it  is  not  always  easy  to  follow  the  reasoning  by  whicli  the  forum 
is  to  choose  this  or  that  foreign  country  as  the  one  in  accorti  ■ 
ance  with  which  the  decisions  of  the  forum  are  to  be  uniform. 

One  of  the  major  services  rendered  by  Cook  to  the  study 
of  the  conflict  of  laws  consists  in  his  devastating  criticism  of 
the  Beale-Restatement  theory  of  the  enforcement  of  foreign- 
created  rights  in  general,  and  of  the  specific  provisions  of  the 
Restatement  with  regard  to  torts,  contracts,  substance  ami  pro 
cedure  (p).  Cook’s  series  of  leading  articles  on  the  conflict 
of  laws  began  with  an  article  published  in  1924  (q).  Almost 
at  the  same  time  there  also  appeared  a  leading  article  by  Lorenz 
en  (r),  criticising  the  acquired  rights  or  foreign  created  rights 
theory.  Even  de  Sloovere,  in  his  moderate  defence  of  the  theory 


Restatement,  §  64,  §  65  and  comment  §  Til  and  (?omnu*nt  u; 
cf.  Cook,  op,  cit  (note  (/c),  s^ipra)  319,  345. 

(o)  Of,  Stumberg,  Conflict  of  Laws  (1937)  7  IT. 

(p)  Cook,  oj>.  at,  (note  (/c),  supra),  chapters  1,  2,  3,  6,  13.  M 
passim,  and  the  subsequent  discussion  in  §  2  of  the  present  chapter. 

viio  T^T  Conflict  of  Laws  (1924), 

33  h.J.  457,  republished  as  chapter  1  in  his  book  bearhnr  the* 
same  title  with  “supplementary  remaAs,  1942”. 

33  Conflict  of  T.uws  (1924), 

mail  Wo  the  Conflict  of  Laws 
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as  being  a  conventional  mode  of  statement  of  conflict  rules,  states 
a  formidable  series  of  objections  to  the  theory  (s), 

(3)  Phillips  V,  Eyres  and  Machado  v,  Fontes, 

The  leading  case  with  regard  to  an  action  brought  in  England 
for  a  tort  alleged  to  have  been  committed  elsewhere  is  of  course 
Phillips  V.  Eyre  (a).  The  action  was  for  assault  and  false  im¬ 
prisonment  of  the  plaintiff  in  Jamaica,  and  the  defendant  plead¬ 
ed  a  subsequent  act  of  indemnity  passed  by  the  legislature  of 
Jamaica.  As  to  one  of  the  plaintiff's  grounds  of  objection  to 
the  plea  of  the  statute,  Willes  J.,  delivering  the  judgment  of  the 
Court  of  Exchequer  Chamber,  on  appeal  from  the  Court  of 
Queen  s  Bench,  said,  in  part  (b) : 

The  last  objection  to  the  plea  of  the  colonial  Act  was  of  a  more 
technical  character ;  that  assuming  the  colonial  Act  to  be  valid  in 
Jamaica  and  a  defence  there,  it  could  not  have  the  extra-territorial 
effect  of  taking  away  the  rig;ht  of  action  in  an  English  court.  This 
objection  is  founded  on  a  misconception  of  the  true  character  of  a 
civil  or  legal  obligation  and  the  corresponding  right  of  action.  The 
obligation  is  the  principal  to  which  a  right  of  action  in  whatever 
court  is  only  an  accessory,  and  such  accessory,  according  to  the 
maxim  of  law,  follows  the  principal,  and  must  stand  or  fall  therewith. 
Quae  accessorium  locum  ohtment  extinguntur  cum  principales  res 
peremptae  sunt  A  right  of  action,  whether  it  arise  from  contract 
governed  by  the  law  of  the  place  or  wrong,  is  equally  the  creature  of 
the  law  of  the  place  and  subordinate  thereto.  The  terms  of  the  con¬ 
tract  or  the  character  of  the  subject-matter  may  show  that  the  parties 
intended  their  bargain  to  be  governed  by  some  other  law;  but,  prima 
facie,  it  falls  under  the  law  of  the  place  where  it  was  made.  ^  And  in 
like  manner  the  civil  liability  arising  out  of  a  wrong  derives  its  birth 
from  the  law  of  the  place,  and  its  character  is  determined  by  that  law. 

Willes  J.'s  theory  that  the  right  of  action  is  accessory  to 
the  obligation  and  stands  or  falls  with  it,  and  is  equally  "the 
creature  of  the  law  of  the  place  and  subordinate  thereto,"  bears 
an  obvious  resemblance  to  the  theory  of  Holmes  J.  that  the 
source  of  an  obligation  in  tort  is  the  law  of  the  place  of  the  act, 
that  its  existence  and  extent  are  determined  by  that  law,  and 
that  it  "follows  the  person,  and  may  be  enforced  wherever  the 
person  may  be  found."  Each  theory  involves  the  reification 
of  an  obligation  or  duty,  or  correlatively  of  a  right,  supposedly 
supporting  a  right  of  action,  whereas  the  right  and  correlative 

(s)  On  Looking  into  Mr.  Beale’s  Conflict  of  Laws  (1936),  13 
N.Y.U.L.Q.  Rev.  333,  amplifying  his  earlier  article  on  the  Local  Law 
Theory  and  its  Implications  in  the  Conflict  of  Laws  (1928),  41  Harv. 
L.  Rev.  421. 

(а)  (1870),  L.R.  6  Q.B.  1. 

(б)  L.R.  6  Q.B.  at  p.  28. 

J 
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obligation  or  duty  exist  because  it  can  be  pralictcd  that  iIhto 
will  be  a  cause  of  action  (c), 


The  only  conclusion  that  Willcs  vJ.  drew  Iroin  the  theory 
stated  by  him  was  a  negative  one,  namely: 

Therefore,  an  act  committed  abroad,  if  valid  and  uiHin^’.difinahb* 
by  the  law  of  the  place,  cannot,  so  far  as  civil  liability  is  courcrncd, 
be  drawn  in  question  elsewhere  unless  by  force  of  sonic  <li.d.nn-t  ox 
eeptiqnal  legislation,  superadding  a  liability  oihin*  than  and  beside:; 
that  incident  to  the  act  itself.  In  this  respect  no  sound  di.’.limdion 
can  be  suggested  between  the  civil  liability  in  r(‘speN,  of  a  contract 
governed  by  the  law  of  the  place  and  a  wrong. 

Wilks  J.  did  not  suggest  that  ‘'therefore"  an  act  cununiticil 
abroad,  if  it  was  an  actionable  wrong  by  the  "law  oj  the  place." 
would  or  should  be  actionable  in  England  (d).  On  ilie  umirary. 
dealing  with  these  two  propositions  in  the  reverse  order,  be 
stated,  in  language  which  has  been  so  often  quoted: 

As  a  general  rule,  in  order  to  found  a  suit  in  Kngland  for  a  wrong 
alleged  to  have  been  committed  abroad,  two  conditions  niust  b.‘  ftib 
filled.  First,  the  wrong  must  be  of  such  a  character  that  it  would 
have  been  actionable  if  committed  in  England  ....  S(‘condly,  t  he  act 
must  not  have  been  justifiable  by  the  law  of  thc^  i)]ace  where  it  \v;v’ 
done. 


The  first  of  these  two  conditions  was  fulfilled  in  fhe  cirnmi 
stances  of  the  case  and  did  not  call  for  discussion,  hecause 
assault  and  false  imprisonment  were  aclionable  wrunRs  by  the 
domestic  rules  of  the  laws  of  both  England  and  .J.iniaic.i,  .ind 
Willes  J.  contented  himself  with  the  citation  of  (he  sins-le  c.ise 
of  The  Halley  (e). 

The  second  condition  was  in  effect  a  repetition  of  the  st.ue 
ment  of  principle  contained  in  the  second  pa.ssage  quoted  al>ovc 
from  the  judgment,  "justifiable”  being  substituted  for  "valid 
and  unquestionable.”  The  decision  turned  upon  the  (|ui-stion 
whether  this  condition  was  fulfilled,  and  therefore  Willes  .1.  di.s 
cussed  the  principle  with  some  particularity,  citing  various  ca.ses, 
egmning  with  those  in  which  an  act  done  abroad  was  originally 

'"‘'”8  "“I’  ‘I’-®  i" 

Which  an  obligation  was  incurred  abroad  and  wa.s  subsequent  I  v 
discharged  under  the  foreign  law.  His  conclusion  was  that  the 


(c)  See  note  {k),  supra. 

than  the  recognition  of  claims”  and  important 

tion  by  wllles  x'have  been  the  subietrtof  ^"c  ’ntorpreta- 

son.  The  Choice  of  Law  for  "-P”  Robert. 

(1940),  4  Modern  L.  Rev  21-  Hanco^c^  ^ 

ev.  ii,  nancock,  op.  mt.,  pp.  12  ff.,  gp,  gfiS  ff. 
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Jamaican  act  of  indemnity  afforded  a  defence  to  an  action  in  i 
England  (f).  • 

It  is  outside  of  the  scope  of  the  present  chapter  to  discuss 
the  merits  or  demerits  of  the  formula  stated  in  Phillips  v.  Eyre, 
embodying  the  two  conditions  to  be  fulfilled  as  a  prerequisite 
to  the  bringing  of  an  action  in  England  for  a  wrong  alleged  to 
have  been  committed  abroad.  The  formula  has  been  applied 
by  the  Privy  Council  to  the  case  of  an  action  brought  in  one 
common  law  province  of  Canada  for  a  tort  alleged  to  have  been 
committed  in  another  common  law  province  (g) ;  and  has  even 
been  held  by  the  Supreme  Court  of  Canada  to  be  part  of  the 
system  of  the  conflict  of  laws  of  the  province  of  Quebec  (h). 
The  formula  appears  therefore  to  be  unquestionable  as  a  matter 
of  authority  in  the  conflict  of  laws  of  England  and  the  pro¬ 
vinces  of  Canada.  Some  observations  on  its  wording  and  effect  ^ 
are,  however,  relevant  to  the  present  discussion  of  the  meaning 
of  a  conflict  rule. 

The  formula  states  two  conflict  rules  of  the  law  of  the  forum, 
referring  respectively  to  the  law  of  the  forum  and  to  the  law 
of  the  place  where  the  act  was  done.  The  first  reference  must 
obviously  be  construed  as  a  reference  to  the  domestic  rules  of 
the  law  of  the  forum,  as  a  reference  by  a  conflict  rule  of  the  law 
of  the  forum  to  the  conflict  rules  of  the  law  of  the  forum  would 
be  meaningless.  Specifically,  under  the  first  condition  it  must 
be  supposed  that  the  act,  in  fact  done  abroad,  has  been  done  in 
the  country  of  the  forum,  so  that  the  situation  becomes  hypo¬ 
thetically  a  purely  domestic  situation  to  which  the  domestic  rules 
of  the  law  of  the  forum  are  applicable  (i).  The  reference  under 
the  second  condition  to  the  law  of  the  place  where  the  act  was 
done  is  of  course  not  necessarily  construed  as  a  reference  only  * 
to  the  domestic  rules  of  the  foreign  law,  and  might  be  construed 
as  a  reference  to  the  whole  foreign  law  in  the  sense  that  the  ' 


(/)  With  respect,  I  am  unable  to  agree  with  the  analysis  of  the 
judgment  stated  in  Hancock,  op.  cit,  pp.  8-12,  and  the  author^s  con¬ 
clusion  that  the  case  was  not  decided  on  the  ‘‘justification  principle’’. 
His  subsequent  discussion,  at  pp.  86  ff.,  of  the  “first  rule  in  Phillips  v. 
differs  somewhat  from  my  own  discussion,  infra. 

(p)  Walpole  V.  Canadian  Northern  Ey.  Co,^  [1923]  A.C.  113,  70 
D.L.R.  201,  [1922]  3  W.W.R.  900;  McMillan  v.  Canadian  Northern  By, 
Co.,  [1923]  A.C.  120,  70  D.L.R.  229,  [1922]  3  W.W.R.  904. 

QC)  Canadian  National  Steamships  Co.  v.  Watson,  [1939]  S.C.R. 
11,  [1939]  1  D.L.R.  273,  discussed  in  chapters  43  and  44.  See  also 
McLean  v.  Pettigrew,  [1945]  S.C.R.  62,  [1945]  2  D.L.R.  65,  discussed 
in  chapter  45. 

(0  The^c^int  is  discussed  with  reference  to  cases,  in  chapter  44. 
2-~-C,L. 
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question  whether  the  act  was  justifiable  or  unjustifiable  by  the 
foreign  law  should  be  decided  as  it  would  be  decided  by  a  court 
of  the  foreign  country  if  the  actual  case  arose  for  decision  there. 
Any  support  that  the  latter  construction  of  the  reference  to 
the  foreign  law  under  the  second  condition  might  be  supposed  to 
give  the  acquired  rights  or  obligatio  theory  is,  however,  rendered 
nugatory  by  the  limited  and  negative  terms  of  the  second  condi¬ 
tion,  operating  as  it  does  only  as  a  proviso  to  the  first  condition, 
under  which  the  actionability  of  the  act,  including  the  measure 
of  damages,  is  governed  by  the  domestic  rules  of  the  law  of  the 
forum  (j). 

This  view  of  the  meaning  of  the  English  conflict  rules  with 
regard  to  tort  liability  does  not  depend  on  the  decision  in  Ma- 
chado  V.  Fontes  (k) ,  but  is  consistent  with  that  decision,  in  so 
far  as  the  Court  of  Appeal  in  England  held  that  the  defendant 
was  obliged  to  pay  damages  in  England  for  an  act  done  in 
Brazil,  which,  if  it  had  been  done  in  England,  would  have  con  ■ 
stituted  the  tort  of  libel,  notwithstanding  that  by  the  law  of 
Brazil  it  might  be  the  subject  of  criminal  proceedings,  hut, 
as  alleged  by  the  defendants  and  assumed  for  the  purpose  of  th.* 
judgment,  could  not  be  the  subject  of  civil  proceedings  or  be 
the  basis  of  an  action  for  damages. 

Opinions  may  reasonably  differ  on  the  question  whether  the 
formula  stated  in  Phillips  v.  Eyve  embodies  rules  which  are 
socially  desirable.  Generally  speaking,  the  formula  may  be 
considered  to  be  too  severe  on  the  plaintiff  as  compared  with  the 
rule  prevailing  in  the  United  States  and  in  various  other 
countries,  whereas  Machado  v.  Fontes,  in  applying  the  same 
formula,  goes  far  in  the  other  direction  (1).  The  conclusion 
reached  in  Machado  v.  Fontes  'is  entirely  defensible  from  the 
standpoint  of  the  fundamental  theory  of  the  conflict  of  laws" 
(m),  in  that  the  English  court  enforced  a  right  created  by  Eng  ¬ 
lish  law  in  accordance  with  the  policy  of  the  law  of  the  forum, 
and  did  not  consider  that  the  question  to  be  decided  by  it  was 
whether  a  right  had  been  created  by  the  law  of  Brazil  (n) . 


O')  See  chapter  46. 

(fe)  [1897]  2  Q.B.  231. 


L.Q®RS^’4^1?afpp.^80^ 

(w)  Lorenzen,  op.  «t.,  at  p.  487.  For  references  to  observution.. 

“‘‘“‘•S.  «'>“»  .pptovins,  Malmlo  v. 
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Although,  some  expressions  occurring  in  the  judgments  in 
Machado  v.  Fontes  suggest  that  the  court  considered  that  it  was 
applying  procedural  rules  of  English  law,  it  would  appear  that 
the  decision  does  not  involve  the  characterization  of  damages 
in  tort  as  a  matter  of  procedure.  The  court  specifically  applied 
the  Phillips  v.  Eyre  formula,  and  the  reference  by  the  first  con¬ 
dition  in  that  formula  to  the  domestic  law  of  England  is  not 
in  terms  limited  to  the  procedural  rules  of  that  law,  and  there 
seems  to  be  no  reason  why  the  reference  should  not  be  regard¬ 
ed  as  including  the  right  to  damages  and  the  measure  of  damages 
as  part  of  the  substantive  rules  of  the  domestic  law  of  the  i 
forum.  In  other  words,  the  existence  and  extent  of  the  obliga- ! 
tion  are  governed  by  the  domestic  rules  of  the  law  of  the  forum,  * 
and  it  is  therefore  immaterial  whether  the  measure  of  damages  ‘ 
is  characterized  as  a  matter  of  procedure,  or.  as  I  think  it 
should  be,  as  a  matter  of  the  substance  of  the  obligation;  and 
consequently  Machado  v.  Fontes  is  simply  an  example  of  the 
application  of  the  two  conditions.  Machado  v.  Fontes  was  in 
effect  approved  by  the  Supreme  Court  of  Canada  in  McLean  v. 
Pettigrew  (o),  in  circumstances  that  will  be  discussed  in  a  sub¬ 
sequent  chapter. 

In  the  passages  quoted  above  from  the  judgment  of  Willes 
J.  in  Phillips  v.  Eyre  the  theory  that  an  obligation  in  tort  is 
the  "'creature  of  the  law  of  the  place,''  that  is,  the  law  of  the 
place  of  the  doing  of  the  act  which  is  alleg.ed  to  be  a  tort,  is 
expressed  also  as  being  applicable  to  a  contractual  obligation, 
the  "law  of  the  place"  being  the  law  of  the  place  of  the  making 
of  an  alleged  contract.  In  either  case  the  actual  application  of 
the  theory  suggested  by  Willes  J.  is  merely  negative,  that  is,  that 
an  act  which  is  justifiable  by  the  law  of  the  foreign  country, 
either  originally  or  by  virtue  of  subsequent  discharge  or  legiti¬ 
mation  under  that  law,  cannot  be  the  ground  of  action  in  Eng¬ 
land. 

This  theory  of  acquired  rights  as  applied  to  contracts  is 
worn  exceedingly  thin  in  practice.  Beale  and  the  Restatement 
do,  it  is  true,  expound  a  rigid  theory  of  contractual  obligations 

pp.  27  ff.;  infra.  In  a  review  of  Cook,  The  Logical  and  Legal  Bases  of 
the  Conflict  of  Laws  (1942),  Lorenzen  (1943),  52  Yale  L.J.  680,  in¬ 
forms  us  that  Hohfeld,  in  his  course  on  the  conflict  of  laws  at  Yale 
Law  School,  used  Machado  v.  Fontes  as  the  cornerstone  upon  which 
his  new  ‘Tocal  law  theory^'  of  the  conflict  of  laws  was  built.  As  to  the 
local  law  theory,  see  the  discussion  at  p.  32,  infra. 

(o)  [1945]  S.e.R.  62,  [19451  2  D.L.R.  65,  and  my  comment  at 
pp.  82  ff.  of  the  latter  report.  See  chapter  45. 
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created  by  the  law  of  the  place  of  contracting,  but  they  do  not 
logically  apply  their  own  theory,  because  they  say  that  if  a 
court  is  referred  to  the  law  of  the  place  of  contracting  (the  law 
of  another  country)  the  reference  is  limited  to  the  domestic  rules 
of  that  law.  Obviously  the  theory  requires  that  the  reference 
should  be  ;to  /the  whole  of  that  law  for  the  purpose  of  ascer 
taining  whether  or  not  a  contract  was  made  by  that  law  in  the 
actual  situation  which  is  before  the  court,  regard  being  had  to  the 
conflict  rules  of  that  law,  including  its  rules  as  to  what  is 
the  place  of  contracting  and  as  to  what  is  the  proper  law  of  the 
contract  (p).  The  whole  theory  of  acquired  rights  is  much  dis 
puted  in  the  United  States,  and  even  the  theory  that  the  govern 
ing  law  is  the  law  of  the  place  of  contracting  is  far  from  being 
generally  accepted  (q).  Also,  the  theory  of  acquired  rights 
'  stated  by  Willes  J.  is  peculiarly  inappropriate  in  Itnglish  law 
to  contracts,  because  by  that  law  the  proper  law  of  a  contract  is 
not  ascertained  with  exclusive  reference  to  the  place  of  con 
tracting,  and,  to  some  extent  at  least,  may  be  selected  by  the 
parties  without  regard  to  the  place  of  contracting,  and  because, 
in  whatever  way  the  proper  law  is  ascertained,  courts  are  ac 
customed  to  resort  to  the  domestic  rules  of  the  proper  law  with 
out  regard  to  the  conflict  rules  of  that  law  (c)  and  witliout  re 
prd  to  what  the  view  of  the  proper  law,  selected  by  tl)e  forum, 
is  as  to  the  selection  of  the  proper  law. 

It  is  true  that  Duff  J.  (afterwards  Duff  GuJ.C.)  in  Liovdm  v. 
E,  Clemens  Horst  Co.  (s)  expresses  himself  in  terms  of  acquired 
rights,  but  this  manner  of  speaking  has  no  bearing  on  the  actual 
\  decision,  namely, |that  the  measure  of  damages  is  part  of  the  sub 
I  stance  of  the  contractual  obligation,  and  consequently  is  govern 
I  cd  by  the  domestic  rules  of  the  proper  law  and  not  by  the  do 
^^stic  rules  of  the  law  of  the  forum|  The  action  was  brought  in 
:  British  Columbia  upon  a  contract  of  sale  of  goods  made  in  CaH« 
fornia  between  persons  there  resident  and  to  be  there  performed, 
so  that  clearly  according  to  the  conflict  rules  of  the  laws  of  Brit¬ 
ish  Columbia  and  California  alike  the  proper  law  of  the  contract 
was  the  law  of  California. 


(1942)^8?0-3?r^ 

(9)  As  to  the  proper  law  of  a  contract,  see  chapter  14,  §  6(a). 
(r)  The  statement  in  the  text  is  perhaps  inconsiatf^nf  wtf’h 

(8)  [1924]  S.e.R.  605,  [1926]  1  D.L.R.  169. 
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(4)  Status  and  the  Law  of  the  Domicile, 

Although  the  discussion  of  In  te  Askew  (a)  is  reserved  for 
a  subsequent  chapter  (b) ,  the  case  deserves  mention  here  because 
the  judgment  is  an  outstanding  example  of  judicial  reasoning  ex¬ 
pressed  in  terms  of  acquired  rights.  The  question  being  whether 
Margarete  Askew  had  been  legitimated  by  the  subsequent  mar¬ 
riage  of  her  parents  under  the  law  of  her  father's  domicile  (the 
law  of  Germany),  Lord  Maugham  (Maugham  J.  as  he  then 
was)  stated  that^  the  task  of  the  English  court  was  to  ascertain  ^ 
what  rights  had  been  acquired  under  the  law  of  the  domicile,  and  ! 
to  give  effect  to  such  rights,  and  in  his  view  the  recognition  of 
such  rights  was  something  quite  different  from  the  English  | 
court's  applying  German  law  1(c),  In  the  learned  judge's  opin-  * 
ion  this  mode  of  stating  his  reasons  for  judgment  in  favour  of 
Margarete  Askew's  legitimation  avoided  all  the  difficulties  in¬ 
herent  in  earlier  judicial  treatment  of  the  doctrine  of  the  renvoi 
in  cases  relating  to  succession  to  movables  (d). 

Of  the  various  modes  of  stating  the  doctrine  of  the  renvoi 
it  is  submitted  that  the  acquired  rights  mode  is  the  least  de¬ 
fensible, ’but  the  conclusion  reached  in  the  Askew  case  would  ' 
seem  to  be  right,  namely,  that  a  question  of  the  existence  of  a 
given  status,  as  distinguished  from  capacity  or  as  distinguished 
from  the  incidents  or  consequences  of  status  (e),  should  be  de¬ 
cided  in  the  same  way  as  a  court  of  the  domicile  would  decide 
it  (f).  I  On  the  other  hand,  there  may  be  more  difficulties,  both 
theoretical  and  practical,  in  a  court's  attempt  to  decide  a  case 
of  succession  toi  movables  in  the  same  way  as  a  court  of  the 
domicile  would  decide  it.  In  any  event,  it  is  clear  that  a  de¬ 
cision,  hypothetical  or  actual,  of  a  court  of  the  domicile  with 
respect  to  movables  situated  in  the  country  of  the  domicile  can- 

(a)  [19301  2  Ch.  259. 

(5)  See  chapter  7,  §  7(3). 

(c)  As  to  the  invalidity  of  this  distinction,  see  §  2(2)  of  the 
present  chapter,  infra. 

(d)  See  e.g.,  In  re  Annesley^  [1926]  Ch.  692,  discussed  in  chapter 
7,  §  6(4)(d);  In  re  Ross,  [19301  1  Ch.  377,  discussed  in  chapter  7, 
5  6(5)  (b).  The  later  case  of  In  re  0*Keefe,  [19401  Ch.  124,  is  dis¬ 
cussed  in  chapter  9.  Various  modes  of  stating  the  doctrine  of  the 
re7t.vo%  are  discus.sed  in  chapters  8,  §  5,  including  in  §  5(3)  the  ac¬ 
quired  rights  theory. 

(c)  See  chapter  4,  §  8. 

(/)  See  chapter  7,  §  7(2). 
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not  properly  be  regarded  as  creating  rights  to  movables  situated 
in  another  country  (g). 


(5)  The  Desistement  Theory, 

Although  Westlake  does  not  state  any  general  theory  of 
rights  acquired  in  one  country  which  should  be  recognized  and 
enforced  in  another  country,  he  does  state  a  special  theory  which 
is  in  effect  a  theory  of  legislative  jurisdiction  and  which  de¬ 
serves  to  be  mentioned  in  connection  with  the  foregoing  dis¬ 
cussion.  His  theory,  which  is  commonly  known  as  the  dtW.s*te- 
merit  theory,  but  which  might  be  better  called  the  disclaimer 
of  jurisdiction  theory,  was  stated  by  him  in  a  memorandum 
submitted  in  1900  to  the  Institute  of  International  Law  (h), 
which  is  reproduced,  in  substance,  by  Lorenzen  L’L  and  was 
again  stated  by  Westlake  in  different  language  in  chapter  2 
of  his  Private  International  Law  (j). 

Expressed  briefly,  Westlake's  theory  is  that  it  is  the  func 
tion,  or  one  of  the  functions,  of  a  conflict  rule  of  the  law  of 
the  forum  to  define  the  limits  of  the  applicability  of  the  do- 
mestic  rules  of  the  law  of  the  forum  (k) ,  so  that  if  the  law  of 
Y  says  (1)  that  capacity  to  make  a  will  is  acquired  at  the  age  of 
19,  and  (2)  that  testamentary  capacity  is  governed  by  the 
testator  s  national  law,  the  result  of  reading  the  domestic  rule 
(1)  with  the  conflict  rule  (2)  is  that  the  law  of  Y  has  no  pro¬ 
vision  with  regard  to  a  testator  who  is  not  a  national  of  Y,  and 
the  law  of  Y  disclaims  jurisdiction  with  regard  to  the  testament¬ 
ary  capacity  of  a  person  who  is  a  national  of  any  other  country. 
Consequently,  if  the  law  of  X  says  (1)  that  testamentary  ca 
pacity  is  acquired  at  the  age  of  21,  and  (2)  that  testamentary 
capaaty  is  governed  Iby  the  law  of  the  testator’s  domicile,  and 
if  a  court  in  X  has  to  adjudicate  on  the  capacity  of  a  testator 
who  was  a  national  of  X,  but  domiciled  in  Y,  the  court,  on  re¬ 
sorting  to  the  law  of  Y  must  conclude  that  the  law  of  Y  is 
inapphc^le  to  the  case  of  the  particular  testator,  and  as  the 
I  law  or  Y  disclaims  jurisdiction  (or,  in  French,  sc  desist  c) ,  the 


Cook,  Logical  and  Legal  Base.s  of  the 


(g)  See  chapter  8,  §  5;  cf. 

Conflict  of  Laws  (1942)  240. 

-r?  rinstitut  de  Droit  Internationa]  (1900)  .15-40. 

0)  5th  ed.  1912,  at  pp.  32-34. 
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court  in  X  should  apply  the  domestic  rule  of  the  law  of  X, 
namely,  that  testamentary  capacity  is  acquired  at  the  age  of  21. 

This  theory  of  Westlake,  which  was  a  modification  of  a 
theory  propounded  by  von  Bar,  has  been  critically  examined 
and  refuted  ((),  and  its  discussion  here  is  limited  to  some  ob¬ 
servations  on  its  relation  to  the  theory  of  acquired  rights  and 
Westlake's  position  with  regard  to  that  theory  and  the  doctrine 
of  the  renvoi.  Westlake's  theory  relates  only  to  what  may 
be  called  a  negative  aspect  of  the  theory  of  legislative  jurisdic¬ 
tion  underlying  the  acquired  rights  theory,  namely, 'that  re¬ 
sort  to  a  foreign  law  is  unjustified  if  the  foreign  law  disclaims 
jurisdiction,  and  he  does  not  affirmatively  advocate  the  recog¬ 
nition  of  a  right  acquired  under  the  law  of  a  foreign  country  ^ 
if  that  country  has  legislative  jurisdiction. 

Westlake  terminates  his  chapter  2  as  follows: 

Thus  the  renvoi  is  adopted  by  the  English  cases  when  the  in¬ 
ternational  domicile  fails  as  a  ground  of  decision,  either  because 

(1)  nationality  and  not  domicile  is  adopted  as  the  criterion  in  the 
foreign  law  in  question — Baden  in  In  re  Johnson  (m) — or  (2)  the  in¬ 
ternational  domicile  has  not  been  accompanied  by  a  legal  sanction 
necessary  in  that  country — France  in  In  re  Bowes  (n). 

I  conclude  with  the  opinion,  as  founded  in  reason,  that  a  rule 
referring  to  a  foreign  law  should  be  understood  as  referring  to  the 
whole  of  that  law,  necessarily  including  the  limits  which  it  sets  to 
its  own  application,  without  a  regard  to  which  it  would  not  he  really 
that  law  which  was  applied  (o).  It  is  also  the  only  opinion  accepted 
in  the  English  judgments,  and  is  at  least  strongly  supported  on  the 
continent. 

The  italicized  words  indicate  the  special  sense  in  which 
Westlake  approved  of  the  doctrine  of  the  renvoi.  The  ‘'English 
judgments"  reported  before  his  death  (1912)  indude  a  number 
of  cases  in  which  an  English  court  recognized  the  formal  valid¬ 
ity  of  a  will  made  abroad  in  accordance  with  the  conflict  rules 
of  a  foreign  country  (p^  and  the  two  discredited  cases,  cited 
by  him,  of  In  re  Johnson  and  In  re  Bowes,  the  latter  of 

(0  See  Lorenzen,  op,  cit.,  pp.  512-518;  Schreiber,  The  Doctrine  of 
the  Renvoi  in  Anglo-American  Law  (1918),  31  Harv.  L.  Rev,  523,  at 
pp.  529  ff.  Westlake^s  theory  is  elaborately  discussed  by  Grassetti,  La 
Doctrina  del  Rinvio  in  Diritto  Internationale  Private  et  la  ^‘Common 
Law^'  Anglo- Americana  (1934),  26  Rivista  di  Diritto  Internazionale, 
N.  1-2-3. 

(m)  [19031  1  Ch.  821,  as  to  which  see  chapter  7,  §  6(4)  (b)  (d), 
and  chapter  9,  §  4. 

(n)  (1906)  22  Times  L.R.  711,  as  to  which  see  In  rc  Annesley, 
[19261  Ch.  692,  in  chapter  7,  §  6(4) (d). 

(o)  Italics  mine. 

(p)  As  to  the  special  treatment  of  cases  with  regard  to  the  for¬ 
malities  of  a  will  of  movables,  see  chapter  9,  §  5. 
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which  seemed  to  sanction  the  dmstemem  theory,  while  in 
the  former  the  court  resorted,  not  to  the  law  of  the  forum, 
but  to  the  law  of  the  domicile  of  origin. 

Westlake's  theory  is  of  course  inconsistent  with  the  doc- 
trine  of  Weiterverwetsung  or  reference  forward  to  the  law  of  a 
third  country  by  the  law  of  the  country  referred  to  by  a 
conflict  rule  of  the  forum  (q),  and  he  cites  In  re  Tvufort  (v) 
merely  as  an  example  of  a  judgment  of  a  court  of  the  foreign 
country  as  an  authoritative  statement  of  the  foreign  law. 

}  Westlake's  desistement  theory  is  also  inconsistent  with  the 
j  various  theories  of  the  renwf,  elaborated  in  English  cases  dc 
i  cided  since  his  death  (s),  and  it  is  unnecessary  to  speculate  on 
what  he  would  have  said  about  these  cases. 

§  2.  Rights  Created  by  the  Law  of  the  Forum 

Notwithstanding  the  formidable  series  of  stalcmenis  quoted 
or  cited  in  §  1  in  support  of  the  theory  of  acquired  rigl)ts  or 
foreign  created  rights,  various  considerations  (some  already  men 
tioned  and  others  to  be  now  discussed)  cast  doubt  on  the  valid¬ 
ity  of  that  theory  and  seem  to  suggest  that  some  other  explan¬ 
ation  of  the  meaning  and  eflFect  of  a  conflict  rule  must  be  looked 
for. 

f 

j  (1)  The  Reception  or  Incorporation  of  Foreign 

(  Domestic  Rules. 

As  has  been  pointed  out  in  §  1,  judges  and  other  writers 
have  not  infrequently]  expressed  conflict  rules  in  terms  of 
I  the  enforcenient  of  rights  acquired  or  obligations  imposed 
j  uiider  a  foreign  law.j  Sometimes  they  have  used  language  of 
'  this  kindptecause  it  seemed  to  afford  a  theoretical  basis  for 
,  reaching  the  desirable  result  of  securing  uniformity  of  decision 
:  between  the  foreign  country  and  the  country  of  the  forum,  or 
i  of  making  the  rights  and  obligations  of  the  parties  independ- 
j  ent  of  the  plaintiff’s  choice  of  a  particular  forum.  Con.sistently 
I  to  a  certain  extent  with  a  theory  of  the  enforcement  of  foreign 
acquired  rights,  courts  have,  in  some  exceptional  classes  of 
cases,  adopted  the  doctrine  of  the  renvoi  in  one  form  or  an- 


bis  memorandum  submittcul  to  the 
international  Law  Institute;  see  Lorenzen,  op.  cit,  pp.  513,  5! 4. 

(»•)  (1887),  36  Ch.  D.  600,  discussed  in  chapter  7,  §  6(4)  (a) 

(s)  Discussed  in  chapters  7,  8  and  9. 
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other.  Even  in  these  cases  they  have  fallen  short  of  securing 
complete  uniformity  of  decision;  sometimes  they  have  failed 
really  to  ascertain  how  the  particular  case  would  be  decided 
if  it  arose  in  the  foreign  country,  having  regard  to  whatever 
rules  of  law  would  be  applicable  there  in  accordance  with  the 
conflict  rules  of  the  foreign  law;  and  usually  they  have  failed 
to  observe  that  in  order  to  ascertain  how  the  particular  case 
would  be  decided  in  the  foreign  country  regard  must  also  be 
had  to  the  rules  of  procedure  and  the  rules  of  public  policy  of 
the  foreign  law  (a). 

On  the  other  hand,  in  the  majority  of  cases,  courts  have 
not  seriously  attempted  to  apply  in  practice  the  theory  of  ac¬ 
quired  rights  to  which  they  have  sometimes  paid  lip  service  fbj. 
As  a  general  rule,  and  probably  without  being  fully  conscious 
of  the  logic  involved,  Anglo-American  courts  have  refused  to 
adopt,  or  have  ignored,  the  renvoi  doctrine  (implicit  in  the  ac¬ 
quired  rights  theory) ,  and,  more  often  than  not,  have  contented 
themselves  with  ascertaining  the  domestic  rules  of  the  foreign 
law,  that  is,  the  rules  which  would  be  applied  by  a  court  of  the 
foreign  country  (to  the  law  of  which  the  forum  is  referred  by 
its  own  conflict  rules)  to  a  hypothetical  situation  similar  to  that 
which  is  under  consideration  by  the  forum,  but  differing  from 
it  in  that  the  situation  is  a  purely  domestic  one  from  the  point 
of  view  of  the  foreign  court.  Consequently  the  forum  does 
not  enquire  how  the  foreign  court  would  decide  the  specific 
case  which  is  before  the  forum  and  does  not  know  whether  there 
is  any  foreign  created  right  to  be  enforced.  "'The  forum  thus 
enforces  not  a  foreign  right  but  a  right  created  by  its  own 
law.’'  (c) 

Outside  of  a  limited  field  in  which  a  reference  by  an  English 
conflict  rule  to  the  law  of  a  foreign  domicile  has  been  con¬ 
strued  as  including  the  conflict  rules  of  the  foreign  law,  Eng- 
lish  courts  have  generally,  and  almost  as  a  matter  of  course,  i 
construed  a  reference  to  foreign  law  as  a  reference  to  the  do-  j 
mestic  rules  of  that  law,  as,  for  example,  a  reference  to  a  | 
foreign  law  as  being  the  proper  law  of  a  contract  (d). 

(a)  The  doctrine  of  the  renvoi  is  discussed  in  chapters  7,  8  and  9. 

(b)  Cook,  Logical  and  Legal  Bases  of  the  Conflict  of  Laws  (1942) 
41,  42. 

(c)  Cook,  op.  cit,  (note  (6),  supra)  20,  21.  As  to  the  words  en¬ 
closed  within  quotation  marks,  see  especially  §  2(2),  of  the  present 
chapter,  infra,  and  as  to  Cookes  own  ‘‘local  law  theory”,  see  also  §  2 
V3),  infrai 

(d)  See  especially  chapter  16,  §§  2  and  3. 
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In  the  United  States,  the  courts  have  usually  construed  a 
reference  to  the  law  of  the  place  of  contracting  or  to  the  law 
of  the  place  of  wrong  as  a  reference  to  the  domestic  rules 
of  that  law,  apparently  without  considering  that  the  consequence 
may  well  be  that  uniformity  of  decision  between  the  actual 
forum  and  the  hypothetical  forum  of  the  country  of  the  place 
of  contracting  or  of  the  place  of  wrong  may  be  frustrated. 

If  this  usual  practice  of  courts  were  translated  into  theor¬ 
etical  form,  the  result  would  be  what  might  be  called  a  theory 
of  reception  or  incorporation  of  foreign  domestic  rules.  Such 
a  theory  of  the  meaning  of  a  conflict  rule,  while  it  is  more  in 
accordance  with  what  courts  generally  do,  as  contrasted  with 
what  they  say,  than  the  acquired  rights  theory  or  the  ohtigatio 
theory,  is  itself  open  to  objection  if  it  is  put  forward  as  a 
rigid  theory.  In  some  classes  of  cases,  at  least,  it  is  important 
that  a  court,  on  being  referred  by  a  conflict  rule  to  the  law  of 
a  foreign  country,  should  make  a  serious  effort  to  decide  the 
case  as  it  would  be  decided  in  the  foreign  country,  that  is. 
should  attempt  by  some  form  of  renvoi  or  otherwise  to  secure 
uniformity  of  decision  (e). 

What  would  seem  to  be  required,  therefore,  is  a  refinement 
or  more  exact  statement  of  various  conflict  rules,  so  as  to  define 
exactly  the  meaning  of  the  word  'law”  in  every  specific  con 
flict  rule  stating  that  the  law  of  a  particular  country  governs 
or  deternaines  the  question  or  that  a  court  is  to  apply  the  law 
of  a  particular  country  (f).  Alternatively,  it  may  be  said  that 
what  is  required  is  something  more  flexible  or  discretionary 
than  either  the  acquired  rights  theory,  or  obligatio  theory,  or 
other  analogous  theory,  on  the  one  hand,  or  the  theory  of  the 
reception  or  incorporation  of  foreign  domestic  rules,  on  the 
other  hand.  In  other  words,  the  word  "law”  in  the  refer™* 
ence  by  a  conflict  rule  to  the  law  of  a  foreign  country  may  have 
one  meaning  with  regard  to  one  kind  of  question  and  another 
meaning  with  regard  to  another  kind  of  question  (g ) . 


(e)  See  chapter  8,  §  6,  and  chapter  9,  §  6. 

239:  ^*What  is  here  susr- 
gested  IS  that  the  problems  need  to  be  broken  down  into  smaller  units 


infm}  discussion  in  §  2(2)  (8)  of  the  present  chapter, 
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(2)  The  Nature  of  a  Right;  the  Forum  Applies  Only 
Its  Own  Law. 

The  question  of  the  meaning  of  a  conflict  rule  may  now 
be  considered  from  some  other  points  of  view,  with  special 
reference  to  the  word  “apply"  in,  for  example,  a  conflict  rule 
expressed  in  the  conventional  form  that  a  court  in  X  should 
apply  the  law  of  Y,  and  to  the  word  “right"  in,  for  example, 
a  statement  that  a  court  in  X  should  recognize  and  enforce  ; 
a  right  acquired  under  the  law  of  Y. 

If  a  question  arising  from  facts  occurring  wholly  in  Y,  or 
from  a  factual  situation  significantly  connected  only  with  Y, 
has  to  be  decided  by  a  court  in  X,  the  court  may  sometimes 
seem  to  “apply"  the  domestic  rules  of  the  law  of  Y,  but,  strictly 
speaking,  neither  the  domestic  rules  of  the  law  of  X  nor  those 
of  the  law  of  Y  are,  as  such,  “applicable"  to  the  actual  situa¬ 
tion  (a).  The  illusion  that  the  court  in  X  “applies"  the  law 
of  Y  in  any  sense,  or  that  it  decides  the  case  in  the  same  way 
as  a  court  in  Y  would  decide  the  case  or  that  it  recognizes  or 
enforces  a  “right"  created  by  the  law  of  Y,  disappears  when 
it  is  considered  that  if  the  same  case  presented  itself  to  a  court 
in  Y  for  decision,  the  court  in  Y  would  apply  the  domestic 
rules  of  the  law  of  Y,  including  its  rules  of  public  policy  and 
its  procedural  rules,  without  regard  to  the  court’s  character¬ 
ization  of  any  of  these  rules  as  being  substantive  or  procedur¬ 
al  fbj,  or  as  the  case  may  be,  and  that  there  are  no  do¬ 
mestic  rules  of  the  law  of  Y  that  are  applicable,  as  such, 
to  litigation  in  X;  whereas  a  court  in  X  may  have  to  pick  and 
choose  among  the  domestic  rules  of  the  law  of  Y,  disregarding 
those  which  for  the  purposes  of  the  conflict  rules  of  the  law 
of  X  are  characterized  as  procedural  Plainly  the  law  of  Y 
contains  no  conflict  rule  that  is  applicable  to  the  actual  situa¬ 
tion. 


(а)  As  to  the  following  discussion  in  the  text  of  the  question  of  the 
“application’^  of  foreign  law,  see  especially  Cook,  Logical  and  Legal 
Bases  of  the  Conflict  of  Laws  (1942)  219  ff.  (chapter  on  Characteriza¬ 
tion)  and  338  ff.  (chapter  on  Tort  Liability).  So  far  as  CJook’s  dis¬ 
cussion  relates  specifically  to  torts,  it  is  not  wholly  appropriate  to  the 
treatment  of  tort  liability  in  English  conflict  of  laws  (see  chapter 
2,  §  1(3),  and  chapter  45),  but  most  of  his  discussion  is  susceptible  of 
generalization  and  is  appropriate  also  to  other  topics.  See  also  his 
discussion,  at  pp.  347  ff.  of  the  ‘Validity’  of  ‘Contracts’;  the  ‘Place  of 
Contracting’  Theory. 

(б)  As  to  this  question  of  characterization,  see  the  discussion  of 
statutes  of  limitation  in  chapter  13,  §  3,  and  of  the  Statute  of  Frauds 
in  chapter  4,  §  4. 
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If  the  question  to  be  decided  iby  a  court  in  X  arises  from 
facts  occurring  partly  in  X  and  partly  in  Y  or  elsewhere,  it 
would  appear  that  neither  the  domestic  rules  of  the  law  of  X 
nor  those  of  the  law  of  Y  are,  as  such,  applicable,  and  there 
is  not  even  the  illusion  that  the  court  in  X  '‘applies"  the  law 
of  Y  or  recognizes  or  enforces  a  “right"  created  by  the  law 
of  Y  (cjj  The  conflict  rules  of  the  law  of  Y  are  not,  as  such, 
applicable  to  litigation  in  X,  and  the  extent  to  which  a  court 
in  X  should  resort  to  such  rules  depends  on  the  policy  of  the 
conflict  rules-  of  the  law  of  X.  It  should  be  borne  in  mind, 
however,  that  if  the  facts  of  a  situation  occur  partly  in  X  and 
partly  in  Y  or  elsewhere,  the  problem  presenting  itself  to  a 
court  in  X  is  not  necessarily  difficult.  As  regards  a  particular 
question  it  may  appear  that  according  to  the  relevant  conflict 
rule  of  the  law  of  the  forum  the  localization  of  only  one  tof 
the  facts  is  significant,  and  that  it  is  immaterial  that  all  the 
facts  have  not  occurred  in  the  same  country  (d). 


As  has  been  pointed  out  earlier  in  the  present  chapter, 
attempts  have  sometimes  been  made  to  distinguish  between  the 
application  or  enforcement  of  foreign  law  and  the  recognition 
and  enforcement  of  a  right  created  by  a  foreign  law  or  acquired 
under  a  foreign  law.  The  distinction  is,  it  is  submitiecl,  fal¬ 
lacious,  and  the  next  p^rt  of  the  present  discussion  involves 
the  consideration  of  the  nature  of  a  “right"  and  of  the  mean 
ing  of  law.  '  Holmes  J.’s  statement  of  the  .so-called  oblit/ado 
theory  is  so  frequently  quoted  that  it  seems  appropriate  now 
to  quote  the  following  passages  from  his  extra-judicial  writing: 

The  confusion  with  which  I  am  dealing  besets  eonfess(*(lly  legal 
fundamental  question,  What  eon.siituU^s  the 
v/ill  find  some  text  writers  tolling  you  that  it  in  Bome« 
I®  decided  by  the  courts  of  MaHsaehusetts 
or  Jiingland,  that  it  is  a  system  of  reason,  that  it  is  a  dedueiitm  from 
principles  of  ethics  or  admitted  maxims  or  what  not,  which  mav  or 

WC  taico  tho  vi”w  of 

sfloir*:*  r®  that  ho  dooH  not  earo  two 

wW  t/f  M**®  or  deductions  but  that  ho  does  want  to  know 

Fam  Such  or  English  courts  are  likely  to  do  in  S 

iw  prophecies  of  what  the  courts  will  do 

m  tact,  and  nothing  more  pretentwus,  are  what  I  mean  hy  the.  law  (o). 


■f  Cook,  op.  cit.,  (note  (a),  supra)  314,  points  out,  advocates 

'^i^hts  theory  dismiss  with  little  or  no  discussion  thi> 
■difficulties  encountered  in  this  more  complex  situation. 

(d)  See  chapter  4,  passim, 

'^he  Path  of  the  Law  (1897),  10  Harv  I,  Kov  4R7 
norSoiS  rMrinted  in  his  Collected  Legal  Paper's  (1926)  173’ 

(a),  sup^a)  15  The  ital  cs  are 
e.  At  p.  354  Cook  quotes  from  Cardozo,  The  Growth  of  the  Law 
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I  see  no  a  pri<yi'i  duty  to  live  with  others  and  in  that  way,  hut 
simply  a  statement  of  what  I  must  do  if  I  wish  to  remain  alive.  If 
I  do  live  with  others  they  tell  me  that  I  must  do  and  abstain  from 
doing  various  things  or  they  will  put  the  screws  on  to  me.  I  be¬ 
lieve  that  they  will,  and  being  of  the  same  mind  as  to  their  conduct 
I  not  only  accept  the  rules  but  come  in  time  to  accept  them  with 
sympathy  and  emotional  affirmation  and  begin  to  talk  about  duties 
and  rights.  But  for  legal  purposes  a  right  is  only  the  hypostasis  of 
a  prophecy — the  imagmation  of  a  substance  supporting  the  fact  that 
the  public  force  will  be  brought  to  bear  upon  those  who  do  things 
said  to  contravene  it — ^just  as  we  talk  of  the  force  of  gravitation  ac¬ 
counting  for  the  conduct  of  bodies  in  space.  One  phrase  adds  no  more 
than  the  other  to  what  we  know  without  it.  No  doubt  behind  these 
legal  rights"  is  the  fighting  will  of  the  subject  to  maintain  them,  and 
the^  spread  of  his  emotions  to  the  general  rules  by  which  they  are 
maintained;  but  that  does  not  seem  to  me  the  same  thing  as  the 
supposed  a  pHori  discernment  of  a  duty  or  the  assertion  of  a  pre¬ 
existing  right.  A  dog  will  fight  for  his  bone  (/) . 

Cook,  in  various  places  in  his  book  ig) ,  makes  ample  use 
of  the  theory  stated  in  the  foregoing  quotations,  and  I  merely 
add  here  some  observations  in  my  own  words.  If  a  right  is 
merely  the  hypostatization  or  reification  of  a  prediction  that 
the  courts  and  officials  of  a  given  country  will  afford  a  remedy, 
it  follows  that  in  a  given  situation  a  person  may  have  a  right 
in  one  country  and  no  right  or  a  different  right  in  another 
country  and  that  there  can  be  no  question  of  a  court  in  one 
country  enforcing  a  person’s  right  merely  because  he  has  a 
right  in  another  country.  If,  on  the  other  hand,  we  think  of 
a  right  as  having  an  objective  existence  and  say  that  because 
a  person  has  a  right  he  is  entitled  to  a  remedy,  we  invert  cause 
and  effect.  We  have  by  a  natural  imaginary  process  reified 
o-r  ''thingified'’  the  right  and  thus  made  it  possible  to  treat 
the  right  as  something  which  a  person  can  acquire  in  one  country 
and  carry  with  him  and  enforce  in  another  country,  or  in  cor¬ 
relative  terms  to  treat  a  duty  or  obligation  as  something  which 
is  imposed  on  a  person  in  one  country  and  which  follows  him 
to  another  country. 

Learned  Hand  J.  has  on  various  occasions  stated  a  theory 
strikingly  different  from  Holmes  J.’s  obligatio  theory.  In  Scheer 
V.  Rockne  Motors  Corporation  (h)  he  says: 

(1924)  33:  ‘'when  there  is  such  a  degree  of  probability  as  to  lead 
to  a  reasonable  assurance  that  a  given  conclusion  ought  to  be  and  will 
be  embodied  in  a  judgment,  we  speak  of  the  conclusion  as  law.” 

(0  Holmes,  Natural  Law  (1918),  32  Harv.  L.  Rev.  40,  at  p.  42, 
reprinted  in  his  Collected  Legal  Papers  (1920)  313,  quoted  in  part  in 
Cook,  op.  cit,  (note  (a),  supra)  30,  36,  170,  354.  The  italics  are  mine. 

(g)  Op.  city  (note  (a),  supra) y  especially  at  pp.  29  ff.  For  other 
references,  see  notes  C^)  and  (/),  supra. 

(h)  (1934),  68  Fed.  (2d)  942,  at  p.  944. 
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We  must  remember  that  the  question  is  never  of  <*nforcinj^  a 
liability  arising  in  another  state;  no  court  can  do  that  hut  oru*  of 
the  state  where  it  arose;  .  .  .  The  sole  question,  as  always,  is 
how  far  the  court  of  the  forum  will  adopt  the  law  of  another  place* 
as  the  standard  for  its  own  legal  consequences. 

In  other  cases  he  emphasizes  the  proposition  that  no  court 
can  enforce  any  law  but  the  law  of  itvS  own  st)vereign  any 
rights  or  duties  other  than  those  created  by  that  law,  though 
it  may  impose  '‘an  obligation  of  its  own  as  nearly  liomologous 
as  possible  to  that  arising"  under  a  foreign  law  (i),  or  rccog 
nize  "obligations  created  elsewhere"  as  "the  original  of  the 
copies  which  they  themselves  enforce"  (j) ,  or  impute  to  suitors 
"rights  and  duties  similar  to  those  which  arose  in  the  ])lace 
where  the  relevant  facts  occurred"  (k), 

Lorenzen  says  (t)  : 

If  one  looks  at  legal  rights  in  a  realistic  way,  that  is  tu  .say,  from 
the  standpoint  of  the  actual  power  and  behaviour  of  courts  or  other 
governmental  agencies  entrusted  with  the  enfarc(‘rm*nt  of  legal  rights, 
the  view  advanced  by  Judge  Learned  Hand  would  appear  to  he  more 
accurate  than  the  ohligatio  theory  of  Mr.  Justice  llohnes.  It,  is  true 
courts  talk  a  good  deal  about  the  enforcement  of  *Tor(*ign^’  rights, 
but  this  may  be  nothing  more  than  a  convenient  way  of  talking. 

As  stated  by  Cook  (m): 

The  forum,  when  confronted  by  a  case  involving  foreign  elements, 
always  applies  its  own  law  to  the  case,  but  in  doing  ho  adopts  and 
enforces  as  its  own  law  a  rule  of  decision  identical,  or  at  l(*ast  highly 
similar  though  not  identical  in  scope  with  a  rule  of  decision  fotind 
in  the  system  of  law  in  force  in  another  state  or  eountrv  wit.h  whudi 
some  or  all  of  the  foreign  elements  are  connected,  the  fuh*  so  S(*leci-. 
ed  being  in  many  groups  of  cases,  and  subject  to  the  exasudJons  to 
be  noted  later,  the  rule  of  decision  which  the  givcm  foreigti  state 
or  country  would  apply,  not  to  this  very  group  of  facts  now  IxTore 
the  court  of  the  forum,  but  to  a  similar  hut  purely  (hmeafie  ffrnup  of 
facts  mvolvmg  for  the  foreign  court  no  foreign  element.  The  rub* 
thus  incorporated'  into  the  law  of  the  forum  may  for  conveiii(‘mM* 
be  called  the  domestic  rule'  of  the  foreign  state,  as  distjnguisluxl 
trom  Its  rule  applicable  to  cases  involving  foreign  elements.  The 
forum  thus  enforces  not  a  foreign  right  hut  a  right  cr(*ated  by  its 

O  VTil  I  a.'WT.  * 


(i)  Guinness  v.  Miller  (1923\  291  Pod.  769,  at  p.  770, 

(j)  The  James  McGee  (1924),  300  Pod.  93,  at  p  96 

<19®,  mSm,  V.  17.  a.  sm 

48lf*at'^p^48'7^*'‘'^*^  of  Laws  (1931),  47  L.Q.  Kcv. 


21  Conflict  of  T,aw.s  (1942)  20, 

"TTio  appended  to  the  foresroinff  passacre  the  author  adds- 

to  aseX  to  tto  ^  least  "no  eritie 

Its  owa  .p,£w,  SVl.","  tCf ‘ts'to  "A  Sr™ 
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The  same  author  continues  (n): 

The  exceptions  to  the  foregoing  statement  seem  to  fall  into  two 
classes.  The  first  includes  those  cases  in  which  the  facts  involved 
are  all,  from  the  point  of  view  of  the  foreign  state,  purely  domestic 
facts.  Here  the  rule  of  decision  adopted  into  its  law  by  the  forum 
is  normally  identical  in  scope  with,  or  at  least  highly  similar  to, 
the  rule  of  decision  which  the  foreign  state  would  apply  to  the  very 
case  before  the  forum.  .  .  .  The  second  class  includes  cases  in  which 
on  grounds  of  practical  expediency  the  forum  decides  to  apply  as  its 
rule  of  decision  the  rule  which  the  foreign  court  would  have  applied, 
not  to  a  (for  it)  purely  domestic  case,  but  to  this  very  case  if  it 
had  been  brought  there.  Obviously  the  rule  so  selected  is  the  one 
indicated  by  the  rules  of  the  conflict  of  laws  in  the  foreign  state.  .  .  . 
Note,  however,  that  even  in  these  exceptional  cases,  it  is  not  the 
foreign  Taw’  or  ^right’  that  is  enforced,  but  that  the  law  of  the 
forum  adopts  as  its  law  a  rule  of  decision  reaching  the  same,  or  at 
least  a  highly  similar  result  to  that  reached  by  the  foreign  law. 

The  question  raised  by  Cook's  ''second  class"  of  "excep¬ 
tions"  is  whether  in  some  kinds  of  cases  or  as  regards  some 
kinds  of  questions  the  adoption  of  the  doctrine  of  the  renvoi 
is  desirable  or  justifiable.  This  question  is  discussed  in  subse¬ 
quent  chapters  of  the  present  book  (o). 

As  to  the  "first  class"  of  "exceptions",  Cook's  statement 
raises  an  entirely  different  question.  The  case  being  ex  hypo- 
thesi  a  purely  domestic  case  in  the  foreign  country  and  one  to 
which  a  court  of  that  country  would  have  no  occasion  to  ap¬ 
ply  its  conflict  rules,  the  foreign  court  would  of  course  apply 
the  domestic  rules  of  the  law  of  the  forum,  including  its  rules 
of  procedure  and  even  its  rules  of  public  policy;  and  the  sug¬ 
gestion  is  that  a  court  in  another  country,  if  the  case  should  re¬ 
quire  adjudication  there,  should  decide  the  case  in  the  same 
way  as  a  court  of  the  foreign  country  would  decide  the  very 
same  case.  No  question  of  the  renvoi  would  be  raised,  but  even 
if  we  suppose  that  the  learned  author  did  not  intend  to  say 
that  the  foreign  rules  of  public  policy  should  be  followed,  he 
must  have  meant  at  least  that  the  foreign  rules  of  procedure 
should  be  followed,  so  far  as  they  might  be  decisive  in  allow¬ 
ing  or  refusing  a  right  of  action.  In  that  event  it  is  probable 
that  his  statement  should  be  limited  in  its  application  to 
cases  in  which  a  court  might,  for  the  purpose  of  its  own  conflict 
rules,  characterize  a  foreign  rule  as  substantive,  even  though 
in  the  foreign  law  it  is  characterized  as  procedural  (p). 


(n)  Op.  ciL,  (note  (m),  supra)  21,  22. 

(o)  See  especially  chapter  8,  §  6,  and  chapter  9,  §  5. 

(p)  Cf.  chapter  13  (Substance  and  Procedure)  and  chapter  11, 
§  2  (with  particular  reference  to  a  suggestion  made  by  Cook,  op.  cit, 
p.  223). 


32 


Chap.  2.  Meaning  of  CoNFLicrr  RuL^^ 


(3)  The  Local  Law  Theory. 

The  term  “local  law  theory"  (a)  has  conic  into  use  as  a 
description  of  a  mode  of  approach  to  problems  of  the  ccniflict 
of  laws,  advocated  especially  'by^Cqok ^(b) .  wSomc  of  ihc  leading' 
features  of  this  approach  have  been  indicated  in  the  foregoing 
sections  of  this  chapter,  including  the  rejection  of  the  acquired 
rights  or  foreign  created  rights  theory,  and  the  adoption  of 
the  view  that/a  court  applies  only  the  law  of  the  forum,  although 
in  particular  circumstances  it  should  resort  to  or  consult  foreign 
law  and  model  or  formulate  rules  of  the  law  of  the  fonun  upon 
foreign  rules  of  law,  to  an  extent  that  is  dictated  by  considera 
tions  of  social  convenience  or  practical  expediency. 

Cook  was  npt.ihe^firat..Q£  Anglo-American  writers  to  advo 
cate  an.„ap.pipach.j:o.„problema.Qf  thc^conflict of  laws  which 
might  be  described  by  the  term  “local,  law  theory."  I,grcnxen, 
in  a  tevjew  of  Cook's  book  (c),  uses  the  same  term  with  refer** 
ence  to  HohfelTs  y^rli?t  course. on  the  conflict  of  laws  at  the 
Yale  Law  School  (d),  and  continues  as  follows: 

Unfortunately  for  legal  scholarship,  Hohfeld  had  only  started  his 
work  of  developing  a  new  legal  analysis  in  the  field  of  the  confliet  of 
laws  when  his  untimely  death  took  him  from  our  midst,  makiiu^ 
Cook  his  literary  executor.  Cook  had  been  traimui  as  a  mathe» 
matical  physicist  and  had  kept  abreast  with  th(^  newer  experimental 
methods  of  investigation  in  the  natural  sciences  as  well  as  with  the 
modern  developments  in  philosophy,  psychology  and  logic.  Ifis  ideas 
m  legal  philosophy  were  greatly  influenced  by  John  Dewey,  with 
whom  Cook  gave  a  joint  seminar  on  jurisprudence  at  Columbia. 


Looking  into  Mr.  Beabfs  Confliei  of  Laws 
^-LQ.  Rev.  333,  at  p.  348,  states  that  the  term  was 
first  used  by  Dodd,  The  Power  of  the  Supreme  Court  to  Review  State 
Decisions  in  the  Field  of  the  Conflict  of  Laws  (1020),  3P  Hnrv.  1.! 
Rev.  533,  at  pp.  535,  537. 

oo  Conflict  of  Laws  (11)24), 

V  .  ‘  subsequent  articles,  republish<*d  in  his  book 

the  same  title  (1942).  See  also  his  “An  Unpublishl',1 
In  Conctoon  (1943),  21  Can.  Bar  Rov.  249,  37  Illinois  L.  Rev.  413. 

T  T  followinK:  Ijori>nz<‘n  (IIM;!), 

w  ^97(5  Rev.  1170;  Keith  niMI)  , 

lin  Bar  I”'"®'®  21 

S  Torotto^T  T  47ft’  Columbia  L.  Rev.  079,  5  U. 

(0  (1943),  62  Yale  L.J.  680. 

chanter  30  P’’®®®.”*  chapter,  nupm.  In 

j  •  *  A^',,?®®  aiade  of  Hohfeld^S  analysis  of  Icfiral  relations  ns 

At^?h«^end*rf  dmute^l^wnf w  f**  American  Law  Institute. 
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Cook  is  of  course  not  the  only  Anglo-American  writer  who 
has  a<fyo^at^— a-Hmore;^-^ealisri^^  approach  To  problenls  of  the 
conflict  of  laws;  A  leading  article  by  Lorenzen  appeared  al¬ 
most  at  the  same  time  (e)  as  Cook's  original  article  on  the 
Logical  and  Legal  Bases  of  the  Conflict  of  Laws  (f) ,  and  var¬ 
ious  law  reviews  have  published  articles  of  great  value  by  other 
American  writers  who  may  be  described  as  ''heretics"  from  the 
point  of  view  of  the  Beale-Restatcment  theory  of  legislative 
jurisdiction  and  foreign  created  rights  Cook's  book  is  of 
"exceptional  importance  because  it  is  the  first  volume  in  which 
the  method  of  the  American  realistic  school  and  its  approach  to 
a  considerable  number  of  fundamental  problems  is  set  forth  in 
detail"  {h) ,  There  follow  here  merely  some  references  to  par¬ 
ticular  points  of  Cook's  discussion  not  covered  in  earlier  sections 
of  the  present  chapter. 

Cook  accepts  with  equanimity  (p.  46)  the  "baptism"  of  his 
method  under  the  name  of  "scientific  empiricism".  He  objects 
to  the  method  which  assumes  fundamental  postulates,  and  then 
deduces  from  them  detailed  conflict  rules,  without  sufficient  or 
any  investigation  of  the  bases  upon  which  the  postulates  are 
supposed  to  rest  and  without  sufficient  or  any  investigation  of 
the  social  convenience  or  practical  expediency  of  the  rules  thus 
deduced  and  applied.  He  does  not  object  to  postulates  (or 
assumptions)  ;  on  the  contrary  he  considers  initial  assumptions 
to  be  an  essential  element  in  the  collection  and  intelligent  study 
of  data  in  the  field  of  the  conflict  of  laws,  but.  as  in  the  field  of 
physical  science,  such  assumptions  must-be  provisionally  form¬ 
ulated  in  the  light  of  past  experience  and  must  be  used  merely 
as  tentative  working  hypotheses,  subject  to  the  possibility  of 
revision  and  improvement  as  the  enquiry  proceeds  (pp.  47,  70). 

Consequently,  we  find  running  through  the  Cook's  discus¬ 
sion,  firstly,  his  criticism  of  fundamental  postulates  commonly 
assumed  in  the  conflict  of  laws  (some  of  them  inconsistent  with 
others) ,  and,  secondly,  his  insistence  that  a  conflict  rule  should 
not  be  a  mere  deduction  from  a  postulate,  but  should  always 
be  based  on  social  convenience  and  practical  expediency  and 
should  be  expressed  in  terms  which  suggest  its  real  basis.  If  a 
choice  has  to  be  made  between  conflicting  rules. 


(e)  See  note  (r)  in  §  1(2)  of  the  present  chapter,  supra,  p.  14. 

(f)  See  note  (6)  in  the  present  §  2(3),  supra, 

(g)  See,  e,g.,  the  articles  cited  in  note  (t)  in  chapter  3,  §  1,  at 
p.  40,  infra, 

(h)  Lorenzen,  52  Yale  L.J.  at  p.  683. 
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the  basis  must  be  a  pragmatic  one — of  the  effect  of  a  deeiKion  one 
■wav  or  the  other,  in  giving  a  practical  working  rule.  In  this  conruic- 
tion  it  may  be  that  in  some  cases  it  makes  litUc  j{g 

is  adopted,  so  long  as  it  is  reasonably  clear  and  definite  and  ««  f  ^ 
adoption  is  not  departed  from  in  cases  clearly  falling  within  it,  but  m 
others  clearly  vital  problems  of  social  and  economic  policy  mu.st  be 
considered  before  a  wise  choice  between  conflicting  rule.s  can  be  made 
(pp.  45,  46)  (i).  .  -  ,  .  > 

The  actual  process  in  settling  a  situation  of  doubt --a  new  ease, 
if  we  are  dealing  with  law— involves  a  comparison  of  the  data  of  the 
new  situation  vrith  the  facts  of  a  large  number  of  prior  «'l-u»tions 
which  have  been  subsumed  under  a  rule  or  principle  within  the 
terms  of  which  it  is  thought  the  new  situation  may  be  biought. 
This  comparison,  if  carried  on  intelligently,,  ncwssanly  involvoa  a 
consideration  of  the  policy  involved  in  the  priiir  decisions  and  ot  the 
effects  which  those  decisions  have  produced.  If  the  points  in  which 
the  new  situation  resembles  the  older  situations  already  doalt  with 
are  thought  to  be  the  qualities  the  existence  of  which  were,  decisive 
in  leading  to  the  decisions  in  the  prior  cases,  the  new  case  will  be  put 
under  the  old  rule  or  principle.  In  doing  this,  the  rule  or  pniieiple 
as  it  existed  has  not  been  merely  ‘applied’;  it  has  been  extimded  to  take 
in  the  new  situation.  In  other  words,  however  great  the  app(‘ariuiee 
of  purely  deductive  reasoning  may  be,  the  real  decision  where  a  case 
presents  novel  elements  consists  in  a  redefining  of  the  middle  term  of 
the  major  and  minor  premises  of  the  syllogism;  that  is,  of  Ihe. 
comtru'etion  or  creation  of  premim  for  the  ca.se  in  hand,  which 
premises  did  not  preexist.  The  statement  of  the  preniiscs  of  the  lie- 
ductive  syllogism  is  therefore  a  statement  of  the  eonclnsion  which  has 
been  reached  on  other  grounds,  and  not  of  the  real  reason  for  the 
decision.  When  once  the  premises  have  been  thus  constructed,  the 
conclusion  inevitably  follows  (pp.  43,  44). 


One  matter  reserved  for  separate  discussion  is  whether  ques¬ 
tions  of  the  conflict  of  laws  arising  in  what  may  be  called 
intranational  cases,  that  is,  between  two  law  districts  within  a 
single  political  unit,  should  be  treated  in  a  different  manner 
from  questions  arising  in  international  cases  (j), 


(i)  The  “but”  clause  was  added  in  1942  to  the  original  article  of 
1924. 

(j)  See  chapter  11.  At  the  end  of  §  2  of  that  chapter  I  make 
some,  reference  also  to  the  question  (which  is  mentioned  bore  becauae 
it  might  be  regarded  as  one  aspect  of  the  general  question  discussed 
in  the  present  chapter),  namely,  whether  the  Conflict  of  T^aws  Re¬ 
statement  {supra,  pp,  10,  11,  14)  itself  needs  restatement.  Such 
restatement  has  been  advocated  by  critics  of  the  Restatement  on 
various  occasions,  and  more  recently  has  again  been  advocated  by 
Yntema  in  the  Foreword  to  Rebel,  The  Conflict  of  Laws:  a  Com¬ 
parative  Study,  vol  1  (1946). 


Chapter  III. 


CHARACTERIZATION;  INTRODUCTION* 

§  1.  Characterization,  selection  and  application,  p.  35. 

§  2.  The  problem  of  characterization,  p.  39; 

§  1.  Characterization,  Selection  and  Application 

Let  us  suppose  that  a  case  comes  before  an  English  court  (a) 
for  decision,  and  that,  by  reason  of  the  residence  of  the  defend- 
ant,  the  domicile  of  the  pardesr'the  situation  of  a  thing  or  other 
sufficient  ground  appropriate  to  the  circumstances,  the  court  has 
jurisdiction  to  hear  the  case  and  pronounce  judgment.  Let  us 
further  suppose  that,  by  reason  of  the  existence  of  some  foreign 
element  or  elements  in  the  case,  it  is  contended  that  in  order  to 
reach  a  socially  desirable  solution  the  court  ought  to  apply,  not 
the  ordinary  rules  of  law  of  the  forum  appropriate  to  purely 
English  transactions  (that  is,  the  local  or  domestic  rules  of  the 


*This  chapter  reproduces  the  first  part  of  an  article,  entitled  Char¬ 
acterization  in  the  Conflict  of  Laws,  published  (1937),  53  Law  Quarter¬ 
ly  Review  235-247. 

(a)  Writing  in  the  province  of  Ontario  I  might  have  said  “an 
Ontario  court,”  but  it  seemed  simpler  to_  localize  the  supposititious 
forum  in  the  place  of  publication  of  the  article.  A  court  sitting  in  and 
for  England  and  a  court  sitting  in  and  for  Ontario  or  one  of  the 
other  provinces  of  Canada  must  each  regard  the  other  as  a  foreign 
court  for  the  purpose  of  the  conflict  of  laws,  but  as  between  England 
and  any  common  law  province  of  Canada  the  rules  of  the  conflict  of 
laws  which  their  respective  courts  apply  are  theoretically  identical, 
except  so  far  as  those  rules  have  been  modified  by  statute  in  England 
or  in  a  Canadian  province,  as  the  case  may  be.  A  Quebec  court  must 
of  course  apply  Quebec  rules  of  the  conflict  of  laws  which  differ  in 
some  respects  from  those  prevailing  in  the  other  provinces  and  in 
England.  See  Johnson,  Conflict  of  Laws  with  Special  Reference  to  the 
Law  of  the  Province  of  Quebec,  vol.  1  (1933),  vol.  2  (1934),  vol.  3 
(1937) :  cf.  reviews  by  Read,  11  Can.  Bar  Rev.  647,  12  Can.  Bar  Rev. 
676,  15  Can.  Bar  Rev.  739.  The  House  of  Lords  or  the  Privy  Council 
although  actually  sitting  in  England,  must  be  regarded  as  a  court  sit¬ 
ting  in  and  for  the  country  or  province  from  which  the  particular 
appeal  is  brought.  Occasionally  the  Privy  Council  seems  to  have  for¬ 
gotten  that  it  is  not  an  English  court  and  to  have  decided  a  case,  or 
to  have  given  reasons  for  judgment,  as  if  the  forum  were  English.  See 
chapters  10  and  16.  The  point  is  of  considerable  importance  if,  as  is 
submitted,  a  case  should  be  decided  from  the  point  of  view  of  the  real 
forum,  in  which  the  law  of  England  (in  the  narrow  sense)  is  a  foreign 
law. 
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law  of  England) ,  but  rules  of  law  based  or  modelled  on  analo¬ 
gous  rules  of  some  foreign  law.  The  conflict  rulc.s  of  the  forum 
are  designed  to  guide  the  court  in  deciding  whether  or  to  what 
extent  it  should  have  recourse  to  the  rulc.s  of  law  of  some  foreign 
country,  but  it  is  frequently  doubtful  whether  the  question 
before  the  court  falls  within  an  existing  conflict  rule,  and  it 
is  sometimes  necessary  for  the  court,  in  effect,  to  formiil.ite  a 
new  conflict  rule,  analogous  to  existing  rules  (b) 

One  purpose  of  this  chapter  is  to  suggest  that  the  court's 
,  enquiry  should,  in  effect,  if  not  formally  or  explicitly,  he  divided 
into  three  stages.  These  stages  may,  for  convenience,  he  briefly 
designated  asjliharacterization  (c),  Selection,  and  Application 
— the  characterization  oFthe  question,  the  selection  of  the  proper 
law,  and  the  application  of  the  proper  law. 

The  court  should,  in  the  first  place,  characterize,  or  define 
the  juridicial  nature  of,  the  question  upon  which  its  adjudication 
is  required  (d).  The  ultimate  object  of  the  court’s  emiuiry 
being  to  ascertain  whether  a  given  factual  situation,  in  the  view 
of  English  law,  including  its  conflict  rules,  gives  ri.se  to  rights, 
imposes  obligations,  creates  a  legal  relation,  an  institution  or  an 
interest  in  a  thing,  the  court  must  decide  what  is  the  legal  luilure 
of  the  question  or  questions  involved  in  the  case,  including 
sometimes  the  characterization  of  particular  rules  of  the  laws  of 
England  and  other  countries  which  may  be  applicable.  It  i,s 
only  when  the  court  has  characterized  the  question  that  it  can 
decide  whether  that  question  falls  within  a  given  conflict  rule  of 
the  forum  or  whether  a  new  conflict  rule  should  be  formulated. 

The  court  should,  in  the  second  place,  select  the  proper  law. 
that  is,  the  law  (whether  that  of  England  or  that  of  .some  other 
country)  indicated  by  its  appropriate  rule  of  conflict  of  laws  as 
being  the  law  which  ought  to  govern  the  decision  upon  the 
subject  or  question  already  characterized.  The  conflict  rule  of 


(1942)  45.  In  making  a  choice  between  LconHictingl  rulcH*  it  is  oh* 


other,  that  what  is  rTa^ly  before  is  a 

lit 

(a)  As  to  the  word  “characterization”,  see  §  2,  note  (o),  infra. 

{d}  See  chapter  4. 
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the  forum  will  of  course  merely  indicate  in  general  terms  that 
a  particular  local  element  in  the  factual  situation  (as»  for 
example,  the  domicile  of  a  person,  the  place  of  making  of  a 
contract,  or  the  situs  of  a  thing)  is  the  connecting  factor,  that 
is,  the  clement  which,  for  the  purpose  of  the  conflict  rule,  con¬ 
nects  the  factual  situation  with  a  particular  country;  and  the 
court,  following  this  conflict  rule,  is  enabled,  by  the  use  of  this 
connecting  factor,  to  select  the  law  of  the  country  thus  indicated 
as  the  proper  law  fej. 

The  court  should,  in  the  third  place,  apply  the  selected  proper 
law  to  the  factual  situation,  for  the  purpose  of  deciding  what, 
if  any,  legal  consequences  result  from  that  situation  or,  if  a 
thing  is  in  question,  what  interests  are  created  in  the  thing  {f)> 

Each  of  the  three  suggested  stages  in  the  court's  considera¬ 
tion  of  the  case  raises  its  own  problems  and  will  require  further 
analysis  and  discussion,  and  the  foregoing  preliminary  statement 
of  the  three  stages  has  purposely  been  made  as  simple  as  possible. 

In  any  of  the  three  suggested  stages  of  the  court’s  enquiry, 
there  may  arise  what  may  be  called  a  conflict  of  conflict  rules, 
or,  in  other  words,  a  difference  between  a  rule  of  the  conflict  of 
laws  of  the  forum  and  the  supposedly  corresponding  rule  of  the 
conflict  of  laws  of  some  other  country,  or  a  difference  between 
the  supposedly  corresponding  conflict  rules  of  two  countries 
other  than  the  forum.  This  difference  between  the  conflict  rules 
of  two  countries  is  of  course  to  be  distinguished  from  a  difference 
between  the  local  rules  of  law  of  the  two  countries,  which  gives 
rise  to  a  question  of  conflict  of  laws. 

While  some  of  the  matters  included  in  the  discussion  of  each 
of  the  three  stages  may  go  beyond  questions  of  conflicts  of 
conflict  rules,  and  may  not  depend  upon  the  fact  that  a  separate 
kind  of  conflict  may  arise  in  each  of  the  three  stages,  it  should 
be  mentioned  that  the  tripartite  division  of  the  discussion  co¬ 
incides  with  Franz  Kahn's  classification  of  Ge&etzeskoUtstonen 
or  conflicts  of  conflict  rules  (g). 


(e)  See  chapter  5. 

(/)  See  chapter  5.  The  word  ‘*apply”  is  used  in  the  text  as  a 
convenient  term,  but  is  not  strictly  accurate,  as  has  been  pointed  out 
in  chapter  2,  §  2  (2)  (3). 

(g)  Gesetzeskollisionen:  ein  Beitrag  zur  Lehre  des  Internationalen 
Privatrechts  (1891),  originally  published  in  30  Jherings  Jahrbucher 
fiir  die  Dogmatik  des  Heutigen  Romischen  und  Deutschen  Priva¬ 
trechts,  1-143,  republished  in  Ahandlungen  zum  Internationalen 
Privatrecht  von  Franz  Kahn  herausgegeben  von  Otto  Lenel  und  Hans 
Lewald  (Miinchen  und  Leipzig  (1928^  vol.  1,  1-123). 
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Kahn  divides  GesetzeskoUtsionen  (h)  into  three  cla.s.ses.  as 
follows  (i): 

(1)  Ausdtuckliche  Geselzeskollmoncn:  conflicts  which  arise 
from  the  fact  that  the  conflict  rules  of  two  or  more  countries  are 
on  their  face  different,  as,  for  example,  when  the  conflict  rule 
of  one  country  says  that  the  lex  domicilii  governs  a  given  cjuc.s 
tion  and  the  conflict  rule  of  another  country  says  that  tlie 
question  is  governed  by  the  lex  patriae  (j). 

(2.)  Kollisionen  der  Anknlxpfungsbegriffe:  conflicts  which 
arise  from  the  fact  that  the  conflict  rules  of  two  or  more 
countries  are  on  their  face  the  same  or  substantially  the  same, 
but  are  in  reality  different  because  the  connecting  factor 
mentioned  in  the  conflict  rules  is  characterized  in  diflerent 
ways  in  different  countries,  as,  for  example,  if  the  conflict  rules 
of  two  countries  are  apparently  the  same  in  that  both  say  that 
the  lex  domicilii  is  the  governing  law,  but  domicile  means  ont- 
thing  in  the  one  country  and  another  thing  in  the  other  (k). 

(3)  Latente  Gesetze^kolUsionen:  conflicts  which  arise  from 
the  fact  that  although  the  conflict  rules  of  two  or  more  countries 
may  be  the  same  or  substantially  the  same  in  terms  and  may 
use  the  same  connecting  factor  in  the  same  sense,  nevertheless 
they  may  be  different  in  effect  because  the  question  which  is 
before  the  court  for  decision  may  be  characterized  differently 
in  different  countries  (1). 

While  Kahn  specifically  designates  conflicts  of  the  third 
class  as  latent,  and  those  of  the  first  class  as  express  (auulrilck- 
Uche) ,  the  word  latent  would  be  equally  appropriate  to  conflicts 
of  the  second  class,  and  the  corresponding  word  appropriate  to 
conflicts  of  the  first  class  is  patent,  not  express.  Even  the 
distinction  between  patent  and  latent  conflicts  may  tend  to 


(h)  In  Kahn’s  nomenclature  a  local  rule  of  law  is  a  Saahmrm, 

1  of  laws  is  a  Kollmonmorm  (Abhandlungen, 

voL  1,  p,  161).  What  he  calls  a  Gesetzeskollmon  is  a  conflict  of  KolL 
mojisnormen  as  distinguished  from  a  conflict  of  Sachnormen,  and  in- 
between  the  supposedly  corresponding  rules  of  conflict 
countries,  whether  those  rules  are  formulated  by 
statute  or  are  a  product  of  case  law,  etc.  wy 

■ka.  classes  are  stated  here  in  Kahn’s  order,  although  it  will 

ters*4^andT^^^^  discussion  In  chap* 

(i)  Kahn,  Ahhandlungen,  vol.  1,  6  ff. 

uses  the  shorter  form  Ankn^fv^  ^ 

(I)  Kahn,  Ahhandlungen,  vol.  1,  92  ff. 
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disappear  as  the  result  of  more  exact  characterization  of  the 
question  in  the  third  class  or  the  more  exact  formulation  of 
the  conflict  rules. 

§  2.  The  Problem  of  Characterization 

The  problem  of  characterization,  stated  Jby  Kahn  in  T  891, 
was  six  years  later  restated  in  an  article,  sinceTecorne  classic  (m), 
by  Bkrti^^/nJ  ,_wh^^  the  subje(:t  the  nameloffhrfEeofy  of 

qaaMcattonSj^hj^  which  it  is  generally  known.  The  word 
qaalificdtton  in  this  sense  has  been  .tiiaiislitcjated  .,frQm.Trench  --^ 
into  Tafiolis  hut  it  would  appear  to  be  unsuitable  for 

use  in  English,  because  the  English  word  qualification  already 
has  several  meanings,  different  from  that  of  the  French  word. 
On  this  account  I  have  elsewhere  suggested  the  word  character¬ 
ization  as  the  most  suitable  English  word  to  express  the  meaning 
of  qualification  for  the  present  purpose  (o). 

Subsequently  the  problem  has  been  discussed  in  many  books 
on  private  international  law  in  various  countries  of  continental 
Europe,  and  in  recent  years  some  notable  monographs  have  been 
specifically  devoted  to  the  subject  (p). 


(m)  Niboyet,  Manuel  de  Droit  International  Prive  (1928)  497, 
note  1. 

{n)  Bartin,  De  I’Impossibilite  d'arriver  a  la  Solution  Definitive 
des  Conflits  de  Lois,  in  Clunet  (1897)  225-255,  466-495,  720-728,  and 
republished  in  Bartin,  Etudes  de  Droit  International  Prive  (1899) 
1-82.  The  author's  mature  views  on  the  subject  have  been  restated  in 
the  first  volume  of  his  Principes  de  Droit  International  Prive  selon  la 
Loi  et  la  Jurisprudence  Fran$aises  (1930)  200  ff.,  221  ff.  See  also 
Bartin,  La  Doctrine  des  Qualifications  et  ses  Rapports  avec  le  Carac- 
tere  National  du  Conflit  des  Lois,  in  Recueil  des  Cours,  Acad4mie 
Internationale  de  Droit  International,  vol.  31  (1930,  vol.  1)  565  ff. 

(o)  Law  of  Mortgages  (2nd  ed.  1931)  734;  cf.  [1932]  4  D.L.R.  1, 
at  p.  9;  Contract  and  Conveyance  in  the  Conflict  of  Laws  (1938),  81  U. 
of  Penn.  L.  Rev.  661,  at  p.  663,  and  [1934]  2  D.L.R.  1,  at  p,  2. 

(p)  Rabel,  Das  Problem  der  Qualification  (1931),  5  Zeitschrift 
fiir  Auslandisches  und  Internationales  Privatrecht  241,  republished  in 
revised  form  in  Italian,  II  Problema  della  Qualificazione  (1932),  2 
Rivista  Italiana  di  Diritto  Internazionale  Private  e  Processuale  97, 
and  in  French,  Le  Probleme  de  la  Qualification  (1933),  28  Revue  de 
Droit  International  Prive  1;  Neuner,  Der  Sinn  der  International- 
privatrechtlichen  Norm,  eine  Kritik  der  Qualifikationstheorie  (Brunn, 
1932);  Meriggi,  Saggio  Critico  sulle  Qualificazioni  (1932),  2  Riv.  it. 
dir.  int.  pr.  189,  and  Les  Qualifications  en  Droit  International  Prive 
(1933),  28  Rev.  dr.  int,  pr,  201.  Neuner  reviews  many  writers  from 
Kahn  to  Rabel.  Meriggi,  in  the  first-mentioned  article,  reviews  writ¬ 
ers  from  Bartin  to  Neuner,  grouping  them  in  French,  Italian  and  Ger¬ 
man  schools  respectively.  As  to  Rabel  and  Neuner,  see  also  Rhein- 
stein,  Comparative  Law  and  Conflict  of  Laws  in  Germany  (1935),  2 
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Comparatively  speaking,  little  has  been  written  in  linglish 
(q)  on  the  general  problem  of  characterization  (v),  although 
in  many  articles  particular  questions  of  characterization  have 
been  acutely  discussed  (s).  Many  articles  have  also  been  devoted 
to  the  methodology  of  the  conflict  of  laws,  with  the  view  of 
focussing  attention  on  the  question  how  a  desirable  social  or 
economic  result  may  be  reached  by  a  decision  in  this  way  or  in 
that  rather  than  on  the  mechanical  application  of  rules  ( t )  and 
aggressively  criticizing  what  is  variously  called  by  the  critics 
the  territorial  or  pseudo- territorial  theory  or  vested  or  acquired 
rights  theory  of  the  conflict  of  laws  (a). 

No  attempt  is  made  in  the  present  chapter  to  review  the  vol¬ 
uminous  body  of  published  material  relating  to  the  problem  of 
characterization.  My  purpose  is  a  more  modest  one,  namely, 
to  discuss  some  specific  problems  of  characterization  which  are 


U.  of  Chicago  L.  Rev.  252,  at  pp,  261  if.  See  uLs<»  Melchior,  Dio 
Grunolagen  des  Deutschen  fnternationalen  Pinvatrechts  (Berlin  m;i2) 
107-192.  The  periodicals  cited  above  by  their  full  title  will  be  cited 
below  m  the  abbreviated  forms  'Riv.  it.  dir.  int.  and  'Riv.  dr.  ini. 
pr/  respectively. 

„  sentence  in  the  form  in  which  it  was 

ally  published  in  1937.  Much  has  been  written  on  the  Huhject  more 
recently. 

T  Theory  of  Qualifications  in  tlu-  (Inxillict  of 

Laws  (1920),  20  Columbia  L.  Eev.  247;  BcickcU,  The  Quentioii  of 
Classification  (“Qualification”)  in  Private  International  Law  (luai). 
15  Brit.  Y.B.  Int.  Law  46;  cf.  brief  statement  in  (Jh(‘shu*c%  Private 
n  (1935)  9-14  (much  elaborated  in  his  scfcond  <*dition 

il9S8)  24  ff.)  See  also  Unger,  The  Place  of  Classifteation  in  I»rivate 
International  Law,  The  Bell  Yard  (No.  1.9,  May,  1937)  3;  Lt>rem5en, 

Problem  in  the 

g^en  ^n  chapter  ®  refereiiceH 

Varmus  articles  on  particular  questions  of  characterissation 
will  be  mentioned  in  the  course  of  the  present  chapter  and  chaptc^r  4. 

(Conflict  of 

^aws  (1924)  33  Yale  L.J.  457,  and  other  articles  by  the  same  writi*r 
republished  in  his  book  bearing  the  same  titk  aiM2D 
Territoriality,  Public  Policy  and  the  Conflict  of  Laws  (1934)  33  Yale 
L.J.  736,  and  review  of  Arminjon,  La  Notion  des  Droits  AeoniJ 

Columbia  L.  Rev.  030;  Yntema 

Tftsf.  Conflict  of  Laws  (1928)  37  Yah* 

vard  Choice  of  Law  Problem  (1933)  47  Har- 

(1935^44  Yall^T  tT  EestaU‘ment 

p»4 »' 

U  ^o?plnrL’'®Re7  555*\n?i^^'T  f  Restatement  (1935)  83 
L^ws  (1936)  14  Can  Bkr  rIv.’  Approaches  to  the  Conflict  of 

(u)  As  to  the  acquired  rights  theory,  see  chapter  2,  §  1. 
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raised  by  reported  cases  in  the  Anglo-American  legal  system, 
especially  in  England  and  Canada,  and,  in  the  light  of  what 
has  been  written  abroad  on  the  general  subject,  to  make  some 
tentative  suggestions  as  to  a  doctrine  of  characterization  which 
might  be  suitable,  both  theoretically  and  practically,  for  use 
in  Anglo-American  conflict  of  laws.  A  few  examples  stated  by 
foreign  authors  are  discussed,  because  these  examples  seem  to 
present  useful  points  of  contrast  or  comparison  with  English 
law,  and  I  have,  perhaps  somewhat  arbitrarily,  selected  some 
foreign  authors  for  citation  as  being  sufficiently  representative 
of  certain  conflicting  views  material  to  the  purpose  of  the 
chapter,  without  necessarily  following  those  authors  in  their  con¬ 
clusions  and  without  professing  to  give  an  adequate  summary  of 
their  views. 

The  problem  of  characterization  arise^from  the  fact  that  the 
legal  concepts  expressed  or  implicit  in  different  $y!^ems„p£,.,la3k.., 
may  vary  from  country  to  couiTtryT  The  differences  in  legal 
concepts  are  sometimes  peculiarly  complicated  and  subtle.  They 
may  arise  from  the  mere  fact  that  different  languages  prevail 
in  different  countries,  so  that  a  word  in  one  language  is  only 
approximately  equivalent  to  the  supposedly  corresponding  word 
in  another  language,  or  even  that  two  supposedly  corresponding 
words  express  fundamentally  different  ideas.  Apart  from  mere 
differences  in  language,  there  may  exist  fundamentally  different 
legal  concepts,  which  are  not  accidental  or  arbitrary  but  are  the 
product  of  the  whole  hiwStorical  development  of  different  systems 
of  law  (o).  These  differences  in  legal  concepts  are  especially 
likely  to  manifest  themselves  in  differences  in  the  arrangement 
and  divisions  of  the  law.  A  scheme  of  arrangement  or  division 
of  rules  of  law  presupposes  a  classification  of  the  legal  relations, 
institutions,  interests  or  things  to  which  the  law  relates  (w),  and 
in  some  cases  a  matter  may  be  sufficiently  characterized  when  it 
is  assigned  to  its  appropriate  place  in  a  given  legal  system.  It 
would  seem,  however,  that  it  is  an  inadequate  statement  of 
characterization  to  reduce  it  to  mere  classification  (x), 

(v)  An  elaborate  statement  of  the  nature  and  causes  of  the  vari¬ 
ations  in  legal  concepts  prevailing  in  different  systems  of  law  is  con¬ 
tained  in  Frankenstein,  Internationales  Privatrecht,  vol.  1  (19Zb) 
273  ff. 

(v>)  Cf.  Bartin,  Principes  de  Droit  International  Prive,  vol.  1 
(1930)  224. 

(sc)  The  inadequacy  of  mere  classification  will  be  more  apparent 
in  the  subsequent  discussion  of  the  question  what  it  is  that  must  he 
characterized  in  the  conflict  of  laws. 


42  Chap.  3.  Characterization:  Introduction 


In  one  respect  Kahn’s  original  statement  of  the  problem  of 
characterization  is  clearer  than  Bartin's  restatement  of  the 
problem  (y),  namely,  because  Kahn's  point  of  departure  is  the 
conception  that  a  situation  is  connected  with  a  particular  system 
of  law  by  means  of  the  appropriate  connecting  factor  (z). 
Literally,  Kahn  does  not  speak  of  a  situation  but,  like  Savigny, 
speaks  of  a  “legal  relation’’,  as  being  connected  with  a  particular 
system  of  law  (a).  This  language  is,  however,  open  to  the 
objection  that  a  legal  relation  results  only  from  the  application 
of  some  particular  system  of  law  to  the  facts  of  the  situation; 
and  the  existence  of  a  legal  relation  presupposes  that  the  factual 
situation  is  already  connected  with  some  particular  system  of 
law,  and  it  would  be  meaningless  to  say  that  it  may  be  connected 
with  some  other  system  of  law  (b).  What  must  be  meant  is 
that  a  factual  situation  is  connected  with  a  particular  country 
and  its  law  by  means  of  a  connecting  factor,  and  that  it  depends 
upon  the  application  of  the  particular  system  of  law  whether  a 
legal  relation  results  from  the  factual  situation. 

In  other  words,  a  purely  factual  situation  dissociated  from 
any  particular  system  of  law  has  no  legal  consequences,  that  is, 
it  creates  no  legal  relation,  no  legal  rights,  no  legal  obligations: 
the  object  of  rules  of  the  conflict  of  laws  is  to  furnish  a  guide  as 
to  the  law  which  should  be  applied  to  the  facts  of  the  situation, 
for  the  purpose  of  deciding  what,  if  any,  legal  consequences 
follow  from  the  factual  situation;  and  a  rule  of  the  conflict  of 
laws  furnishes  the  necessary  guide  by  specifying  the  connecting 
factor  or  place  element  which  connects  the  factual  situation  with 
a  particular  country  and  its  law.  It  may  happen  that  some 
of  the  place  elements  of  the  situation  are  themselves  not  purely 
factual.  For  example,  what  the  parties  to  an  alleged  contract 
said  and  what  they  did  in  certain  places  are  matters  of  fact,  but 
the  place  of  making  of  the  alleged  contract  may  be  a  matter  of 
law;  and  the  place  of  residence  of  a  person  and  his  intention 


(y)  See  Neuner,  op.  eit.,  (note  (p),  supra)  10-16.  for  a  clear  re 

162.^*^  ^bn,  Abhandlungen  (note  (g),  supra),  vol,  1,  pp.  48,  %  flf., 
dr.  SI  (1938)  28  Rev. 
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as  to  his  future  residence  are  matters  of  fact,  but  his  domicile 
may  be  a  matter  of  law  ( c) .  An  English  court,  as  a  general 
rule,  applies  English  rules  as  to  the  requirements  for  the  ac¬ 
quisition  of  domicile  even  when  the  question  is  whether  a  person 
is  or  was  domiciled  in  a  foreign  country  (d)l  Furthermore, 
when  the  proper  law  has  been  selected  by  the  aid  of  the  ap¬ 
propriate  place  element,  the  factual  situation  to  which  the  proper 
law  is  applicable  is  the  situation  dissociated  from  its  actual 
place  elements  (e). 

Although  it  is  a  factual  situation,  and  not  a  legal  relation, 
which  is  connected  with  a  particular  country  by  means  of  a 
connecting  factor,  it  does  not  follow  that  it  is  a  factual  situa¬ 
tion  which  must  be  characterized  for  the  purpose  of  selecting 
the  appropriate  connecting  factor  and  consequently  for  the  pur¬ 
pose  of  selecting  the  particular  system  of  law  to  be  applied  to 
the  factual  situation.  The  question  what  it  is  that  must  be 
characterized  cannot  indeed  be  divorced  from  the  question  what 
is  characterization  itself,  and  the  further  question  by  what  law 
the  characterization  should  he  governed.  An  answer  to  all  these 
questions  is  essential  to  the  understanding  of  the  meaning  and 
operation  of  any  rule  of  the  conflict  of  laws.  In  particular  the 
question  what  it  is  that  is  characerized  is  not  always  clearly 
stated  by  writers  who  discuss  the  problem  of  characterization 

(f)^ 

In  accordance  with  the  theory  that  what  is  characterized  is  a 
legal  relation  in  a  wide  sense,  chai;^ctmzarian.Jias^^^^ 
as  the  det?rm^tr<^^oFThe”"nmidte^^ 

Most  of  the  writers  who  proceed  from 
these  premises  feel  themselves  compelled  by  both  practical  and 
theoretical  considerations  to  say  that  characterization  must  be 


(c)  Or  one  of  mixed  law  and  fact.  Trottier  v.  Bajotte,  C1940] 
S.C.R.  203,  at  p.  217,  [1940]  1  D.L.R.  433  at  p.  445.  Con-h:ast  Mc- 
Mullen  V.  Wadsworth  (1889),  14  App.  Gas.  631,  and  Lord  Advocate  v. 
Jaffrey,  [1921]  1  A.C.  146,  where  the  finding  as  to  domicile  seems  to 
be  regarded  as  one  of  fact.  Cf,  Farnsworth,  Domicil  of  Choice:  Tact 
or  Taw’  (1943),  69  L.Q.  Rev.  219;  comment  (1945),  61  L.Q.  Rev.  16. 

(d)  In  chapter  5  the  characterization  of  the  connecting  factor  will 
be  discussed  as  a  matter  distinct  from  the  characterization  of  the  ques¬ 
tion  which  is  before  the  court. 

(e)  The  point  has  been  already  mentioned  in  §1,  supra.  It  will 
be  further  discussed  in  chapter  5,  in  connection  with  the  application  of 
the  proper  law. 

(/)  Cf.  Neuner,  op,  cit,  17  ff. 

(g)  Cf.  10  Repertoire  de  Droit  International  (1931)  369;  *La  qimU 
ification  est  la  determination  de  la  nature  juridique  d’une  institution . 


44  Chap.  3.  Characterization:  Introduction 


governed  by  the  lex  fori  (h) ,  subject  to  cxceplion.s  upon  which 
they  are  not  in  entire  agreement  (i).  Other  writers  say,  how 
ever,  that  characterization  should  not  be  based  on  the  domestic 
concepts  of  the  lex  fori,  and  they  seek  in  various  ways  to  justify 
resort  to  other  law  or  laws.  For  example,  Dc.spagnct  (j).  sub 
ject  to  reservations  in  favour  of  the  public  policy  of  the  forum, 
advocates  characterization  in  accordance  with  the  law  which 
properly  governs  the  legal  relation,  and  Gemma  (k)  advocates 
characterization  from  an  international  point  of  view. 

On  the  other  hand,  Rabel  (1)  lays  stress  on  the  principle 
that  the  point  of  departure  in  a  conflict  of  laws  problem  is  not 
a  legal  relation  (m),  which  ex  hypothexi  owes  its  existence  to 
some  particular  system  of  law;  and  that  a  conflict  rule,  like 
a  domestic  rule  of  law,  relates  to  a  social  relation  or  facts  of 
life  (or,  in  general  terms,  a  factual  situation),  the  function  of 
the  conflict  rule  being  to  indicate  what  system  of  law  is  applic¬ 
able  to  the  situation  and  that  of  the  domestic  rule  being  to 
afford  a  definitive  solution  (n).  Similarly,  according  to  Rabel, 


(h)  In  the  sense  of  the  local  law  of  the  forum. 


(i)  See,  e.g.,  Bartin,  Principes,  vol.  1  (1930)  227  ff.;  Niboyrt, 
Manuel  de  Droit  International  Prive  (1928)  498  ff.  Rcpnmciiitativc 
writers  who  also  advocate  characterization  by  the  lex  fori  ar(>  Ijcwnld, 
Raape  and  Gutzwiller  in  Germany,  and  Cavafrliciri  and  Diona  in  Italy, 
and  Arminjon.  The  views  of  all  the  writers  above  named  are.  dtHcuHsert 
in  Meriggi’s  article  (1932)  2  Riv.  it.  dir.  int.  pr.  189.  Melchior, 
Grundlagen  des  Deutschen  Internationalen  Privatrecht  (1932),  lOi)  IT. 
gives  a  longer  list.  The  inevitable  brevity  of  the  account  hen*  given 
of  various  theories  precludes  the  possibility  of  a  particular  discussion 
of  the  various  views  of  the  writers.  All  that  can  be  attempfesl  is  to 
mention  in  a  general  way  certain  general  notions  which  are  material 
to  the  main  discussion  in  the  text. 


-  )  de  Droit  International  Privfi  (1909) ;  cf.  Meriggi  (1932) 

2  Riv.  it.  dir.  int.  pr.  206  ff.,  and  Neuncr,  op.  cit  18 — 19. 

(fe)  Propedeutica  al  Diritto  Internazionale  Private  (1899)  91  IT.: 
cf.  Meriggi  (1932)  2  Riv.  it.  dir.  pr.  629;  Neuncr,  op.  dt.  19. 

(I)  (1932)  2  Riv.  it.  dir  int.  pr.  101  fif.;  (1933)  28  Rev.  dr.  Int.  pr. 
6  If.  As J»  th^e  Mme  point,  see  now  Rabel,  The  Conflict  of  Laws:  a 
amparative  Study,  vol.  1  (1946)  46-46.  Reference  should  be  made 
t^re  to  the  ymole  of  the  learned  author's  discussion,  at  pp.  42-00  of 
the  volume  cited,  of  the  problem  of  characterization.  I  have  not  at- 
tempted,  however,  to  rewrite  the  present  chapter  or  the  next  two 
chapters,  which  repro^ce  articles  originally  published  in  1937,  so  as  to 

SSl  nroblemTof  A*  ]^itten  since  that  time  on  the 

^  in  chapter  4,  tried  to  bring 

up  to  date  the  discussion  of  some  topics, 

abstract concrete  (that  is,  a  specific  relation  in  question),  or 


102 («)  (1933)  28  Rev.  dr.  int.  pr.  6-7;  (1932)  2  Riv.  it.  dir.  int.  pr. 
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although  a  conflict  rule  must  be  based  upon  notions  more  or  less 
impressed  with  a  juridical  character,  the  object  of  characteriza¬ 
tion  should  not  be  a  legal  relation,  which  is  the  creature  of  a 
particular  system  of  law,  but  an  abstract  concept,  which  is 
neither  that  of  the  lex  fori  nor  that  of  any  other  particular  sys¬ 
tem  of  law  (o),  and  which  is  to  be  regarded  from  a  universal 
or  international  point  of  view  or  as  dissociated  from  any  par¬ 
ticular  system  of  law  and  to  be  characterized  on  the  basis  of  a 
study  of  comparative  law.  The  result  would  be  to  emanci¬ 
pate  characterization  from  its  subjection  to  the  lex  fori,  but 
the  process  of  characterization  would  admittedly  be  difficult  (p). 
RabeFs  doctrine  is  developed  by  Neuner,  who  suggests  that  the 
problem  of  characterization  arises  from  the  deficiency  or  in¬ 
sufficiency  of  existing  conflict  rules  and  would  be  solved  or 
eliminated  by  the  new  formulation  of  conflict  rules  based  upon 
concepts  susceptible  of  being  applied  to  all  systems  of  law. 
According  to  this  view,  it  is  a  mistake  to  attempt  to  find  a  solu¬ 
tion  for  every  case  within  the  terms  of  the  relatively  small 
number  of  existing  conflict  rules,  and  an  elaboration  and  refine¬ 
ment  of  those  rules  must  be  undertaken  in  the  light  of  individual 
cases  (q). 

Characterization  based  on  the  results  of  the  study  of  com¬ 
parative  faw  has'Tecn  advocated  by  Beckett  (r)  in  the  following 
words: 

The  rules  of  Private  International  Law  are  rules  to  enable  the 
judge  to  decide  questions  as  between  different  systems  of  internal 
law — either  his  own  internal  law  and  a  given  foreign  law  or  between 
two  foreign  systems  of  law.  These  rules,  therefore,  if  they  are  to 
perform  the  function  for  which  they  are  designed,  must  be  such,  and 
must  be  applied  in  such  a  manner,  as  to  render  them  suitable  for 
appreciating  the  character  of  rules  and  institutions  of  all  legal  sys¬ 
tems.  Classification  is  simply  an  interpretation  or  application  of  the 
rules  of  Private  International  Law  in  a  concrete  case  and  the  concep¬ 
tions  of  these  rules  must,  therefore,  be  conceptions  of  an  absolutely 
general  character.  As  I  have  already  said,  these  conceptions  are 
borrowed  from  analytical  jurisprudence,  that  general  science  of  law, 
based  on  the  results  of  the  study  of  comparative  law,  which  extracts 
from  this  study  essential  general  principles  of  professedly  universal 
application — not  principles  based  on,  or  applicable  to  the  legal  sys¬ 
tem  of  one  country  only. 


(o)  Rabel  (1932)  2  Riv.  it.  dir.  int.  pr.  261. 

(p)  Rabel  (1932)  2  Riv.  it.  dir.  int.  pr.  151;  (1933)  28  Rev.  dr.  int. 
pr.  57. 

(q)  Cf.  Neuner,  op.  eit  24-28,  131-135;  Meriggi  (1932)  2  Riv.  it. 
dir.  int.  pr.  273-276.* 

(r)  The  Question  of  Classification  (‘Qualification')  in  Private  In¬ 
ternational  Law  (1934)  15  Brit.  Y.  B.  Int.  Law  46,  at  pp.  58-59. 
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Cheshire  (s),  after  quoting  the  whole  of  the  foregoing  pas¬ 
sage,  adds:  "There  can  be  little  doubt  that  logically  and  scienti¬ 
fically  this  theory  is  incontrovertible,  but  it  is  doubtful  whether 
so  far  it  has  been  adopted,  at  any  rate  consciously,  by  linglish 
courts”. 

'It  would  seem  that  characterization  on  the  basis  of  compara- 
Itive  law,  notwithstanding  the  benediction  thus  given  to  it  by 
I  two  English  writers,  must  be  regarded  as  a  theoretical,  and  not  a 
I  practical,  method  of  characterization  in  English  confiicl  of  Iaw,s.| 
It  is  of  course  highly  desirable,  especially  in  a  subject  .such 
as  the  conflict  of  laws,  which  should  be  cosmopolitan  in  it.s 
outlook,  and  which,  as  compared  with  other  branches  of  English 
law,  is  still  in  a  formative  stage,  that  the  judges  should  attempt 
to  resist  the  paralyzing  influence  of  the  doctrine  of  siure  clcam, 
and  should  in  the  light  of  wider  experience  in  dealing  with  a 
variety  of  conflict  problems,  and  a  larger  knowledge  of  the 
international  aspects  of  conflict  theories,  reconsider  .solutions 
which  have  sometimes  in  the  past  been  stated  in  too  general, 

!  or  even  too  casual,  a  manner.  1  Characterization  on  the  basis  of 
,  comparative  law  would  seem  to  require  a  supranational  class  <if 
j  judges,  deeply  learned  in  comparative  law,  capable  of  di.ssociat- 
i  mg  problems  before  them  from  the  law  of  the  forum,  and  will- 
,  ing  to  adopt  in  conflict  problems  a  technique  which  is  entirely 
.  foreign  to  the  technique  applied  by  them  to  othejf  problems/ 
{  Probably  some  via  media  might,  however,  be  found,  somewhere 
between  the  two  extremes  of  characterization  by  the  tex  fori  as 
'  commonly  understood  and  characterization  on  the  basi.s  of 
I  comparative  law. 

What  it  is  that  must  be  characterized  is  iSot  stated  precisely 
by  either  Beckett  or  Cheshire.  The  passage  quoted  from 
Beckett  would  suggest  that  it  is  the  concepts  expressed  in  rules 
of  conflict  of  laws  that  must  be  characterized,  but  it  would 
appear  from  the  discussion  of  the  subject  by  both  writers  that 
what  they  have  primarily  in  mind  is  that  a  judge  must  charac¬ 
terize,  sometimes  a  rule  or  institution  of  the  domestic  law  of 
tbe^  forum,  sometimes  a  rule  or  institution  of  foreign  law  ( t) , 
It  IS  true  that  a  court  must  sometimes  characterize  a  rule  or 
institution  of  the  law  of  the  forum  or  of  the  domestic  law  of 


n4ll  Interpational  Law  (1936)  14.  In  hia  second  edition 

(1938)  24  flf.,  Cheshire  develops  a  different  theory. 

(t)  Becked,  op.  cit,  61,  states  as  a  separate  class  “canein  wAt  in 
characte^ation  of  a  rule  or  institution  of  internal  law" 
hut  the  examples  which  occur  to  him  all  relK  jurisdirtfom  ' 
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some  foreign  country,  but  it  would  seem  that  logically  the 
characterization  of  a  rule  of  domestic  law  should  be  preceded 
by  a  characterization  of  the  question  which  is  before  the  court, 
with  a  view  of  selecting  the  connecting  factor  or  factors  appro- ‘ 
priate  to  the  question  or  to  different  aspects  of  the  question  in 
accordance  with  the  conflict  rules  of  the  forum.  This  character¬ 
ization  of  the  question — which  may  be  provisional  and  subject 
to  revision — lays  the  foundation  for  the  court's  consideration  of 
the  concrete  provisions  of  the  laws  of  various  countries  which 
are  or  may  be  applicable  in  the  light  of  the  characterization  of 
the  main  question  or  different  aspects  of  that  question.  Owing 
to  the  generality  of  the  terms  in  which  most  of  the  existing 
conflict  rules  are  expressed,  and  the  variety  and  complexity  of 
interests  which  may  claim  consideration  in  new  situations,  the 
court  must  sometimes,  in  effect,  formulate  a  new  conflict  rule 
by  analogy  to  existing  rules  with  the  view  of  reaching  a  socially 
desirable  result  in  a  situation  which  does  not  fall  precisely 
within  existing  rules.  There  would  seem  to  be  no  practical  or 
theoretical  reason  why  the  court,  before  deciding  what  law  is 
or  what  laws  are  applicable,  should  not  consult  the  different 
laws  which  may  be  applicable  on  different  aspects  of  the  ques¬ 
tion.  In  the  next  chapter  an  attempt  will  be  made  to  state  a 
method  of  characterization  whichi  might  be  adopted  by  English 
courts,  and  which  indeed  has  been  adopted  to  some  extent,  per¬ 
haps  unconsciously,  by  English  courts. 

Conflicts  between  the  conflict  rules  of  different  countries! 

way  in  one  country  and  in  another  wav  in  anoth.ex^(TainlrJL.^..u) 
or  (2)  because  the  connecting  factor  is  characterized  in  different' 
ways  in  two  countries  (v),  or  OF  because  the  conflict  rules 
the  ^wo  countries  refer  to  different,  connecting  factoFs  T^^TT^d 
some  of  the  conflicts  that  arise  may  be  irreconcilable.  The 
doctrine  of  the  renvoi  will  come  up  for  consideration  as  a 
subsidiary  problem  of  the  problem  of  characterization  in  the, 
second  class  of  conflicts  of  conflict  rules.  It  is  true  that  in  the 
third  class  of  conflicts  the  renvoi  will  arise  in  a  somewhat: 
different  form,  not  so  closely  connected  with  characterization,, 
Ibut  the  discussion  of  renvoi  and  characterization  as  related, 
problems  may  help  to  elucidate  some  of  the  mysteries  of  the  *. 
renvoi. 

(u)  Discussed  in  chapter  4. 

(v)  Discussed  in  chapter  5. 

(w)  Discussed  in  chapter  5. 
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CHARACTERIZATION  OF  I'HE  QUESl'ION' 

§  1.  Conflict  of  characterization;  parental  consent  to  marriage; 

formalities  and  capacity,  p.  48. 

§  2.  Characterization  by  the  lex  foci  of  a  rule  of  law  in  its  con¬ 
text,  p.  53. 

§  3.  Formalities  and  capacity  again,  p.  58. 

§  4.  Formalities  of  contract  and  procedure;  Statute  o(  Frauds, 

p.  60. 

§  5.  Matrimonial  property  and  succession,  p.  69. 

§  6.  Administration  and  succession,  p.  76. 

§  7.  Property,  contract  and  conveyance,  p,  77. 

§  8.  Status,  capacity  and  incidents  of  status,  p,  79, 

§  1.  Conflict  of  Characterization;  Parental  Consent  to 
Marriage;  Formalities  and  Capacity. 

The  particular  case  of  a  requirement  of  parental  cun, sent  to 
the  marriage  of  a  minor,  which  exists  in  many  syslcm.s  of  law, 
will  be  discussed  in  some  detail;  not  only  bccau.sc  it  i.s  a  contro¬ 
versial  topic  in  English  conflict  of  laws,  but  also  because  it  is 
apt  to  be  characterized  in  different  ways  in  different  sy.siems 
of  law.  The  topic  happens  to  afford  peculiarly  suitable  material 
for  the  discussion  of  characterization  in  general  and  the  proh 
lems  arising  from  conflicts  as  to  characterization;  and  the  sug¬ 
gestions  to  be  made  as  to  the  right  method  of  approach  to  the 
problem  of  characterization  may  be  more  clearly  stated  in  the 
first  instance  in  their  application  to  a  single  topic. 

The  storm  centre  in  English  conflict  of  laws  is  the  judgment 
delivered  by  Sir  Gorcll  Barnes  on  behalf  of  the  Court  ttf  Ap  • 

♦This  chapter  reproduces  portions  of  an  article,  entitled  (Ihiirae* 
teriration  in  the  Conflict  of  Laws,  published  (1937),  53  Law  Quarterly 
Review  247-258,  537-546,  and  an  article,  entitled  Conflict  of  Laws: 
Examples  of  Characterization,  published  (1937),  16  Canadian  Bar  Re¬ 
view  216-246.  All  the  sections  of  the  former  articles  have  bwm  re¬ 
vised,  one  (§4  relating  to  the  Statute  of  Frauds)  has  been  substan¬ 
tially  rotten  and  enlarged,  and  two  others  (§§  6  and  7)  have 
been  abbreviated,  with  cross-references  to  other  chapters,  so  as  to 
avoid  repetiton. 
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peal  in  Ogden  v.  Ogden  (a).  In  this  case  the  marriage  cele¬ 
brated  in  England  of  a  woman  domiciled  in  England  to  a  inan 
domiciled  in  Ftance  was  held  to  be  valid  in  England,  although 
the  marriage  was  voidable  in  France  and  was  annulled  there 
because  the  man,  19  years  of  age,  had  not  obtained  his  parents' 
consent  to  the  marriage  as  required  by  French  law  (b).  The 
result  reached  in  this  case  was  grotesque  from  a  social  point  of 
view  (c),  namely,  that  in  France  the  woman's  marriage  to  A 
had  been  declared  null  and  therefore  her  subsequent  marriage  in 
England  to  B  was  valid;  whereas  in  England  she  was  still  the 
wife  of  A  and  was  therefore  not  the  wife  of  B,  and  not  only 
she  was  not  entitled  there  to  a  declaration  of  the  nullity  of  her 
marriage  with  A  (whO'  had  married  another  woman  in  France) , 
but  by  reason  of  A's  being  domiciled  in  France  an  English 
court  had  no  jurisdiction  to  grant  a  decree  of  divorce.  The 
case  seemed  to  be  authority  for  three  propositions,  namely,  ( 1 ) 
that  a  requirement  as  to  parental  consent  to  marriage  is  to  be 
characterized  as  part  of  the  formalities  of  celebration  of  mar¬ 
riage,  (2)  that  even  capacity  to  marry  is  governed  by  the  lex 
loci  celebrationis,  and  (3)  that  the  French  decree  of  nullity  was 
not  entitled  in  the  circumstances  to  be  recognized  as  valid  :n 
England.  The  second  proposition  has  never  been  generally  ac¬ 
cepted,  and  does  not  require  discussion  in  the  present  chapter 

(d) .  It  may  be  asserted  with  some  confidence  that  the  third 
proposition  is  no  longer  tenable.  In  Salvesen  or  von  Lorang  v. 
Administrator  of  Austrian  Property  (e)  it  was  held  by  the 
House  of  Lords  that  in  the  case  of  a  marriage  void  ab  tnitto 
a  decree  of  annulment  made  by  a  court  of  the  common  domicile 
of  the  parties  is  entitled  to  recognition  elsewhere.  Independently 
of  the  question  whether  the  jurisdiction  of  the  court  of  the 

(а)  [19083  P.  46,  supplemented  by  the  remarks  of  the  same  judge, 
speaking  for  himself,  in  Chetti  v.  Chetti,  [19093  P.  67. 

(б)  For  further  discussion  of  Ogden  v.  OgdeUy  see  chapter  40,  §  8. 

(c)  If  Ogden  v.  Ogden  were  to  be  followed  in  Ontario,  an  equally 
grote^ue  situation  might  easily  arise  in  the  case  of  a  marriage  cele¬ 
brated  in  Ontario  between  parties  who  are,  or  one  of  whom  is, 
domiciled  in  Quebec.  See  the  recent  case  of  McClure  v.  Holford^  note 

(e) ,  infra, 

(d)  As  to  the  law  governing  capacity  to  marry,  see  chapter  40,  §  9. 

(e)  [19273  A.C.  641.  For  further  discussion  of  this  case,  see 
chapter  40,  §  8.  As  to  the  applicability  of  the  principle  of  the  decision 
to  the  question  whether  a  decree  of  annulment  made  by  a  court  in 
Quebec  on  the  ground  of  lack  of  parental  consent  is  entitled  to  recog¬ 
nition  in  Ontario,  see  my  comment  (1946),  24  Can.  Bar  Rev.  219,  on 
McClure  v.  McClure,  since  reported  sub  nom,  McClure  v.  Hoi  ford, 
[19463  Revue  Legale  126. 

4— “d.L. 
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domicile  is  exclusive  in  any  circumstances,  as,  for  example,  in 
the  case  of  a  marriage  that  is  voidable,  not  void  (f) ,  the  prin- 
ciple  of  the  von  Lorang  case  would  seem  clearly  to  be  appli- 
cMe  to  the  case  of  a  voidable  marriage  if  the  decree  ol  an¬ 
nulment  was  made  by  a  court  of  the  country  of  tlie  husband  s 
domicile,  because  until  the  marriage  was  annulled  the  wik  s 
domicile  would  be  the  same  as  that  of  her  husband,  in  (hicWn 
V  Ogd^n  it  would  appear  that  the  marriage  was  merely  void” 
able  by  French  law  (the  only  law  under  which  any  objection 
to  the  validity  of  the  marriage  arose),  and  it  woultl  seem  to 
follow  that  by  reason  of  the  domicile  of  the  man  in  1 ‘ranee 
the  French  decree  of  nullity  was  entitled  to  recognition  in 
England. 

Ogden  v.  Ogden  being  thus  discredited  from  the  jurisdictional 
point  of  view,  the  way  is  open  to  reconsider  the  first  proposi¬ 
tion  for  which  the  case  seemed  to  be  authority,  namely,  thM 
parental  consent  should  be  characterized  as  part  of  the  formali¬ 
ties  of  celebration  of  marriage.  My  own  submission  is  that  a 
requirement  as  to  parental  consent  cannot  be  characterized  in 
the  abstract  and  for  all  cases  either  as  a  matter  of  formalities 
of  celebration  or  as  a  matter  of  capacity  to  marry,  bm  that  in 
one  case  and  in  one  context  it  may  be  formalities  and  in  another 
case  and  in  another  context  it  may  be  capacity. 

The  reasons  which  probably  led  English  courts  to  characterize 
a  requirement  as  to  parental  consent  as  being  part  of  the 
formalities  of  marriage  are  significant.  According  to  the 
former  Roman  canon  law  (before  the  promulgation  of  the  'I'am 
etsi  Decree  of  the  Council  of  Trent)  a  marriage  per  verba  de 
praesenti,  without  priest  or  ceremony,  without  cohabitation  and 
without  parental  consent,  was  valid,  In  England  as  well  as 
Scotland  the  canon  law  of  marriage  prevailed  ( g) ,  but  it  was 
changed  in  England  by  Lord  Hardwicke’s  Act  (1751),  which 
not  only  required  the  presence  of  an  episcopally  ordained 
clergyman,  but  also  contained  provisions  as  to  parental  consent. 
In  the  context  in  which  these  provisions  occurred  they  might 
well  be  characterized  as  part  of  the  formalities  of  marriage, 
and  therefore  as  relating  only  to  marriages  celebrated  in  England. 
In  fact,  when  minors  domiciled  in  England  eloped  to  Scotland 
in  order  to  get  married  without  parental  consent,  the  English 


(/)  See  the  discussion  of  Inverclyde  v,  Inverclyde,  [19311  P.  29, 
in  chapter  40,  §  7,  and  in  chapter  42. 

(g)  See  chapter  40,  §  10. 
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courts  held  that  the  marriages  celebrated  in  Scotland  were  valid 
in  England.  Dicey  (h)  suggests  that  in  the  earlier  cases  the 
English  courts  did  not  distinguish  between  formalities  of  mar¬ 
riage  and  capacity  to  marry  and  as  regards  both  held  that 
the  validity  of  a  marriage  depended  solely  on  the  lex  loci  cele¬ 
brationis,  and  that  subsequently,  when  they  began  to  distinguish 
between  formalities  and  capacity  and  to  regard  capacity  as 
being  governed  by  the  lex  domicilii,  they  felt  obliged,  con¬ 
sistently  with  the  earlier  cases,  to  say  that  parental  consent 
was  part  of  the  formalities.  In  truth,  however,  the  dilemma 
stated  by  Dicey  did  not  really  exist,  or,  to  put  the  matter  in 
other  words,  the  English  courts  might  have  held  that  a  require¬ 
ment  of  English  law  should  be  characterized  as  part  of  the 
formalities,  and  that  it  was  therefore  inapplicable  to  marriages 
of  English  persons  celebrated  in  Scotland  or  elsewhere  outside  of 
England;  and,  quite  consistently,  they  might  have  held  that  a 
requirement  of  French  law  as  to  parental  consent  should  be 
characterized  as  a  matter  of  capacity,  and  that  it  was  therefore 
applicable  to  a  marriage  celebrated  in  England  of  persons 
domiciled  in  France.  When  the  latter  situation  came  before 
English  courts,  they  failed,  however,  to  make  the  distinction 
just  stated,  and  in  Simonin  v.  Mallac  (i)  and  Ogden  v.  Ogden 
( j)  they  held  the  marriages  to  be  valid,  because  they  were  cele¬ 
brated  in  accordance  with  the  lex  loci  celebrationis  (England) , 
notwithstanding  that  both  parties  in  the  first  case  and  the  man 
in  the  second  case  were  domiciled  in  France  and  had-  not 
obtained  the  consent  of  their  parents  as  required  by  French 
law. 

Reference  should  be  made  to  the  distinction  drawn  by 
Westlake  (k)  between  a  requirement  as  to  parental  consent 
which  is  essential  and  absolute  in  the  sense  that  a  party  is  in¬ 
capable  of  marrying  without  that  consent  (as,  for  example,  the 
requirement  of  article  148  of  the  French  Civil  Code,  in  question 
in  Ogden  v.  Ogden) ,  and  a  requirement,  as  to  parental  consent 
which  is  non-essential  and  conditional,  in  the  sense  that  a 
party  may,  after  doing  certain  formal  acts,  marry  without  that 
consent  (as,  for  example,  the  requirements  of  articles  151  and 
152  of  the  French  Civil  Code,  as  they  stood  when  Simonin  v. 


{h)  Conflict  of  Laws  (5th  ed.  1932),  notes  to  his  rule  182. 

(i)  (1860),  2  Sw.  &  Tr.  67. 

(j)  [19083  P.  46. 

(k)  Private  International  Law,  §§  23,  25. 
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Maltac  was  decided) .  A  requirement  of  the  former  kind  should, 
recording  to  Westlake,  be  characterized  as  a  condition  of 
:apacity,  while  a  requirement  of  the  latter  kind  should  be 
:haracterized  as  part  of  the  formalities  of  marriage.  Westlake’s 
view  has  the  merit  that  it  requires  an  English  court  to  examine 
the  concrete  provisions  of  the  foreign  law  which  may  on  some 
characterization  of  the  matter  of  parental  consent  be  applicable, 
but  it  would  appear  that  according  to  Westlake  the  examination 
of  the  foreign  law  consists  in  looking  merely  at  those  provisions 
of  the  foreign  law  specifically  relating  to  parental  consent,  and 
that  the  characterization  of  those  provisions  consists  in  assigning 
them  to  the  categories  of  capacity  and  formalities  respectively 
already  defined  a  priori  in  accordance  with  the  concepts  of 
English  law. 

Cheshire  (1)  regards  a  requirement  of  parental  consent  to  a 
marriage  as  a  matter  of  primary  characterization,  and  there¬ 
for  to  be  charcterized  in  accordance  with  the  concepts  of 
English  law,  without  regard  to  its  characterization  in  French 
law.  On  this  basis  he  approves  of  the  result  of  Simonin  v. 
Mallac,  but  considers  that  Ogden  v.  Ogden  is  unjustifiable,  in 
effect  adopting  Westlake’s  distinction.  Robertson  (m)  regards 
the  matter  as  one  of  secondary  characterization,  to  be  decid¬ 
ed  in  accordance  with  French  law,  and  on  this  basis  conjec¬ 
tures  that  by  that  law  article  148  would  be  characterized  as 
capacity  and  article  151  as  formalities,  thus  reaching  the  same 
result  as  Westlake  and  Cheshire. 

Beckett  (n),  on  the  contrary,  expresses  his  personal  view  that 
effect  should  be  given  outside  France  to  both  article  148  and 
article  151  (as  well  as  article  144,  which  clearly  relates  to 
capacity  to  marry,  and  article  170,  which  does  not)  in  the 
case  of  marriages  beween  French  persons  wherever  celebrated, 
because  all  these  provisions  are  personal  law  and  family  law 
in  the  FrencE  Civil  Code,  and  that  even  provisions  relating 
to  formalities  which  are  intended  to  safeguard  family  interests 
by  the  personal  law  should  be  respected  elsewhere.  Admittedly, 
however,  English  courts  have  never  gone  further  than  to  recog¬ 
nize  that  the  personal  law  applies  to  "capacity”  or  other  mat¬ 
ters  of  intrinsic  validity,  and  as  regards  parental  consent  they 


(l)  Private  International  Law  (2nd  ed.  1938)  34-37,  229-234, 

(m)  Characterization  in  the  Conflict  of  Laws  (1940)  239  ff. 

T  .W^Tbe  Question  of  Classification  (“Qualificatibn")  in  Private 
International  Law  (1934),  15  Brit.  Y.B.  Int.  Law  46,  at  pp.  66,  6? 
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erroneously  characterized  articles  148  and  151  as  relating  to 
formalities,  because  in  English  domestic  law  a  requirement  of 
parental  consent  had  rightly  been  so  construed. 

It  is  submitted  that  the  result  reached  by  Beckett  is  prefer¬ 
able  to  that  reached  by  Westlake,  Cheshire  and  Robertson.  More 
recently  Rabel  (o)  has  discussed  the  subject  of  parental  con¬ 
sent  to  a  marriage  in  English  conflict  of  laws  against  the  back¬ 
ground  of  doctrines  preyalent  in  continental  Europe.  He  de¬ 
scribes  Ogden  v.  Ogden  as  a  *‘very  much  discredited"  authority 
indeed,  and  points  out  that  in  French  law  a  requirement  of 
parental  consent  is  one  of  the  formes  habilitantes,  "understood 
in  France  to  have  nothing  to  do  with  formalities," 

§  2.  Characterization  by  the  Lex  Fori  of  a  Rule  of 
Law  in  its  Context. 

At  this  point  in  the  discussion  special  mention  should  be  made 
of  two  cases  in  the  Supreme  Court  of  Canada,  namely,  Kerr  v. 
Kerr  and  the  Attorney-General  for  Ontario  (p) ,  and  Attorney- 
General  for  Alberta  and  Neilson  v.  Underwood  iqJ,  In  the 
former  case  the  validity  of  a  statute  of  the  province  of  Ontario, 
in  the  latter  case  the  validity  of  a  statute  of  the  province  of 
Alberta,  was  in  question.  In  each  case  the  statute  required 
parental  consent  as  a  condition  of  the  validity  of  the  marriage 
of  a  minor  in  certain  circumstances,  and  the  validity  of  the 
statute  depended  on  its  being  legislation  in  relation  to  a  matter 
coming  within  the  words  "the  solemnization  of  marriage  within 
the  province"  in  section  92  of  the  British  North  America  Act, 
1867  (defining  the  scope  of  the  provincial  legislative  powers), 
as  distinguished  from  "marriage  and  divorce"  in  section  91 
(defining  the  scope  of  the  Dominion  legislative  powers).  In 
each  case  the  provincial  statute  was  held  to  be  intra  vires,  but 
in  each  case  an  important  reservation  was  stated. 

In  the  Kerr  case.  Duff  C.J,  said: 

I  must  not  be  understood  as  expressing  the  view  that  it  would 
not  be  competent  to  the  Dominion,  in  exercise  of  its  authority  in  rela¬ 
tion  to  the  subiect  of  “marriage”,  in  matters  which  do  not  fall  within 
the  subject  of  “solemnization  of  marriage”,  to  deprive  minors  domiciled 
in  Canada  of  the  capacity  to  marry  without  the  consent  of  their 
parents.  No  such  question  arises  here,  and  it  is  quite^  unnecessary 
to  pass  an  opinion  upon  it.  The  authority  of  the  Dominion  to  impose 


(o)  Conflict  of  Laws:  a  Comparative  Study,  vol.  1  (1945)  266-268. 

(p)  [1934]  S.C.R.  72,  [1934]  2  D.L.R.  369. 

(q)  [1934]  S.e.R.  635,  [1934]  4  D.L.R.  167. 
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upon  intending  spouses  an  incapacity  which  is  made  conditional  on 
the  absence  of  certain  nominated  consents  is  not  in  question. 

In  the  Underwood  case,  Rinfret  J.,  delivering  the  judgment 
of  the  court,  said: 

The  whole  question  depends  upon  the  distinction  to  be  made  be¬ 
tween  the  formalities  of  the  ceremony  of  marriage  and  the  status  or 
capacity  required  to  contract  marriage.  Solemnization  of  mar¬ 
riage  is  not  confined  to  the  ceremony  itself.  It  legitimately  in¬ 
cludes  the  various  steps  or  preliminaries  leading  to  it.  The  statute  of 
Alberta,  in  its  essence,  deals  with  those  steps  or  preliminaries  in  that 
province.  It  is  only  territorial.  It  applies  only  to  marriages  solem¬ 
nized  in  Alberta  and  it  prescribes  the  formalities  by  which  the  cere¬ 
mony  of  marriage  shall  be  celebrated  in  that  province.  It  does  not 
pretend  to  deprive  minors  domiciled  in  Alberta  of  the  capacity  to 
marry  outside  the  province  without  the  consent  of  their  parents. 
Moreover,  it  requires  that  consent  only  under  certain  conditions  and 
it  is  not  directed  to  the  question  of  personal  status. 

It  must  further  be  understood  that  our  judgment  does  not  exprt'ss 
any  view  as  to  the  competency  of  the  Dominion,  in  the  exercise  of 
its  proper  authority,  to  legislate  in  relation  to  the  capacity  to  marry 
of  persons  domiciled  in  Canada.  In  the  absence  of  legislation  by  the 
that  question  does  not  arise  here  and  is  fully  reserved. 
All  that  we  decide  in  regard  to  it  is  that  the  Dominion  legislation,  as 
it  stands,  does  not  affect  the  present  case. 

Thus  a  provincial  statute  may  provide  that  parental  consent 
shall  be  a  condition  of  validity  of  the  marriage  of  a  minor,  if  it 
appears  that  the  purpose  of  the  statute  is  to  deal  only  with 
formalities  of  solemnization  of  marriage  within  the  province 
and  not  to  create  any  incapacity,  even  on  the  part  of  a  minor 
domiciled  in  the  province,  with  regard  to  a  marriage  solemnized 
elsewhere.  Similarly,  it  is  probable  that  parental  con^sent  to  the 
marriage  of  a  minor  might  be  required  by  a  Dominion  statute, 
if  it  appears  that  the  purpose  of  the  statute  is  to  deal  with 
capacity  to  marry,  not  formalities  of  solemnization,  as,  for 
example,  if  the  requirement  of  parental  consent  is  not  limited 
to  marriagp  celebrated  in  Canada,  but  applies  to  all  minors 
domiciled  in  any  province  of  Canada  without  regard  to  the 
place  of  celebration. 

There  is  an  obvious  analogy  between  the  problem  of  charac¬ 
terization  as  it  inay  present  itself  in  the  conflict  of  laws,  and  as 
It  may  present  itself  in  connection  with  legislative  power  in 
Canada.  ^  In  order  to  determine  whether  a  particular  statute 
IS  legislation  in  relation  to  a  matter  coming  within  a  particular 
class  of  subjects  in  s.  91,  or  in  s.  92,  of  the  British  North  Am- 
enca  Act,  1867,  the  true  nature  and  character  of  the  legislation 
must  be  determined,  and  regard  must  be  had  to  what  the  Icgisla- 
tion  was  aimed  at  or  devised  for,  what  object  it  had  in  view.  In 
the  conflict  of  laws,  also,  the  classes  of  questions  mentioned  in  " 
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various  conflict  rules  are  described  in  such  general  terms  as  some¬ 
times  to  render  the  rules  ambiguous,  and  in  order  to  decide 
whether  a  particular  provision  of  the  law  of  a  given  country 
relates  to  a  matter  which  falls  within  the  question  mentioned  in 
one  rule  or  that  mentioned  in  another  rule,  it  is  necessary  to 
determine  the  true  nature  or  character  of  the  provision  in  ques¬ 
tion. 

While  the  judgments  in  the  Kerr  and  Underwood  cases  relate 
to  legislative  power  in  Canada  and  not  the  conflict  of  laws,  the 
cases  are,  as  it  seems  to  me,  peculiarly  useful,  because  they  in¬ 
volved  a  question  of  the  characterization  of  a  requirement  as  to 
consent  of  parents  as  being  either  a  matter  of  formalities  of 
celebration  or  a  matter  of  capacity  or  intrinsic  validity,  and  the 
method  of  approach  adopted  in  those  cases  for  the  purpose  of 
legislative  power  in  Canada  would  seem  to  be  equally  applicable 
for  the  purpose  of  the  conflict  of  laws. 

In  order  to  state  this  method  of  approach  as  applied  to  the 
conflict  of  laws  I  take  as  examples,  firstly,  a  marriage  celebrated 
in  England  (or  Ontario)  between  parties  domiciled  in  France 
(or  Quebec) ,  and,  secondly,  a  marriage  celebrated  in  France 
(or  Quebec)  between  parties  domiciled  in  England  (or  On¬ 
tario)  ,  it  being  assumed  in  each  case  that  the  question  of  validity 
of  the  marriage  arises  in  an  English  (or  Ontario)  court.  In  each 
case  the  marriage  must  be  formally  or  extrinsically  valid  accord¬ 
ing  to  the  proper  law  governing  formalities,  and  must  be  a  mar¬ 
riage  between  parties  who  are  capable  of  marrying  each  other  and 
must  be  in  other  respects  intrinsically  valid  according  to  the 
proper  law  governing  capacity  and  other  matters  of  intrinsic 
validity. 

In  the  case  of  a  marriage  celebrated  in  England  between  par¬ 
ties  domiciled  in  France,  the  law  of  England  must  of  course  be 
complied  with  as  regards  all  essential  matters  which  are  charac¬ 
terized  by  English  law  as  matters  of  formalities  or  formal  or 
extrinsic  validity.  If  it  is  assumed  that  there  is  no  provision 
of  English  law  making  parental  consent  essential  to  the  validity 
of  marriages  celebrated  in  England,  the  lex  loci  celebrationis 
consists  only  of  requirements  as  to  licence,  notice,  banns,  olSi- 
ciating  minister  or  officer,  and  the  like.  (If  the  marriage  were 
celebrated  in  Ontario  under  the  law  which  was  in  force  when 
Kerr  v.  Kerr  was  decided,  the  requirements  of  the  lex  loci  cele¬ 
brationis  as  to  parental  consent  would  also  have  to  be  complied 
with,  these  requirements  being  part  of  the  law  of  Ontario  as  to 
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formalities.)  In  the  next  place  the  law  of  France  must  be  com¬ 
plied  with  as  to  all  essential  matters  which  are  characterized  by 
English  conflict  of  laws  as  matters  of  capacity  or  intrinsic  val¬ 
idity.  In  order  to  characterize  the  requirements  of  French  law 
the  English  court  must  examine  the  concrete  provisions  of  the 
French  law  of  marriage,  not  merely  the  relevant  provisions  as 
to  parental  consent  or  other  alleged  grounds  of  invalidity  dis¬ 
sociated  or  isolated  from  their  context,  but  the  whole  title  or 
group  of  chapters  and  articles  relating'  to  marriage.  The  Eng¬ 
lish  court  should  then  imagine  that  this  title  or  group  of  chap¬ 
ters  and  articles  is  transferred  to  English  law  or  enacted  in  an 
English  statute,  and  then  characterize  the  requirement  as  to 
parental  consent,  or  as  the  case  may  be,  as  it  occurs  in  the  con¬ 
text  of  the  supposititious  English  law  of  marriage.  In  all  prob¬ 
ability  the  result  would  be  that  the  court  on  this  basis  would 
characterize  both  the  absolute  or  indispensable  requirement  as  to 
parental  consent  and  the  conditional  or  dispensable  requirement 
as  to  parental  consent  as  a  matter  of  capacity  or  intrinsic  validity, 
and  not  as  matter  of  formlities  or  extrinsic  validity,  but  1  am 
primarily  concerned  at  the  present  moment  with  the  method  of 
approach  rather  than  the  result.  The  characterization  should,  in 
an  English  court  and  for  the  purpose  of  English  conflict  of  laws, 
be  made  in  accordance  with  the  concepts  of  English  law.  but  the 
thing  which  has  to  be  characterized  is  a  requirement  as  to  paren¬ 
tal  consent  regarded  in  the  light  of  its  context  in  the  French  law 
of  marriage,  construed  as  if  it  were  an  English  statute,  and  is 
not  either  a  requirement  as  to  parental  consent  transferred  to 
English  law  without  its  context  or  a  requirement  as  to  parental 
consent  in  its  actual  context  in  English  law.  If  I  have  not  mis¬ 
read  Melchior  (r) ,  characterization  in  the  manner  just  suggested 
is  characterization  in  accordance  with  the  lex  fori  as  explained 
by  him,  although  it  is  not  characterization  in  accordance  with  the 
lex  fort  as  stated  by  some  other  writers. 

In  the  case  of  a  marriage  celebrated  in  France  between  parties 
domiciled  in  England,  any  requirement  of  the  present  EngH,sh 
law  as  to  parental  consent  would  be  Immaterial,  because  it  would 
be  characterized  in  English  law  as  being  a  matter  of  formalities 
and  therefore  as  being  applicable  only  to  marriages  celebrated 
in  England.  This  was  in  fact  the  ground  upon  which  marriages 
celebrated  in  Scotland  or  elsewhere  were  held  to  be  valid  in 
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England,  notwithstanding  that  the  parties  were  minors  domi¬ 
ciled  in  England  who  had  not  obtained  the  consent  of  their  par¬ 
ents  as  required  by  English  law.  The  result  would  be  the  same 
if  the  parties  were  domiciled  in  Ontario  and  were  married  else¬ 
where  without  the  parental  consent,  if  any,  required  by  Ontario 
law.  On  the  other  hand,  if  the  marriage  is  celebrated  in  a  coun¬ 
try  in  which  the  law  is  similar  to  what  the  law  of  Ontario  was 
when  Kerr  v.  Kerr  was  decided,  parental  consent  would  be  re¬ 
quired  as  part  of  the  lex  loci  celebrationis  relating  to  formalities. 
If  a  marriage  is  celebrated  in  France  between  parties  domiciled 
in  England  (or  Ontario) ,  the  requirement  of  French  law  as  to 
parental  consent  should  logically  be  immaterial  to  the  question 
of  the  validity  of  the  marriage  in  England  (or  Ontario) ,  if  on 
the  principle  already  discussed  an  English  (or  Ontario)  court 
characterizes  the  requirement  in  its  context  in  French  law  as 
being  a  matter  of  capacity  or  intrinsic  validity:  the  French  law 
should  have  no  application  to  the  marriage  except  to  the  extent 
that  qua  the  lex  loci  celebrationis  it  prescribes  the  formalities 
of  celebration  (as  to  which  the  provisions  of  the  French  Civil 
Code  relating  to  parental  consent  would  ex  hypothesi  be  irrele¬ 
vant)  . 

As  will  appear  in  the  subsequent  discussion  ( s) ,  the  suggested 
method  of  approach  to  the  problem  of  characterization,  though 
it  may  not  have  been  consciously  or  deliberately  adopted  by  an 
English  court,  is  consistent  with  what  has  been  done  in  some 
English  cases  and  is  not  in  any  sense  revolutionary.  In  many 
cases  the  judgments  do  not  disclose  the  court’s  attitude  or  its 
manner  of  approach  to  the  problem  of  characterization,  but  the 
reasons  for  this  ignoring  of  the  problem  are  often  fairly  obvious. 
(1)  It  sometimes  happens  that  there  is  no  possible  or  probable 
conflict  of  characterization  and  therefore  no  need  to  examine 
the  concrete  provisions  of  any  foreign  law  in  aid  of  the  charac¬ 
terization  of  the  matter:  in  this  kind  of  a  case  a  court  may 
properly  decide  what  law  is  applicable,  before  any  foreign  law 
is  proved  and  in  order  to  avoid  the  expense  of  the  unnecessary 
proof  of  foreign  law.  (2)  The  categories  of  the  lex  fori  and  of 
a  given  law  may  be  substantially  the  same,  and  in  that  event, 
on  the  foreign  law  being  proved,  either  one  of  two  things  may 
happen:  (a)  an  English  court  may  appear  to  characterize  a 
given  matter  in  accordance  with  the  lex  fori  without  regard  to 
the  foreign  law,  or  (b)  an  English  court  may  appear  simply 


(s)  See  §  4,  in  the  present  chapter,  infra. 
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to  adopt  the  characterization  of  the  foreign  law  without  regard 
to  the  tex  fori. 

§  3.  Formalities  and  Capacity  Again 

The  second  example  used  by  Bartin  in  his  explanation  of  his 
theory  of  characterization  (t)  is  the  well-known  case  of  a  Neth¬ 
erlander  who  makes  a  holograph  will  in  France.  Although  the 
rules  of  conflict  of  laws  of  France  and  the  Ncthcrland.s  arc  in 
agreement  in  saying  that  capacity  is  governed  by  the  national 
law  and  formalities  by  the  law  of  the  place  of  making,  Bartin 
says  that  the  question  of  the  validity  of  the  will  is  in-solublc  in 
the  sense  that  the  solutions  will  necessarily  be  different  in  the 
courts  of  France  and  those  of  the  Netherlands  respectively.  In 
France  the  will  is  valid,  because  the  question  is  characterized 
as  a  matter  of  form  and  the  will  is  formally  valid  by  French 
law.  On  the  other  hand,  the  law  of  the  Netherlands  forbids  a 
Netherlander  to  make  a  holograph  will,  either  at  home  or 
abroad,  and  therefore,  according  to  Bartin,  the  question  is  char¬ 
acterized  as  a  matter  of  capacity,  and  the  validity  of  the  will  is 
governed  by  the  testator’s  national  law.  While  agreeing  with 
Bartin  that  the  law  of  the  Netherlands  renders  the  will  invalid 
in  the  Netherlands,  Melchior  (u)  denies  that  the  matter  i.s 
chafracterized  by  the  law  of  the  Netherlands  as  a  matter  of 
capacity. 

Even  from  the  French  point  of  view  Bartin’s  treatment  of  the 
question  of  characterization  raised  by  his  example  docs  not  seem 
to  be  adequate,  and  it  is  difficult  to  follow  his  view  that  there  is 
an  insoluble  conflict  of  characterization.  On  the  principles  al¬ 
ready  stated  in  the  present  chapter,  with  particular  reference 
to  a  requirement  as  to  parental  consent  to  the  marriage  of  a 
minor,  a  better  approach  to  the,  question  would  seem  to  be  lo  say 
that  the  will  must  be  formally  valid  by  the  law  of  the  place  of 
making  and  must  be  made  by  a  person  capable  of  making  it  by 
his  national  law.  A  French  court  ought  therefore  to  decide  that 
the  will,  although  it  is  formally  valid  by  the  law  of  France,  is 
intrinsically  invalid  by  the  law  of  the  Netherlands  and  thcrc- 


(t)  La  question  des  qualifications,  discussed  in  his  Principes  de 
Droit  International  Prive,  vol.  1  (1930)  221  ff.  The  second  example 
IS  stated  and  discussed  on  pp.  224-227. 

(t4)  Girandlagen  des  Deutschen  Internationalen  Privatrecht  (1932) 
143,  note  2.  ^ 
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fore  intrinsically  invalid  by  French  rules  of  conflict  of  laws  (v). 
In  other  words,  the  subject  to  be  characterized  by  the  French 
court  is  not  simply  a  holograph  will  in  the  abstract,  but  a  ques¬ 
tion  of  formal  and  intrinsic  validity  and  two  separate  provisions 
relating  to  holograph  wills  contained  in  the  laws  of  France  and 
the  Netherlands  respectively.  Admitting  that  the  provision  of 
the  French  law  as  to  holograph  wills  is  properly  characterized 
in  France,  or  elsewhere,  as  a  provision  relating  to  formalities, 
and  that  the  will  is  therefore  formally  valid  in  France,  or  else¬ 
where,  the  court  must  still  consider  whether  the  will  is  intrin¬ 
sically  invalid  by  the  law  which  governs  intrinsic  validity,  and 
for  that  purpose  must  examine  the  relevant  provision  of  the  law 
of  the  Netherlands,  which  by  French  rules  of  conflict  of  laws 
is  the  law  governing  intrinsic  validity,  at  least  as  regards  the 
capacity  of  the  testator.  Whatever  might  be  the  view  of  a  court 
in  the  Netherlands  as  to  the  characterization  of  the  provision  in 
question,  it  is  highly  probable  that  in  the  view  of  a  court  in 
France,  or  elsewhere,  a  prohibition  against  a  Netherlander  mak¬ 
ing  a  holograph  will,  at  home  or  abroad,  would  be  characterized 
as  a  matter  of  capacity,  governed  by  the  personal  law  of  the 
testator.  As  French  law  refers  matters  of  capacity  to  the  national 
law,  the  example  now  under  discussion  should  not  give  rise  to 
any  conflict  as  between  France  and  the  Netherlands,  the  will 
being  invalid  in  both  countries. 

If  the  Netherlander  had  made  his  holograph  will  in  Quebec, 
and  if,  in  order  to  avoid  any  patent  conflict  of  connecting  fac¬ 
tors  (w),  we  suppose  that  the  testator  was  domiciled  in  the 
Netherlands,  the  problem  of  characterization  would  be  exactly 
the  same  and  the  will  would  be  invalid  both  in  Quebec  (x)  and 
in  the  Netherlands.  If  the  testator  had  made  his  holograph  will 
in  England  or  Ontario,  and  we  suppose  that  the  will  related  to 
moveables,  the  conflict  rules  of  England  or  Ontario  would  refer 
the  question  of  both  formal  and  intrinsic  validity  to  the  law  of 
the  testator's  domicile.  If  the  testator  were  domiciled  in  the 


(v)  From  the  point  of  view  of  an  Italian  court,  see  the  trenchant 
criticism  of  Bartin’s  treatment  of  the  case  in  Pachioni,  Elementi  di 
Diritto  Internazionale  Private  (1930)  175-178.  See  also  the  elaborate 
discussion  of  the  case  in  Neuner,  op.  cit,  28-34;  cf.  the  case  of  a  holo¬ 
graph  will  made  by  a  German  minor,  aftod,  35-38. 

(to)  To  be  discussed  in  chapter  5. 

(a;)  By  Quebec  conflict  rules  the  will  would  be  intrinsically  invalid 
because  not  made  in  accordance  with  the  lex  domicilii  of  the  testator, 
notwithstanding  that  it  would  be  formally  valid  because  made  in  one 
of  the  local  forms  of  the  place  of  making. 
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Netherlands  at  the  time  of  his  death,  there  would  be  no  prob¬ 
lem  of  characterization,  and  the  will  would  be  invalid  both  in 
the  Netherlands  and  in  England  or  Ontario.  If  the  testator, 
without  changing  his  nationality,  were  domiciled  in  some 
country  other  than  the  Netherlands,  there  would  be  a  patent 
conflict  of  connecting  factors  and  the  case  would  cease  to  be  of 
interest  on  the  point  now  under  discussion. 


§  4.  Formalities  of  Contract  and  Procedure: 
Statute  of  Frauds. 


The  marriage  cases  already  cited  afford  examples  of  marriages 
celebrated  in  England  which  have  been  held  to  be  valid  on  the 
ground  that  they  were  formally  valid  by  the  lex  loci  celebration¬ 
is,  and  because  the  court  rightly  or  wrongly  characterized  the 
provisions  of  some  foreign  law  as  a  matter  of  formalities  and  as 
therefore  being  immaterial  (a).  The  marriage  cases  also  afford 
examples  of  marriages  celebrated  abroad  and  held  to  be  form¬ 
ally  valid  because  they  complied  with  the  lex  loci  celebrationis, 
or  formally  invalid  because  they  did  not  comply  with  the  lex 
loci  celebrationis,  as  the  case  might  be,  without  regard  to  the 
question  whether  the  formalities  were  such  as  would  have  been 
required  if  the  place  of  celebration  had  been  England  The 
English  cases  as  to  marriages  celebrated  abroad  do  not,  how¬ 
ever,  seem  to  raise  any  problem  of  characterization  with  regard 
to  the  particular  distinction  between  formalities  on  the  one 
hand  and  some  question  other  than  one  of  formal  validity  on  the 
Other  hand.  In  some  cases  it  was  clear  that  the  only  que.stion 
in  controversy  was  one  of  formalities  (b).  In  others  it  was 
equally  clear  that  the  question  was  not  one  of  formalities,  but 
related  to  some  aspect  of  intrinsic  validity  (c).  What  would, 
be  interesting  for  the  purpose  of  the  present  discussion  would 
be  the  case  of  a  marriage  celebrated  abroad,  as  to  which  there  is 
doubt  whether  the  alleged  ground  of  invalidity  is  one  of  for¬ 
malities  or  not,  so  that  the  selection  of  the  proper  law  would 
not  be  free  from  difficulty.  Although  the  marriage  cases  do  not 
appear  to  ^ord  examples  of  this  situation,  examples  of  an 
analogous  situation  in  the  field  of  contract  law  may  be  found 


OaJl^n  (1860),  2  Sw.  &  Tr.  67,  and  Ogden  v. 

(5)  See  chapter  40,  §  10. 

(<?)  See  chapter  40,  §  9, 
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in  the  well  known  and  somewhat  venerable  cases  of  Bristow  v. 
Sequeville  (d)  and  Leroux  v.  Brown  (e).  These  cases  furnish 
especially  useful  material  for  the  further  consideration  of  the 
proposition  already  stated  (f)  that  a  court  must  characterize 
the  subject  or  question  by  the  lex  fori,  and  that  if  the  provision 
of  some  foreign  law  is  or  may  be  material,  the  court  must  char¬ 
acterize  that  provision  in  its  context  in  the  foreign  law.  In  each 
case  the  contract  was  made  abroad,  and  therefore  its  validity 
in  point  of  form  was  to  be  determined  by  the  law  of  the  foreign 
place  of  making,  in  accordance  with  the  conflict  rule  of  the  law 
of  the  forum  that  any  matter  of  formal  validity  is  governed  by 
the  lex  loci  celebrationis  (g) ;  and  the  main  question  for  present 
discussion  is  to  what  extent  that  law  is  the  governing  law  on 
the  question  whether  the  matter  is  one  of  formalities  or  not. 

In  Bristow  v.  Sequeville  (h)  the  plaintiff  sued  to  recover  back 
£200  paid  by  him  to  the  defendant  in  Prussia.  The  defendant 
denied  the  payment  to  him.  At  the  trial  the  plaintiff  proposed 
to  prove  the  payment  by  certain  receipts,  given  in  Prussia.  The 
defendant  contended  that  the  receipts  were  inadmissible  in  evi¬ 
dence  in  England,  because  they  bore  no  stamp  and  were  inad¬ 
missible  by  the  law  of  Prussia.  Even  on  the  assumption  that 
the  law  of  Prussia  had  been  sufficiently  proved,  it  was  held  that 
the  inadmissibility  of  the  receipts  by  Prussian  law  was  a  matter 
of  procedure,  and  that  their  admissibility  or  inadmissibility  in 
England  was  therefore  not  governed  by  the  law  of  Prussia.  In 
the  result  the  receipts  were  admitted  in  evidence,  there  being 
no  English  rule  of  procedure  preventing  their  admission.  It 
was,  however,  pointed  out  by  Pollock  CB.  and  Alderson  B.,  in 
argument,  and  by  Rolfe  B.  in  his  judgment,  that  if  it  were 
proved  that  a  receipt  given  or  a  contract  made  in  a  foreign 
country  was  void  by  the  law  of  that  country  by  reason  of  the 
absence  of  a  stamp,  it  would  be  void  in  England  (i). 

The  implications  of  the  distinction  just  indicated  are  inter¬ 
esting  with  regard  to  the  problem  of  characterization.  The 

(d)  (1850),  6  Exch.  276. 

(e)  (1852),  12  C-B.  801. 

(/)  See .  §  2  of  the  present  chapter,  swpnra. 

\g)  See  chapter  14,  §  2(c),  where  possible  limitations  of  this 
general  conflict  rule  are  discussed.  As  to  the  place  of  making  of  a 
contract,  see  chapter  14,  §  2(b). 

iji)  (1850),  5  Exch.  275. 

(?.)  Approving  the  marginal  note  in  Alves  v.  Hodgson  (1797),  7 
T.R.  241,  and  distinguishing  James  v.  Catherwood  (1823),  3  Dowk  & 
Ry.  190.  See  also  Clegg  v.  Levy  (1812),  3  Camp,  166. 
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logical  deduction  seems  to  be  that  to  a  certain  extent  an  Eng¬ 
lish  court  may  be  obliged  to  consult  a  foreign  law  in  aid  of  the 
characterization  of  the  question.  It  being  premised  that  by 
English  conjfiict  of  laws  matters  of  formal  validity  are  govern¬ 
ed  by  the  lex  loci  celebrationis,  it  follows  that  if  a  controversy 
arises  in  an  English  court  as  to  a  contract  made  abroad,  and  if 
it  is  contended  that  the  contract  is  invalid  in  point  of  form,  the 
court  must  consult  the  lex  loci  celebrationis  (if  duly  proved) 
in  order  to  ascertain  whether  the  contract  is  formally  valid  or 
formally  invalid  by  that  law*.  The  court  must  be  informed  as  to 
the  provisions  of  the  foreign  law  and  must  characterize  those 
provisions  in  their  context  in  the  foreign  law,  but  it  does  not  foE 
low  that  the  court  must  accept,  or  is  bound  by,  (he  mode  of 
characterization  which  a  court  of  the  foreign  country  in  c|ues- 
tion  or  foreign  experts  might  adopt  (j) ,  If  the  court  finds  that 
the  contract  is  void  for  lack  of  essential  formalities  by  the  lex 
loci  celebrationis,  and  not  merely  inadmissible  in  evidence,  or 
not  merely  unenforceable  by  action  by  that  law,  cadit  quaesito, 
and  further  consideration  of  the  matter  of  characterization  be 
comes  unnecessary.  If  the  court  finds,  however,  that  (he  corv 
tract  is  not  void  by  reason  of  lack  of  essential  formalities  of  the 
lex  loci  celebrationis,  it  must  return  to  the  task  of  characterizing 
the  question.  If,  as  in  Bristow  v,  Sequeailte,  the  only  objection 
to  the  admissibility  in  evidence  or  enforceability  in  England  of 
the  contract  is  a  provision  of  some  foreign  law  which  is  held 
to  be  irrelevant  because  it  relates  to  procedure,  there  remains 
no  question  of  the  conflict  of  laws.  The  English  stamp  laws 
are  obviously  not  concerned  with  the  stamping  of  a  document  in 
Prussia  under  a  Prussian  revenue  law,  and  unless  they  require 
the  stamping  or  restamping  of  the  document  in  England  fk), 
the  absence  of  a  stamp  is  immaterial. 

If  it  appears,  or  is  alleged,  that  by  some  foreign  law  a  con¬ 
tract  is  intrinsically  invalid,  the  situation  is  not  so  simple. 
Whereas  with  regard  to  alleged  formal  invalidity,  the  court 
must  as  a  general  rule  apply  the  lex  loci  celebrationis,  and  as  to 
any  matter  of  procedure  it  must  disregard  the  lex  loci  celebra- 
ttonts  and  apply  the  domestic  rules  of  the  lex  fori,  in  the  ca.se 
of  alleged  intrinsic  invalidity  the  question  how  the  matter  should 
be  characterized  by  the  lex  fori  remains  open,  and  the  court 


example  of  independent  characterization  by  a  New 
York  court  of  certain  provisions  of  the  Cuban  Civil  Code  is  afforded 
by  Reilly  v.  Remhwrt  (1916),  217  N.Y,  549,  112  N.E  468 

(fc)  C/.  Foote,  Private  International  Law  (5th  ed.  1925)  394  If. 
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must  consider  what  in  all  the  circumstances  is  the  proper  law 
governing  the  matter  as  characterized  (1),  It  may  decide,  with¬ 
out  regard  to  the  lex  loci  celebvationh,  that  the  matter  is  one  to 
he  governed,  not  by  the  lex  loci  celebrationis,  but  by  the  lex 
fori  or  by  the  law  of  some  other  country  as  the  proper  law,  or 
by  the  lex  fori  as  stating  some  rule  of  stringent  local  public 
policy. 

Whereas  in  Bristow  v.  Sequeville  there  was  no  objection  from 
the  point  of  view  of  English  law  to  the  validity  and  admissibil¬ 
ity  in  evidence  of  the  receipts  in  question,  in  Leroux  v.  Brown 
(m)  the  only  objection  raised  to  the  enforceability  of  the  con¬ 
tract  in  question  was  the  English  Statute  of  Frauds.  The  contract 
sued  on  was  an  oral  contract  made  in  France,  by  which  the 
defendant,  resident  in  England,  employed  the  plaintiff,  a  British 
subject  resident  in  Calais,  France,  at  a  salary  of  £100  per  an¬ 
num,  to  collect  poultry  and  eggs  in  the  neighbourhood  of  Calais 
for  the  purpose  of  shipment  to  the  defendant  in  England.  The 
employment  was  to  commence  on  a  future  day  and  to  continue 
for  a  year  certain,  and  the  contract,  being  one  which  was  ‘‘not 
to  be  performed  within  the  space  of  one  year  from  the  making 
thereof',  was  one  of  the  kinds  of  contracts  specified  in  s.  4  of 
the  Statute  of  Frauds.  The  only  question  decided  was  the  ques¬ 
tion  whether  the  statute  relates  to  the  formalities  of  the  con¬ 
tract,  so  as  to  apply  only  to  a  contract  made  in  England,  or 
whether  it  relates  to  the  procedure  for  enforcing  the  contract, 
so  as  to  apply  to  any  contract  of  the  kind  specified,  wherever 
made,  upon  which  an  action  is  brought  in  England.  The  court 
characterized  the  statute  as  procedural,  and  therefore  the  action 
was  dismissed  because  of  the  lack  of  a  note  or  memorandum  of 
the  contract  as  required  by  the  statute.  Whether  the  court  was 
right  in  its  characterization  of  the  statute  is  extremely  doubt¬ 
ful,  and  the  matter  deserves  further  consideration.  The  deci¬ 
sion  has  been  the  subject  of  adverse  comment  in  some  English 
cases  (n),  and  has  been  much  discussed  by  various  writers  (o). 


(l)  As  to  the  proper  law  of  a  contract,  see  chapter  14,  §  5(a), 
and  chapter  16,  §  3. 

(m)  (1852),  12  C.B.  801. 

(n)  See  Williams  v.  Wheeler  (1860),  8  C.B.N.S.  299  (Willes  J.) ; 
Gibson  v.  Holland  (1865),  L.R.  1  C.P.  1. 

(o)  The  following  are  some  of  the  significant  books  and  articles 
in  which  conflict  of  laws  problems  connected  with  the  Statute  of 
Frauds  have  been  discussed:  Lorenzen,  The  Statute  of  Frauds  and 
the  Conflict  of  Laws  (1923),  32  Yale  L.J.  311;  Beckett,  The  Qtrestion 
of  Classification  (“Qualification”)  in  Private  International  Law 
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In  Leroux  v.  Brown  stress  was  laid  by  the  court  upon  the 
difference  between  the  wording  of  s.  4,  “no  action  shall  be 
brought,’’  and  that  of  s.  17,  “no  contract  .  .  .  shall  be  allowed 
to  be  good”  (p),  but  the  reasoning  is  impaired  by  the  fact  that 
some  time  before  the  passing  of  the  Sale  of  Goods  Act.  1893,  it 
had  become  the  generally  accepted  view  in  England  that  “no 
contract .  .  .  shall  be  allowed  to  be  good”  in  s.  17  of  the  Statute 
of  Frauds  was  equivalent  to  “a  contract  .  .  .  shall  not  be  en¬ 
forceable  by  action,”  as  now  expressed  in  s.  4  of  the  vSale  of 
Goods  Act,  1893  (q). 

TTie  characterization  in  the  domestic  law  of  the  forum  of 
a.  statute  providing  that  “no  action  shall  be  brought”  i.s  of 
course  not  conclusive  as  to  its  characterization  for  the  purposes  of 
a  conflict  rule  of  the  law  of  forum.  It  is  worth  noting,  however, 
that  even  in  domestic  English  law  s.  4  of  the  Statute  of  Frauds 
is  not,  strictly  speaking,  construed  as  a  statute  relating  to  evi¬ 
dence  or  the  mode  of  proof  of  a  contract,  because  the  note  or 
memorandum  must  be  in  existence  before  the  commencement  of 
the  action  (r),  and  is  therefore  an  essential  part  of  the  cause 
of  action  and  not  merely  a  matter  of  procedure  in  the  .sen.sc  of 
a  curial  rule  of  the  forum  (s)  with  regard  to  the  enforcement 
of  a  cause  of  action.  The  effect  of  the  statute  is  to  deny  a 
cause  of  action  against  a  person  who  has  not  signed  a  note  or 
memorandum.  The  same  expression,  “no  action  shall  be 
brought,”  occurs  commonly  in  the  statutes  of  limitation,  and  its 
effect  in  the  conflict  of  laws  relating  to  those  statutes  is  discussed 


PP"  69-70;  Taintor,  “Universal- 
ity  m  the  Conflict  of  Laws  of  Contracts  (1939),  1  Louisiana  L.  Rev, 
696,  *“  PP-  714  ff.;  Robertson,  Characterization  in  the  Conflict  of 
Laws  (1940)  253-269;  Cook,  Logical  and  Legal  Bases  of  the'Conflict 

Tlw^nQ,io\^iKo  ^1  Nussbaum,  Private  International 

Law  (1948)  163-166;  Eabel,  Conflict  of  Laws:  a  Comparative  Study, 

VOL  1  60  IT. 

this  ground  LerovM  v.  Brown  was  distinguished  in  the 

26  U.C.Q.B.  618,  in  which  it 
was  held  that  s.  17  related  to  the  “solemnities”  of  the  contract  and  not 
to  the  procedure  for  its  enforcement,  and  consequently  that  an  oral 

Mie  there  in  the  wsence  of  any  statutory  provision  requiring  writing, 
was  valid  and  enforceable  in  Ontario. 

•  however  the  dissenting  view  stated  by  Lord  Finlay  L.C 

beSr^HsSh^^^}^’  ^hich  there  4  much  to 

he  said.  Holdsworth,  History  of  English  Law,  vol.  6  (1924)  386,  note 

(r)  Farr  Smith  &  Co.  v.  Messers,  [1928]  1  K.B.  397. 

this®is?Z^Sifpter  ll  to 
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in  another  chapter  (t).  It  also  occurs  in  other  statutes,  and 
the  general  problem  of  the  effect  of  this  form  of  words  is  dis¬ 
cussed  in  another  chapter  (u)  in  connection  with  the  distinc¬ 
tion  between  substance  and  procedure.  It  is  there  submitted 
that  a  statute  ought  not  to  be  characterized  as  procedural  merely 
by  reason  of  the  use  of  this  form  of  words. 

The  principle  of  the  decision  in  Leroux  v.  Brown  would  seem 
to  be  equally  applicable,  under  another  clause  of  s.  4  of  the 
Statute  of  Frauds,  to  a  ''contract  or  sale  of  lands,  tenements 
and  hereditaments,  or  any  interest  in  or  concerning  them,'*  so 
as  to  render  unenforceable  in  England  ( v)  or  Ontario  as  the 
case  may  be,  a  contract  to  sell,  charge  or  mortgage  land 
notwithstanding  that  the  land  is  situated  in  another  country  by 
the  law  of  which  the  contract  is  valid  and  enforceable.  It 
was  indeed  only  by  the  exercise  of  some  ingenuity  that  an  Eng¬ 
lish  judge  in  the  case  of  In  re  DeNicols  (x)  avoided  having  to 
apply  the  statute,  as  regards  land  situated  in  England,  to  an 
implied  contract  for  community  of  property  resulting  from  the 
marriage  without  an  antenuptial  contract  of  two  persons  domi¬ 
ciled  in  France  (y). 

For  the  present  purpose  an  interesting  question  in  Leroux  v. 
Brown  (a )  is  one  which  was  disposed  of  quite  casually,  and  per¬ 
haps  wrongly,  namely,  whether  the  contract  was  either  invalid 
or  unenforceable  in  France.  Evidence  was  given  on  behalf  of 
the  plaintiff  that  the  contract  was  enforceable  in  France;  and 
Jervis  C.J.  assumed,  and  Maule  J.  stated,  that  such  was  the  law 
of  France.  This  conclusion  seems  difficult  to  reconcile  with 
article  1341  of  the  French  Civil  Code  which  requires  an  acte 
devant  notaires  ou  sous  signature  ptivee  for  a  claim  exceeding 
500  francs  (formerly  150  francs) .  This  article  occurs  in  a  group 
of  articles  relating  to  proof,  but  the  better  opinion  would  ap- 


(t)  See  chapter  12. 

{u)  See  chapter  13. 

\v)  In  England  this  clause  has  been  superseded  by  s.  40  of  the 
Law  of  Property  Act,  1925. 

(w)  By  an  exception  which  is  hard  to  explain  the  statute  does 
not  apply  to  a  mortgage  by  deposit  of  title  deeds:  Ex  parte  Kensington 
(1813),  2  Ves.  &  B.  79,  18  R.C.  30. 

{x)  11900]  2  Ch.  410. 

(v)  Cf.  discussion  of  the  case  by  Westlake,  Private  International 
Law  (5th  ed.  1912),  §  36a;  Cheshire,  Private  International  Law  (2nd 
ed,  1938)  667-568;  Robertson,  Characterization  in  the  Conflict  of  Laws 
(1940)  165-166.  See  also  chapter  22,  §  2(4). 

(a)  (1852),  12  C.B.  801. 
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pear  to  be  that  In  France  it  is  characterized  as  a  rule  relating 
to  the  formalities  of  a  contract  and  not  to  the  proof  of  it  (b). 
Apart  from  speculations  as  to  the  reason  why  the  article  was 
not  considered  to  be  applicable  to  an  action  brought  in  France 
in  the  particular  circumstances  of  Lecoux  v.  Brown,  the  article 
itself  suggests  interesting  questions.  Inasmuch  as  the  action 
in  England  was  destined  to  fail  because  of  a  rule  of  English 
procedure,  the  fate  of  a  hypothetical  action  in  France  became 
immaterial.  Let  us  suppose,  however,  that  the  oral  contract  in 
question  were  one  outside  of  the  terms  of  s.  4  of  the  Statute  of 
Frauds,  or  an  oral  contract  for  the  sale  of  goods  complying  with 
s.  17  of  the  Statute  of  Frauds  (s.  4  of  the  Sale  of  Goods  Act, 
1893)  by  virtue  of  the  acceptance  and  receipt  of  the  goods,  and 
that  it  were  within  the  terms  of  article  1341  of  the  French  Civil 
Code.  If  made  in  France,  it  would  be  unenforceable  and  per¬ 
haps  void  in  France.  In  England,  on  the  principles  already 
discussed  in  connection  with  Bristow  v.  Sequevillc,  a  court  might 
accept  the  French  view  that  article  1341  relates  to  formalities, 
not  procedure,  and  apply  French  law  as  the  governing  law.  If 
the  contract  were  made  in  England,  a  French  court  would  prob¬ 
ably  hold  article  1341  to  be  inapplicable,  and  if  it  were  accurate¬ 
ly  informed  of  the  English  law  might  be  obliged  to  hold  the  oral 
contract  to  be  valid  and  enforceable.  Again,  on  the  actual  facts 
of  Leroux  v.  Brown,  except  that  we  suppose  that  the  contract 
was  made  in  England  instead  of  France,  the  contract  would 
be  unenforceable  in  England,  but  would  be  enforceable  in 
France. 

‘  The  results  in  some  of  the  examples  just  stated  are  obviously 
unsatisfactory,  in  that  different  characterizations  of  substantial¬ 
ly  similar  statutes  in  different  countries  lead  to  one  result  if 
action  is  brought  in  one  country  and  another  result  if  action 
is  brought  in  another  country.  A  somewhat  analogous  situation 
exists  with  regard  to  statutes  of  limitation,  generally  character¬ 
ized  as  procedural  in  Anglo-American  countries  and  as  substan¬ 
tive  in  other  countries  ( c) .  The  situation  with  regard  to  the 
Statute  of  Frauds  and  similar  statutes  in  foreign  countries  is. 


<  Manuel  de  Droit  International  Priv4  (1928) 

§  657,  pp.  678-679;  Lorenzen.  French  Rules  of  Conflict  of  Laws  (1927), 

W-'  ^.4®’  atP-  167;  Beckett, 

The  Question  of  Classification  (“Qualification”)  in  Private  Interna¬ 
tional  Law  (1934),  15  Brit  Y.B.  Int  Law  46  at  p.  70;  Robertson, 
Ciharacterization  in  the  Conflict  of  Laws  (1940)  266. 

(c)  See  chapter  12. 
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however,  less  clearcut,  as  appears  from  the  valuable  survey  of 
the  laws  of  different  countries  contained  in  Lorenzen's  article 
on  the  Statute  of  Frauds  and  the  Conflict  of  Laws  (d).  In 
France  and  most  of  the  countries  of  continental  Europe  and  in 
Latin  America  a  statutory  provision  requiring  writing  for  con¬ 
tracts  of  certain  classes  is  characterized  as  being  not  procedural,  , 
but  substantive,  including  in  the  latter  a  requirement  as  to  the 
formalities  of  the  making  of  a  contract.  So  far  as  Letoux  v* 
Brown  is  followed  in  Anglo-American  countries,  on  the  con¬ 
trary,  the  Statute  of  Frauds  is  characterized  as  being  procedural. 
On  the  other  hand,  while  the  wording  of  s.  4  has  been  followed 
in  the  majority  of  the  states  of  the  United  States,  in  some  of 
those  states  Leroax  v.  Brown  has  not  been  followed,  and  in 
other  states  the  wording  of  s.  4  has  been  changed  so  as  to  make 
the  reasoning  of  Letoux  v.  Brown  inapplicable.  Anglo-Amer- 1 
ican  courts  are  therefore  not  so  nearly  unanimous  in  character-  j 
izing  the  Statute  of  Frauds  as  being  procedural  as  they  are  with ! 
regard  to  the  statutes  of  limitation.  The  situation  with  regard  to  j 
the  Statute  of  Frauds  is  more  confused.  The  need  for  some  \ 
reconsideration  of  the  rules  of  the  conflict  of  laws  nevertheless 
exists,  and  it  would  seem  that  some  new  approach  is  desirable. 

Lorenzen,  at  the  end  of  his  article  already  cited,  states  his 
conclusions  as  follows: 

(1)  The  fourth  and  seventeenth  sections  of  the  Statute  of  Frauds 
affect  the  substantive  rights  of  the  parties  and  not  merely  procedure, 
and  matters  falling  within  their  provisions  are  controlled  by  the  law 
governing  the  formalities  of  contracts  in  general. 

(2)  The  Statute  of  Frauds  is  not  expressive  of  a  public  policy 
from  the  standpoint  of  the  conflict  of  laws,  so  as  to  preclude  the  en¬ 
forcement  of  a  foreign  contract.  A  contract  satisfying  the  require¬ 
ments  of  the  proper  foreign  law  will  therefore  be  enforced,  although 
it,  does  not  meet  the  requirements  of  the  Statute  of  Frauds  of  the 
forum. 

(3)  The  peculiar  nature  of  the  Statute  of  Frauds  makes  it  desir¬ 
able,  at  least  as  a  matter  of  legislative  policy,  that  contracts  not  en¬ 
forceable  under  the  Statute  of  Frauds  of  the  state  whose  law  deter¬ 
mines  the  formalities  of  contracts  in  general  shall  be  enforced  never¬ 
theless  if  they  meet  the  requirements  of  the  statute  of  the  forum. 

Taintor  fej  suggests  various  possible  ways  of  avoiding  a  con-, 
flict  of  characterization  of  foreign  and  doinestic  statutes  requir¬ 
ing  writing  in  the  case  of  certain  classes  of  contracts.  What 
is  needed  is  a  '‘universal''  characterization  of  such  statutes,  and 
the  solution  which  he  prefers,  and  which  furnishes  a  principle 


(d)  (1923)  32  Yale  L.J.  311-338. 

(e)  ^'Universality”  in  the  Conflict  of  Laws  of  Contracts  (1939),  1 
Louisiana  If.  Rev.  695,  at  pp.  713  ft. 
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which  may  be  described  as  an  ‘^approach  to  universality  » 
is  that  Anglo-American,  or  common  law,  courts  should  charac¬ 
terize  a  statute  of  this  kind  as  relating  to  form  of  contract, 
not  procedure,  and  should  refer  the  question  of  form  to  the 
domestic  rules  of  the  law  which  governs  the  substance  of  the 
contract. 

Robertson  (f)  criticizes  the  decision  in  Letoux  v.  Brown  yig 
orously  and  effectively,  but  his  theory  of  secondary  characteriza¬ 
tion  by  the  lex  causae  (g)  involves  the  conclusion  that  the  forum 
must  acquiesce  in  the  characterization  of  a  foreign  statute  by 
the  foreign  law.  If  this  theory  were  applied  to  the  case  oi  an 
action  brought  in  X  upon  a  contract  made  in  Y,  both  being 
states  of  the  United  States,  the  Statute  of  Frauds  of  X  being 
there  characterized  as  substantive,  and  the  Statute  of  Frauds 
of  Y  being  there  characterized  as  procedural,  neither  statute 
would  be  an  obstacle  to  the  bringing  of  the  action  (h) .  A  more 
reasonable  solution  would  seem  to  be  that  the  court  in  X  should 
by  a  process  of  assimilation  decide  that  the  statute  of  Y  performs 
the  same  function  as  the  statute  of  X  and  therefore  character- 
ize  it  as  substantive  within  the  meaning  of  the  conflict 
rule  of  X  by  which  the  law  of  Y  is  indicated  as  the  governing 
law  (t). 

Cook  discusses  the  Statute  of  Frauds  in  chapters  6  and  8  of 
the  Logical  and  Legal  Bases  of  the  Conflict  of  Laws  (j).  In 
the  earlier  chapter  he  mentions  the  Statute  of  Frauds  in  con¬ 
nection  with  his  doctrine  of  the  relativity  or  variability  of  the 
meaning  of  substance  and  procedure  in  the  conflict  of  laws, 
that  is,  that  these  terms  may  mean  one  thing  for  some  domestic 
purpose,  and  another  thing  for  some  other  domestic  purpose,  and 
still  another  thing  for  some  purposes  of  the  conflict  of  laws  (k). 
In  the  later  chapter  he  mentions  the  three  types  of  wording  of 

(/)  Characterization  in  the  Conflict  of  Laws  (1940)  253  ff, 

(^7)  See  chapter  6,  §  1. 

(h)  See  Marie  v.  Garrison  (1883),  13  Abb.  N.C.  210  (N.Y.),  cited 
by  Robertson,  p.  256;  c/.  comment  6  on  §  334  of  the  Conflict  of 
Restatement,  and  Cook,  Logical  and  Legal  Bases  of  the  Conflict  of 
Laws  (1942)  226. 

(t)  Cf.  Nussbaum,  Private  International  I^aw  (1943)  155.  As  to 
a  similar  problem  in  connection  with  statutes  of  limitation,  see  chapter 
12,  §  3. 

^  PP*  150  ff.,  170,  (reproducing  his  article  on  *'Sub- 

stance”  and  “Procedure''  in  the  Conflict  of  Laws  (1983),  42  Yale  L.J. 
333),  and  at  pp.  225  ff.  (reproducing  his  article  on  'Characterization' 
m  the  Conflict  of  Laws  (1941),  61  Yale  LJ.  191). 

(fc)  See  chapter  13. 
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the  statute  adopted  in  various  states  of  the  United  States,  and 
submits  that  account  must  be  taken  not  only  of  the  precise  word¬ 
ing  of  the  statute  in  question  in  a  particular  case,  but  also  o-f 
the  construction  which  ought  to  be  given  to  it  for  purposes 
of  the  conflict  of  laws  as  distinguished  from  some  domestic  pur¬ 
pose,  and,  furthermore,  the  way  in  which  it  should  be  con¬ 
strued  for  the  purpose  of  the  particular  conflict  rule  in  question 
in  the  case.  The  statute  might  therefore  be  characterized  as 
substantive  for  the  purpose  of  the  particular  conflict  rule  in 
question,  notwithstanding  that  for  some  other  purpose  it  may 
be  characterized  as  procedural. 

§  5.  Matrimonial  Property  and  Succession. 

Questions  of  characterization  sometimes  turn  on  the  distinc¬ 
tion  between  proprietary  or  contractual  rights  acquired  by  the 
parties  to  a  marriage  on  the  occasion  of  the  marriage  or  as  a 
result  of  the  marriage  and  the  rights  of  the  surviving  party  on 
the  death  of  the  other  party  fa).  If  by  virtue  of  an  express 
marriage  contract,  or  by  virtue  of  a  contract  implied  by  the  law 
of  the  matrimonial  domicile  (b)  in  the  absence  of  an  express 
contract,  community  of  property  is  created,  it  would  seem  to  be 
plain,  on  principle,  that  the  fact  that  the  parties  subsequently 
change  their  domicile  cannot  have  the  effect  of  depriving  either 
party  of  the  proprietary  or  contractual  rights  already  acquired 
by  him  or  her  as  the  result  of  the  marriage.  Those  rights  may 
of  course  be  affected  by  subsequent  transactions  taking  place  in 
the  country  of  the  new  domicile  or  valid  under  the  law  of  that 
country,  and  if  the  husband  predeceases  his  wife,  the  succession 
to  his  movables  (that  is,  his  half  of  the  movables  held  in  com¬ 
mon  with  his  wife)  will  be  distributed  in  accordance  with  the 
law  of  his  domicile  at  the  time  of  his  death,  and  his  wife's  prop¬ 
erty  will  continue  to  be  her  property  (c). 

Conversely,  if  the  parties  are  married  without  making  any 
marriage  contract  and  are  domiciled  in  a  country  by  the  law 

(a)  See  also  chapter  .22,  §  2(4). 

(h)  *‘By  the  matrimonial  domicile  is  to  be  understood  that  of  the 
husband  at  the  date  of  the  marriage,  with  a  possible  exception  in 
favour  of  any  other  w'hich  may  be  acquired  immediately  after  the 
marriage,  in  pursuance  of  an  agreement  to  that  effect  made  before  it." 
Westlake,  Private  International  Law,  §  36.  The  exception  is  doubted 
by  Cheshire,  Private  International  Law  (2nd  ed.  1938)  492,  493. 

(c)  C/.  Beaudoin  v.  Trudel,  [1937]  O.R,  1,  [1937]  1  D.L.R.  216, 
in  which  the  distinction  was  properly  drawn  between  community  of 
property  and  right  of  succession. 
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of  which  the  spouses  remain  separate  as  to  property  in  the  ab¬ 
sence  of  an  express  marriage  contract  (as  in  England  or  in  the 
provinces  of  Canada  other  than  Quebe*) .  it  would  seem  to  be 
plain,  on  principle,  that  the  fact  that  the  parties  subsequently 
become  domiciled  in  another  country  cannot  have  the  effect  of 
creating  community  of  property  between  them,  so  as  to  deprive 
cither  party  of  his  or  her  proprietary  or  contractual  rights 
existing  immediately  before  the  change  of  domicile  (d) . 

In  DeNicots  v.  Curlier  (e),  the  question  was  whether  the  com¬ 
munity  of  property  between  spouses  resulting  from  their  being 
domiciled  in  France  at  the  time  of  their  marriage,  was  affected 
by  their  subsequent  acquisition  of  a  domicile  of  choice  in  Eng¬ 
land.  On  the  basis  of  the  Ftbnch  law  as  proved  to  the  English 
court  the  House  of  Lords  held  that  the  parties  had  made  an  im¬ 
plied  contract  creating  community  of  property,  and  it  followed 
that  the  property  rights  conferred  by  the  contract  were  not  af¬ 
fected  by  the  subsequent  change  of  domicile.  It  was  argued  that 
this  decision  was  inconsistent  with  the  earlier  case  of  Laahley 
V.  Hog  if),  in  which  the  facts  were  that  two  persons  who  were 
domiciled  and  married  in  England  subsequently  acquired  a 
domicile  of  choice  in  Scotland,  and  remained  domiciled  there 
until  the  husband’s  death,  and  it  was  held  that  the  Scottish  doc¬ 
trine  of  communio  bonoram  was  applicable.  It  was  pointed  out 
in  DeNicots  v.  Curlier,  however,  that  the  so-called  communio 
bonorum  of  Scottish  law  was  not  a  true  community  of  property, 
and  that  a  wife  acquired  thereunder  not  a  proprietary  interest, 
but  only  a  hope  of  a  certain  mode  of  distribution  of  her  hus¬ 
band’s  property  on  his  death  (g).  The  matter  being  charac¬ 
terized  as  a  matter  of  the  law  of  succession  to  movables,  it  fol¬ 
lowed  that  the  wife’s  rights  were  governed  by  the  law  of  the 
domicile  of  her  husband  at  the  time  of  his  death  (h).  In  each 

(d)  Cf.  DeNicoU  v.  Cwrlier^  [1900]  A.C.  21  at  p,  33,  Ijord  Mac- 
nagliten,  in  accord  with  the  Boyer  case  cited  by  him  at  p.  32,  decided 
in  the  same  way  by  the  Cour  de  Cassation  in  Prance  in  1854, 

(e)  [1900]  A.C.  21.  The  case  related  to  movables,  but  in  In  re 
DeNieols,  DeNicots  v.  Cmlier,  [1900]  2  Ch.  410,  the  same  principle  was 
applied  to  immovables.  See  further  discussion  in  chapter  22,  §  2(4), 

(if)  (1804),  4  Paton  681. 

(p)  In  Scottish  law  a  widow  is  entitled  to  one-third  of  the  mov¬ 
able  estate  of  her  husband  (jms  relictae)  and  to  a  life  rent  of  one-third 
of  his  immovable  estate  (teree),  subject  to  modifications  which  are 
explained  by  1.  C.  G.  (1942),  24  Jo.  Comp.  Leg.  and  Int.  Law  (8rd 
senes)  68. 

(hi)  So,  in  effect,  Westlake,  Private  International  Law,  §  86a;  ef, 
Foote,  Private  International  Law  (6th  ed.  1986)  866.  On  the  other 
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case  the  court  characterized  the  provisions  of  the  relevant  law, 
and  in  accordance  with  its  characterization  applied,  in  the  older 
case  the  lex  domtcilii  of  <he  testator  at  the  time  of  his  death,  and 
in  the  latter  case  the  lex  domicilii  of  the  husband  at  the  time  of 
the  marriage. 

The  first  example  which  Bartin  (i)  uses  in  his  statement  of 
the  problem  of  characterization  is  the  case  of  spouses  who  have 
their  matrimonial  domicile  in  Malta  at  the  time  of  their  mar¬ 
riage  there  without  any  marriage  contract,  and  consequently  by 
the  law  of  Malta  are  subject  to  the  system  of  community  of  pro¬ 
perty,  and  who  subsequently  become  domiciled  in  France,  where 
the  husband  acquires  land  and  predeceases  his  wife.  What  arc 
the  widow's  rights  as  regards  the  land?  The  answer  would,  on 
principle,  seem  to  be  obvious,  namely,  that  if  the  community 
of  property  implied  by  the  law  of  Malta  includes  land  situated 
in  other  countries  the  community  of  property  ought  to  be  recog¬ 
nized  in  France  as  regards  lands  situated  in  France  (j).  It 
would  follow  that  when  the  husband  dies,  his  widow  should  be 
entitled  in  France  to  her  own  half  share  in  the  land,  in  addi¬ 
tion  to  any  interest  that  she  might  be  entitled  to  in  her  hus¬ 
band’s  half  share  in  the  land  under  the  French  law  of  succes¬ 
sion.  It  is  difficult  to  see  how  any  conflict  of  characterization 
arises.  If  French  law,  on  the  ground  of  local  public  policy  or 
otherwise,  refuses  to  recognize  the  validity  of  the  community  of 
property  created  by  the  law  of  Malta  so  far  as  land  situated  in 
France  is  concerned,  the  widow  will  in  France  not  be  entitled  to 
any  share  in  the  land  by  virtue  of  the  community  of  property, 
and  will  get  only  whatever  share  in  the  land  the  French  law  of 
succession  gives  her.  This  result  is  not,  however,  the  con¬ 
sequence  of  any  conflict  of  characterization,  but  is  a  conse¬ 
quence  of  the  fact  that  in  the  lifetime  of  the  husband  the  French 


hand,  Dicey,  Conflict  of  Laws,  notes  to  his  rule  186,  and  Cheshire, 
Private  International  Law  (1938)  496,  state  a  different  view  as  to  the 
distinction  between  DeNicols  v.  Curlier  and  Lashley  v.  Hog;  and  Baty, 
Polarized  Law  ^914)  101,  in  the  course  of  an  interesting  discussion 
(98  ff.)  of  “conflicts  of  categories’^  characterizes  Westlake^s  reasoning 
as  “rather  thin^';  but  it  is  submitted  that  Westlake^s  view  is  right, 

{i)  Principes  de  Droit  International  Priv4,  voL  1  (1930)  221.  Bar- 
tin's  second  example  has  been  already  discussed  in  §  3  of  the  present 
chapter,  supra.  As  to  the  first  example,  cf.  Neuner,  Der  Sinn  der 
Internationalprivatrechtlichen  Norm  (1932)  60  ff. 

{j)  Cf.  In  re  DeNicols,  [1900]  2  Ch.  410,  already  cited,  in  which 
community  of  property  created  under  the  law  of  France  was  recog¬ 
nized  in  England  as  being  operative  with  regard  to  land  situated  in 
England. 
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law  refuses  to  recognize  that  she  has  a  proprietary  interest  in 
the  land  acquired  by  her  husband,  and  in  that  event  it  goes 
without  saying  that  on  her  husband's  death  she  takes  only  what 
the  French  law  of  succession  gives  her. 

The  question  whether  a  rule  of  law  that  a  will  is  revoked  by 
the  subsequent  marriage  of  the  testator  (k)  is  a  matter  of  testa¬ 
mentary  law  or  a  matter  of  matrimonial  law  has  given  rise  to 
some  difference  of  opinion.  With  regard  to  a  will  of  movables, 
the  case  of  In  re  Martin  (1)  was  complicated  by  the  fact  that  the 
English  judges  differed  inter  se  as  to  the  domicile  of  the  de 
cujus  at  the  time  of  her  marriage  and  as  to  the  materiality  of 
her  domicile  at  that  time,  as  distinguished  from  her  domicile  at 
the  time  of  her  death.  There  was  also  not  only  a  difference  be¬ 
tween  the  law  of  England  and  the  law  of  France  as  to  the  effect 
of  the  marriage  of  a  testator  (an  earlier  will  being  revoked  by 
English  law,  but  not  by  French  law),  but  the  F^rench  view  of 
domicile  and  the  English  view  of  domicile  might  lead  to  different 
opinions  as  to  what  was  the  domicile  of  the  de  cujus  at  the  time 
of  her  marriage  and  at  the  time  of  her  death,  respectively  ( rn) . 
The  three  judges  of  the  Court  of  Appeal  characterized  the  Ftng- 
lish  rule  of  law  relating  to  the  revocation  of  a  will  by  the  sub¬ 
sequent  marriage  of  the  testator  as  a  matter  of  matrimonial 
law,  governed  by  the  law  of  the  domicile  at  the  time  of  the 
.  marriage  and  not  by  the  law  of  the  domicile  at  the  time  of 
death;  Vaughan  Williams  and  Rigby  L.JJ.  held  that  the 
domicile  of  the  husband,  and  therefore  the  domicile  of  the 
testatrix,  was  in  England  at  the  time  of  the  marriage,  so  that 
the  will  was  revoked,  in  accordance  with  English  law;  but 
Lindley  M.R.,  while  agreeing  that  the  material  time  was  the 
time  of  the  marriage,  held  that  at  that  time  the  husband  was 
domiciled  in  France,  and  therefore,  in  accordance  with  French 
law,  the  will  was  not  revoked  by  the  marriage,  thus  reaching 


{k)  Expressed  in  the  (English)  Wills  Act,  1837,  s.  18,  us  modified 
by  the  Law  of  Property  Act,  1925,  s.  177;  cf.  R.S.O.  1937,  c.  104,  s.  20; 
and  s.  14  of  the  uniform  Wills  Act  prepared  in  1929  by  the  Conference 
of  Commissioners  on  Uniformity  of  Legislation  in  Canada. 

(0  In  re  Martin,  Loustalan  v.  Loustalan,  [19001  P.  211,  EabeL 
Conflict  of  Laws,  vol.  1  (1945)  375,  considers  that  the  reasoning 
unsound,  and  the  decision  ought  to  be  overruled”,  citing  my  article 
(1937),  15  Can.  Bar  Rev.  227-230,  reproduced  here. 


(m)  This  difference  of  views  as  to  domicile  is  a  conflict  of  char¬ 
acterization  of  nominally  the  same  connecting  factor,  and  gives  rise 
to  problems  belonging  to  the  second  stage  of  the  court's  enquiry,  the 
5  §  2  ^  of  the  Proper  Law,  discussed  under  that  heading  in  chapter 
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the  same  result  as  the  trial  judge,  Jeune  P.,  who  had  held  that 
the  rule  was  a  matter  of  testamentary  law,  governed  by  the 
law  of  the  domicile  of  the  testatrix  at  the  time  of  her  death, 
namely,  French  law* 

On  the  other  hand  the  Conflict  of  Laws  Restatement  of  the 
American  Law  Institute,  §  307.  says:  ''Whether  an  act  claimed 
to  be  a  revocation  of  a  will  of  movables  is  effective  to  revoke  it 
as  a  will  of  movables  is  determined  by  the  law  of  the  state  in 
which  the  deceased  was  domiciled  at  the  time  of  his  death."' 
And  illustration  2  is  as  follows:  "A,  domiciled  in  State  Xt 
executes  a  will  and  marries.  A  dies  domiciled  in  State  Y.  By 
the  law  of  Y,  a  marriage  revokes  a  previously  executed  will;  by 
the  law  of  X  it  does  not.  A  dies  intestate."  The  Restatement, 
§  250,  says:  "The  effectiveness  of  an  intended  revocation  of  a 
will  of  an  interest  in  land  is  determined  by  the  law  of  the 
state  where  the  land  is."  The  comment  is  as  follows:  "Whether 
a  will  of  an  interest  in  land  has  been  revoked,  as  for  instance, 
by  marriage  or  by  the  birth  of  a  child,  is  determined  by  the  law 
of  the  state  where  the  land  is.*"  The  two  sections  of  the  Restate¬ 
ment  arc  consistent  with  each  other  in  that  they  are  both  based 
on  the  implied  characterization  of  a  rule  with  regard  to  the 
revocation  of  a  will  by  subsequent  marriage  as  being  a  matter 
of  testamentary  law,  not  matrimonial  law  (n). 

Whether  the  English  doctrine  of  In  re  Martin  (o) ,  relating  to 
a  will  of  movables,  would  be  applied  by  English  courts  to  a 
will  of  land  is  not  so  clear.  Dicey  (p)  expresses  a  cautious 
opinion  that  the  applicability  to  a  will  of  English  land  of  the 
rule  that  marriage  is  a  revocation  thereof  "may  well  depend 
upon  the  tex  situs'*  (q),  but  "the  matter  is  (sernbte)  governed 


(n)  Cf.  Goodrich,  Conflict  of  Laws  (2nd  ed.  1938)  438  (land),  450 
(movables) ;  2  Beale,  Conflict  of  Laws  (1935)  972,  1037.  As  to  mov¬ 
ables,  the  case  of  In  re  CohwrrCs  W^l  (1894),  30  N.Y.  Supp.  ^3,  9 
Misc.  Rep.  437,  is  cited  by  Goodrich  and  Beale,  and  by  Lorenzen,  Cases 
on  the  Conflict  of  Laws  (5th  ed.  1946)  804,  note  21.  Lorenzen,  citing 
In  re  Kifinberley*s  Estate  (1913),  32  S.D.  1,  141  N.W.  1081,  and  the 
Restatement,  §  250,  adds :  “The  situs  governs,  of  course,  as  to  realty  . 
As  to  a  will  of  land,  Beale  cites  the  same  case  sii^h  nom.  Cornell  v. 
Bivrr. 

(o)  [1900]  P.  211;  followed  in  Scotland,  Westerman  v.  Schwab 
(1905)  8  Sess.  Cas.  5th  series,  132,  13  Sc.  L.T.  594,  43  Sc.  L.R.  161, 
and  in  Ontario,  Seifert  v.  Seifert  (1914),  32  O.L.R.  433,  23  D.L.R.  440. 

(p)  Conflict  of  Laws  (5th  ed.  1932),  notes  to  his  rule  150.  His 
discussion  of  the  doctrine  as  to  movables  is  to  be  found  in  the  notes 
to  his  rule  197.  As  to  movables,  of.  Cheshire,  Private  International 
Law  (2nd  ed.  1938)  33,  623  ff. 

(g)  Citing  In  re  Caithness  (1891),  7  T.L.R.  354. 
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by  the  law  to  which  husband  and  wife  become  subject  at  the 
time  of  the  marriage,”  that  is,  the  law  of  the  matrimonial  domi¬ 
cile  (r).  In  Re  Howard  (s)  Orde  J.  said  that  a  will  made  by  an 
unmarried  Englishwoman  "may  perhaps  not  be  rendered  in¬ 
valid,”  even  as  to  her  English  land,  by  her  subsequent  marriage 
to  a  domiciled  Scotsman,  because  in  Scotland  marriage  does  not 
invalidate  a  will.  He  cited  the  Scottish  case  of  Westerman  v. 
Schwab  (t),  and  remarked  that  the  case  relates  to  movables, 
but  that  it  is  difficult  to  see  why  the  principle  should  not  be 
equally  applicable  to  English  land,  especially  if  the  opinion  ex¬ 
pressed  by  Lindley  M.R.  in  In  re  Martin  (u)  that  s.  18  of  the 
Wills  Act,  1837,  does  not  apply  to  the  wills  of  foreigners  who 
die  domiciled  abroad,  is  sound. 

It  would  not  be  difficult  to  imagine  situations  in  which  the 
divergence  between  th?  two  modes  of  characterizing  the  rule 
(that  is,  as  a  rule  of  matrimonial  law  and  as  a  rule  of  testa¬ 
mentary  law  respectively)  would  lead  to  irreconcilable  conflict, 
as,  for  example,  if  a  testator  changed  his  domicile  between  his 
marriage  and  his  death  from  England  to  France,  and  left  mov¬ 
able  and  immovables  in  England  and  in  New  York.  A  will 
made  before  his  marriage  would  be  revoked  as  to  the  English 
movables,  but  not  as  to  the  New  York  movables.  As  to  the 
English  movables,  the  will  would  be  revoked  on  the  basis  of 
•  either  matrimonial  law  or  testamentary  law.  The  fate  of  the 
New  York  immovables  would  depend  solely  upon  the  New  York 
law  of  succession,  without  regard  to  the  domicile  of  the  testa¬ 
tor  at  the  time  of  his  marriage.  It  is  not  clear,  moreover,  that 
the  purpose  of  the  rule  is  more  eflfectually  accomplished  by  the 
English  theory,  namely,  that,  so  to  speak,  the  testamentary  slate 
is  wiped  clean  as  from  the  time  of  the  marriage,  if  the  proper 
law  applicable  at  that  time  says  so,  than  it  is  by  the  Restate¬ 
ment  theory,  namely,  that  the  pre-nuptial  will  is  to  be  disre¬ 
garded  if  the  proper  law  of  succession  applicaible  at  the  time 
of  the  testator’s  death  says  so.  At  least  one  of  the  exceptions  to 
the  rule  with  regard  to  revocation  of  a  will  by  subsequent  mar- 

(r)  Citing  In  r*e  Martin,  [1900]  P.  211  at  p.  340,  Vaughan  Wil- 
hams  L.J.  ® 

1071®^  <1^23),  64  O.L.R.  109,  at  p.  119,  [1924]  1  D.L.R.  1062,  at  p. 

(t)  See  note  (o),  supra. 

(w)  [1900]  P.  211,  at  p.  233. 
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riage,  as  stated  in  the  Ontario  Wills  Act  (vj,  would  appear  to 
be  based  on  the  theory  that  the  rule  is  a  matter  of  testamentary 
law. 

An  example  of  independent,  though  probably  unconscious,  . 
characterization  in  accordance  with  the  lex  fori  in  the  light  of 
full  information  as  to  the  clfect  of  a  foreign  law  is  afforded  by 
the  Saskatchewan  case  of  In  re  Jutras  Estate  (w),  A  man 
domiciled  in  the  province  of  Saskatchewan  and  a  woman  domi- 
cileed  in  the  province  of  Quebec  were  married  in  Quebec,  and 
thereafter  lived  together  in  Saskatchewan  until  the  husband  died 
there  intestate.  Before  the  marriage  they  entered  into  a  mar¬ 
riage  contract  in  Quebec  notarial  form  providing  that  the  parties 
should  be  separate  as  to  property.  To  this  extent  it  was  clear 
that,  if  the  matrimonial  domicile. had  been  in  Quebec,  the  con¬ 
tract  would  have  been  effective  to  negative  the  community  of 
property  which  would  have  resulted  from  their  marriage  with¬ 
out  an  express  marriage  contract.  The  matrimonial  domicile 
being  in  Saskatchewan,  an  express  contract  for  separation  as 
to  property  was  unnecessary.  The  contract  also  contained  a 
paragraph  by  which  the  parties  made  and  accepted  each  to 
the  other  for  the  benefit  of  the  survivor  of  them,  a  mutual,  equal 
and  reciprocal  donation  of  the  property  movable  and  immov¬ 
able  of  whatsoever  nature  belonging  to  the  first  of  them  to  die 
for  the  benefit  of  the  survivor,  to  deal  with  and  dispose  of  in 
absolute  ownership  after  the  death  of  the  predeceased  consort. 
The  question  which  arose  in  a  Saskatchewan  court  was  whether 
this  paragraph  of  the  contract  was  effective  as  to  property  situ¬ 
ated  in  Saskatchewan,  so  as  to  prevail  against  the  provisions  of 
the  Saskatchewan  Intestate  Succession  Act,  under  the  terms  of 
which  the  widow  would  be  entitled  to  one-third  of  the  property 
and  the  children  to  two-thirds.  The  answer  to  the  main 
question  depended  on  whether  the  paragraph  should  be  char¬ 
acterized  zs  (a)  a  will,  (b)  z  conveyance  or  transfer  inter  vivos, 
to  take  effect  on  death,  or  (c)  a  contract  to  leave  property  by 
will,  by  each  party  in  favour  of  the  other.  If  read  by  the  light 
of  nature  the  paragraph  would  appear  to  be  purely  testamentary 
in  character,  but  in  that  event  the  proper  law  would  be  the  law 
of  Saskatchewan,  the  lex  domicilii  as  to  movables  and  the  lex 
rei  sitae  as  to  land,  If  read  as  construed  by  a  Quebec  advocate 

(t;)  R.S.O.  1937,  c.  164,  s.  20(1),  clause  b;  ‘‘where  the  wife  or  hus¬ 
band  of  the  testator  (sic)  elects  to  take  under  the  will,  by  an  instru¬ 
ment  in  writing*',  etc. 

(w)  [1932]  2  W.W.R.  533, 
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the  paragraph  was  an  irrevocable  donation  or  disposition  in 
favour  of  the  survivor  of  all  the  property  belonging  to  the  other 
consort  at  the  time  of  his  death,  but  in  that  event  the  proper  law 
would  again  be  the  law  of  Saskatchewan  (the  lex  rei  mtuv). 
Without  considering  these  two  possible  ways  of  characterizing 
the  transaction  and  the  difficulties  which  cither  of  them  would 
raise,  the  court  characterized  the  transaction  as  a  contract,  gov¬ 
erned  by  the  law  of  Quebec,  valid  by  that  law  and  therefore 
valid  in  Saskatchewan.  The  court  did  not  say  in  terms  that  the 
particular  paragraph  was  a  contract  for  valuable  consideration 
to  leave  property  by  will,  but  unless  it  is  so  regarded,  it  would 
seem  to  be  difficult  to  support  the  decision. 

§  6.  Administration  and  Successioir  (x). 

The  distinction  between  administration  of  the  estate  of  a  de¬ 
ceased  person,  governed  by  the  domestic  lex_foH_  Cthat,. js,  the 

in  the  local  administration),  and 
succession  to  his  property,  governed  by  the  lex_doniialit  or  the 
lex  tei  sitae,  according  to  the  nature  of  the  subject  matter  (a), 
may  give  rise  to  questions  of  characterization  (b)  in  the  border 
land  where  administration  ends  and  succession  begins  (c),  'The 
application  of  the  lex  fori  to  the  proof  of  creditors’  claims  and 
the  refusal  to  pay  the  surplus  to  the  domiciliary  administrator 
may  come  perilously  close  to  defeating  the  proper  law  gov(?rning 
succession  (d).  It  would  appear  that  statutes  which  enable 
a  court  to  give  to  a  testator's  dependants  a  larger  share  of  his 
estate  than  he  has  given  them  by  his  will  arc  generally  to  be 
construed  as  statutes  relating  to  succession,  analogous  to  limita¬ 
tions  on  a  testator's  disposing  power  ( e) .  Statutory  enactments 
providing  that  life  insurance  money  shall  not  be  available  for  the 
payment  of  creditors'  claims  may  be  characterized  in  various 
ways  in  the  light  of  their  context.  They  may  relate  merely  to 
payment  of  creditors'  claims  in  administration,  or  they  may 

T  statement,  reproduced  from  (1D37),  53 

L.Q.R.^  542,  IS  sufficient  in  this  place,  because  the  distinction  betweem 
®  J  succession  will  be  fully  discussed  in  chapter  22 

and  pther  chapters.  For  the  same  reason  the  somewhat  more  de¬ 
tailed  statement  in  (1937),  15  Can.  Bar  Rev.  231-233,  is  omitted. 

(а)  See  chapters  22  and  32, 

(б)  See  especially  chapter  22. 

(c)  See  chapter  33. 

o”  Griffiths  v.  Catforth  [1922]  2  Ch.  C38,  18 

BTit.  K.C.  560,  in  chapter  35. 

(e)  See  chapter  36. 
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relate  to  succession,  or  as  the  case  may  be,  and  the  selection  of 
the  proper  law  will  depend  upon  the  mode  in  which  they  are 
characterized  (f). 

§  7*  Property,  Contract  and  Conveyance'*' 

With  particular  reference  to  land  it  has  been  customary  in 
the  conflict  of  laws  to  draw  the  distinction  between  the  con¬ 
veyance  or  transfer  of  the  property  in  land  or  some  interest  in 
land,  governed  by  the  lex  ret  sitae,  and  contractual  or  equitable 
rights  with  respect  to  land,  which  may  be  governed  by  some 
other  law*  The  substance  of  the  distinction  tends  to  be  reduced 
to  a  shadow,  however,  when  the  concept  of  interest  in  land 
within  the  rule  that  the  creation  and  transfer  of  an  interest  in 
land  is  governed  by  the  lex  rei  sitae  is  extended  so  as  to  include 
equitable  interests  and  other  interests  outside  of  the  scope  of 
the  property  in  land  in  the  strict  common  law  sense.  From 
another  point  of  view  the  reality  of  the  distinction  tends  to  be¬ 
come  doubtful  in  the  light  of  the  theory  that  the  property  in 
land,  either  in  the  legal  sense  or  in  the  equitable  sense,  is  merely 
a  bundle  of  rights,  privileges,  powers  and  immunities  which  a 
person  has  with  respect  to  land,  and  that  these  terms  are  merely 
descriptive  of  the  beneficial  aspects  of  various  legal  relations 
existing  between  him  and  other  persons,  and  consequently  there 
is  no  logical  line  of  demarcation  between  a  personal  right  with 
respect  to  a  thing  {jus  ad  tew)  and  a  real  or  proprietary  right 
(jus  in  re,  jus  in  rem)  (g). 

Similar  observations  may  be  appropriate  to  some  extent  to 
movables  (h)  and  to  intangibles  (i). 

The  net  result  would  seem  to  be  that  in  the  conflict  of  laws 
the  selection  of  the  proper  law  has  traditionally  been  made  on 
the  basis  of  a  distinction  that  has  no  substantial  or  real  existence. 
The  truth  may  be,  however*  that  there  are  sound  reasons  for 
applying  the  lex  rei  sitae  to  some  legal  relations  with  respect  to 
things  and  some  other  law  to  other  legal  relations  with  respect 


(/)  See  chapter  35. 

♦This  section  reproduces  in  an  abbreviated  and  substantially  re¬ 
written  form  the  sections  bearing  the  same  title,  published  (1937), 
63  Law  Quarterly  Review  543-544,  and  15  Canadian  Bar  Review  240. 

(g)  As  to  the  whole  of  the  foregoing  paragraph,  see  chapter  30, 
§§  2  and  3. 

(h)  See  chapter  19. 

(i)  See  chapter  20. 
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to  things,  and  that  the  alleged  distinction  between  proprietary 
interests  and  personal  rights  is  a  traditional  mode  of  expression 
that  seems  to  support  conflict  rules  which  are  in  fact  based  on 
social  convenience  or  practical  expediency.  In  case  of  conflict 
between  the  lex  rei  sitae  and  some  other  law,  the  latter  must, 
however,  yield  to  the  former. 

If  it  is  assumed,  in  accordance  with  the  traditional  language 
of  the  conflict  of  laws  that  there  is  some  substance  or  reality 
in  the  distinction  between  proprietary  interests  and  personal 
rights,  the  problem  of  characterization  in  connection  with  pro¬ 
prietary  interests  presents  some  special  features.  We  have  seen 
that,  as  a  general  rule,  the  legal  question  arising  from  a  factual 
situation  should  be  characterized  by  a  court  in  accordance  with 
the  lex  fori,  including  the  characterization  of  any  provision  of 
a  foreign  law,  in  its  context  in  the  foreign  law,  if  that  law  may 
be  the  proper  law  under  the  conflict  rules  of  the  forum  ( j).  On 
the  other  hand,  if  a  person  claims  to  be  entitled  to  a  proprietary 
interest  in  a  thing,  it  would  seem  to  follow  from  the  rule  that 
questions  of  proprietary  interests  in  things  are  governed  by 
the  lex  rei  sitae  that  the  question  before  the  court  must  be 
(^aracterized  in  accordance  with  that  law,  including  the  pre¬ 
liminary  or^  incidental  question  whether  the  thing  in  which 
the  interest  is  claimed  is  land  or  some  other  thing. 

Cases  relating  to  land  afford  the  clearest  examples  (k)  and 
those  relating  to  intangibles  (1)  the  most  doubtful  examples,  of 
the  applicability  of  the  lex  rei  sitae.  Cases  relating  to  movables 
occupy  an  intermediate  position,  because  while  the  situs  of  a 
chattel  at  a  given  time  is  a  pure  question  of  fact,  the  situs  may 
be  changed  from  time  to  time  (m ) , 

So_  far  as  the  view  stated  above  is  right,  namely,  that  a 
question  relating  to  proprietary  interests  in  things  should  be 
characterized  in  accordance  with  the  lex  tei  sitete,  certain  impor¬ 
tant  consequences  logically  follow,  chiefly  in  connection  with 
the  application  of  the  proper  law,  so  that,  for  example,  the  title 
to  a  thing  situated  in  a  foreign  country  must  be  decided  as  it 
would  be  decided  by  a  court  of  the  situs  (n). 


(j)  See  §§  1  ff.  of  the  present  chapter,  supra, 

(k)  See  chapters  22  and  30, 

(l)  See  chapter  20. 

(m)  See  chapter  19. 

(n)  See  chapter  22,  §  2(8). 
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§  8.  Status^  Capacity  and  Incidents  of  Status* 

Some  confusion  has  been  caused  in  the  conflict  of  laws  iby 
the  failure  to  distinguish  between  status  and  the  incidents  of 
status  and  between  status  and  capacity  (a)\  and  it  would  seem 
that  this  confusion  may,  at  least  to  some  extent,  be  avoided  by 
an  exact  characterization  of  the  question  or  questions  in  issue 
in  any  particular  situation. 

It  being  assumed  that  by  English  conflict  of  laws  status  is, 
as  a  general  rule,  governed  by  the  Ux  domicilii,  the  existence 
of  the  status  which  a  person  has  by  that  law  should  be  recogniz¬ 
ed  everywhere,  even  in  a  country  in  which  there  is  no  similar 
status  recognized  by  the  domestic  law.  It  does  not  follow, 
however,  that  all  or  any  of  the  incidents  which  attach  to  a 
particular  status  in  the  country  of  the  domicile  will  be  recog¬ 
nized  elsewhere,  or  that  the  lex  domicilii  which  creates  the  status 
is  also  the  governing  law  as  to  the  capacity  of  a  person  who 
has  that  status  (b). 

For  example,  the  question  whether  a  person  is  a  minor  or  is 
of  age  resolves  itself  into  the  question  whether  he  has  reached 
the  age  of  majority  under  the  law  of  his  domicile  (that  is,  his 
domicile  of  origin,  or,  if  the  domicile  of  his  father,  or  in  the 
case  of  an  illegitimate  child,  his  mother,  has  changed  during 
his  minority,  then  the  latest  domicile  imposed  upon  him  during 
minority) .  If  by  that  law  he  is  of  age,  he  should  not  be  con¬ 
sidered  a  minor  elsewhere,  even  if  he  acquires  a  domicile  of 
choice  in  a  country  by  the  law  of  which  the  age  of  majority 
is  fixed  at  an  age  which  he  has  not  reached.  Conversely  if  he 
is  still  a  minor  by  the  law  of  his  own  domicile,  he  should  be  re¬ 
garded  as  a  minor  elsewhere.  But  it  does  not  follow  that  in  a 
country  other  than  that  of  his  domicile  a  minor  would  be  sub¬ 
ject  to  the  pattia  potestas  as  defined  by  the  lex  domicilii  or 
that  a  guardian  appointed  in  the  country  of  the  domicile  could 
exercise  elsewhere  the  powers  conferred  by  the  lex  domicilii 


(а)  See,  especially,  Allen,  Status  and  Capacity  (1930),  46  L.Q. 
Rev:  277  at  pp.  293  ff.;  c/.  2  Beale,  Conflict  of  Laws  (1935)  649  ff-  660; 
Robertson,  Characterization  in  the  Conflict  of  Laws  (1940)  145;  Tain- 
tor,  Legitimation,  Legitimacy  and  Recognition  in  the  Conflict  of  Laws 
(1940)  18  Can.  Bar  Rev.  589,  at  pp.  591-592,  691-692;  and  chapter  39, 
mfra. 

(б)  The  distinction  between  reco^izing  the  existence  of  a  statae 

created  by  the  domicilii  and  giving^  results  that 

status  in  accordance  with  the  lex  domicilii  is  recognized  in  Dicey  s 
rule  138,  whereas  there  is  some  confusion  between  status  and  capacity 
in  the  notes  to  his  rule  136;  cf,  Allen,  46  L.Q.  Rev.  277,  at  297,  306. 
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(c).  Similarly,  the  recognition  of  the  status  of  a  minor  under 
the  law  of  his  foreign  domicile  does  not  involve  the  consequence 
that  effect  should  be  given  to  his  capacity  or  incapacity  else¬ 
where.  At  least  if  he  buys  goods  or  makes  a  commercial  con¬ 
tract  in  England  or  in  any  of  the  common  law  provinces  of 
Canada  (d)  his  capacity  to  contract,  or  his  obligation  in  quasi - 
contract  to  pay  the  value  of  goods  supplied,  or  as  the  case  may 
be,  will  probably  be  governed,  not  by  the  law  of  his  domicile, 
but  by  the  law  of  the  place  of  contracting  or  by  the  proper  law 
of  the  contract  (e). 

Again,  when  legitimation  by  subsequent  marriage  was  not 
recognized  by  the  domestic  law  of  England  (or  Ontario) ,  a  per¬ 
son  who  was  legitimated  by  the  subsequent  marriage  of  his 
parents  in  accordance  with  the  lex  domicthi  of  his  father  was 
legitimate  in  England  or  Ontario,  as  the  case  niight  be,  and 
nevertheless  this  person  was  incapable  of  inheriting  English 
(or  Ontario)  realty,  not  of  course  because  he  was  illegitimate, 
for  his  status  as  a  legitimate  person  was  recognized,  but  because 
the  English  (and  Ontario)  law  of  succession  to  realty  on  intes¬ 
tacy  required  that  the  heir  should  have  been  born  in  lawful 
wedlock  (f)^  In  other  words,  legitimacy  is  a  matter  of  status, 
governed  by  the  lex  domicthi,  and  capacity  to  inherit  realty 
is  a  matter  of  succession  to  land,  governed  by  the  lex  ret  sitac\ 
The  provision  of  the  Legitimacy  Act,  1926,  by  which  the  prin¬ 
ciple  of  legitimation  by  subsequent  marriage  was  adopted  in 
the  domestic  law  of  England,  does  not  of  course  affect  the  valid¬ 
ity  of  the  distinction  between  status  and  capacity  to  inherit 
realty  (g),  but  it  would  appear  that  the  incapacity  of  a  legiti¬ 
mated  person  to  inherit  has  been  practically  abrogated  in  domes- 


(c)  Cf.  Woodworth  r*  Spring  (1862),  4  Allen  (Mass.)  321, 
id)  Secus,  apparently,  in  Quebec,  where  status  and  capacity  alike 
are  governed  by  the  lex  domicilii:  C.C.  article  6;  Johnson,  Conflict  of 
Laws,  voL  1  (1933)  180  ff.  No  distinction  is  made  between  commer¬ 
cial  and  other  contracts:  Jones  v.  Dickinson  (1895),  Q.E.  7  S.C.  313, 
cited  by  Johnson,  op,  cit,  vol.  3  (1937)  408.  As  to  status  and  capacity 
in  Quebec  conflict  of  laws,  see  also  Lister  v.  McNulty,  note  (p),  infra, 

(e)  As  to  capacity  to  make  a  commercial  contract,  see  chapter 
14,  §  9. 

if)  Birtwhistle  v.  Vardill  (1840),  7  CL  F.  895,  5  R.C.  748.  There 
was  no  similar  incapacity  to  take  realty  under  a  devise  to  a  child  (In 
re  Grey* 8  Trusts  [1892]  3  Ch.  88),  or  to  take  a  leasehold  or  other 
personal  interest  in  land,  either  on  intestacy  or  under  a  bequest  (Jn 
re  Goodman*s  Trusts  (1881),  17  Ch.  B.  266;  In  re  Andros  (1883),  24 
Ch.  D.  637). 

(a)  As  to  which,  see  also  chapter  22,  §  2(4). 
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tic  English  law  by  the  Law  of  Property  Act,  1925  (h).  Al¬ 
ready,  before  the  domestic  law  of  England  was  changed  by  the 
Legitimacy  Act,  1926,  legitimation  by  subsequent  marriage  had 
been  by  provincial  statutes  adopted  in  the  common  law  prov¬ 
inces  of  Canada,  in  conformity  with  the  already  existing  law  of 
Quebec.  Long  before  that  time  legitimation  of  a  child  by  the 
subsequent  marriage  of  his  parents  under  the  domiciliary  law  of 
his  father  had  been  recognized  by  the  conflict  rule  of  the  laws  of 
England  and  of  all  the  provinces  of  Canada.  The  English  law 
and  the  Ontario  law  with  respect  to  legitimation  by  subsequent 
marriage  are  further  discussed  in  a  later  chapter  ( iJ , 

The  cases  of  the  minor  and  of  the  legitimated  child  above 
stated  are  examples  of  the  principle  that  a  question  of  status 
and  a  question  of  capacity  are  distinct  questions.  Capacity  in 
the  abstract  has,  so  to  speak,  no  existence,  and  capacity  cannot 
be  characterized  without  regard  to  the  transaction  of  which 
it  is  a  part.  We  must  speak  rather  of  capacity  to  marry  (char¬ 
acterized  as  a  matter  of  intrinsic  validity  of  marriage) ,  of  capa¬ 
city  to  succeed  to  property  (characterized  as  a  matter  of  suc¬ 
cession),  capacity  to  make  an  ordinary  commercial  contract 
(characterized  as  a  matter  of  intrinsic  validity  of  contract) , 
capacity  to  make  a  marriage  contract  or  settlement  (character¬ 
ized  as  a  matter  of  intrinsic  validity  either  of  contract  or  of 
conveyance),  and  so  on  (j). 

Again,  in  further  illustration  of  the  distinction  between  status 
and  the  incidents  or  consequences  of  status,  it  would  seem 
that  persons  domiciled  in  a  country  in  which  polygamy  is  recog¬ 
nised  by  law  may  in  that  country  enter  into  a  valid  polygamous 
or  potentially  polygamous  relation  and  acquire  the  valid  status 
of  parties  to  that  relation,  and  that  the  existence  of  that  rela¬ 
tion  and  of  that  status  should  be  recognized  in  another  country 
by  the  domestic  law  of  which  polygamy  is  not  recognized.  It 
does  not  follow,  however,  that  in  the  latter  country  the  relation 
is  to  be  regarded  as  identical  with  ^'marriage”  or  that  effect 
will  be  given  there  to  all  the  incidents  or  consequences  which 
attach  to  the  relation  and  status  in  the  country  of  domicile, 
although  there  would  seem  to  be  no  good  reason  why  the  status 


(h)  Cf-  note  (1927),  43  L.Q.  Rev.  22;  Cheshire,  Private  Interna¬ 
tional  Law  (2nd  ed.  1938)  393-394. 

{i)  See  chapter  39,  including  a  discussion  of  adoption  of  children, 
and  legitimation  of  an  illegitimate  child  by  adoption,  and  of  the  dis¬ 
tinction  between  status  and  the  consequences  or  incidents  of  status. 
ij)  See  chapter  31,  §  2,  for  further  discussion  and  cross-references. 

6— C.L. 
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of  a  child  of  a  polygamous  union  and  his  right  of  succession  to 
movables  under  the  law  of  his  parents’  domicile  should  not  be 
recognized  in  a  country  other  than  that  of  the  domicile  (k). 

Characterization  of  a  question  on  .the  basis  of  the  distinction 
between  status  on  the  one  hand  and  capacity  or  incident  of 
status  on  the  other  hand  may  be  helpful  in  the  solution  of  a 
problem  of  the  conflict  of  laws  as  regards  the  scope  of  the 
reference  to  a  foreign  law  by  a  conflict  rule  of  the  law  of  the 
forum.  For  example,  if  the  question  is  whether  a  given  person 
is  a  legitimate  son,  the  court  should  decide  the  question  as  it 
would  be  decided  by  a  court  of  the  foreign  domicile,  that  is,  in 
accordance  with  the  conflict  rules  of  the  law  of  the  domicile 
(I),  whereas  if  the  question  is  whether  a  person  who  is  legiti¬ 
mate  under  the  law  of  the  foreign  domicile  is  entitled  to  claim 
any  rights,  privileges,  powers  and  immunities  by  virtue  of  his 
status,  the  court  will  decide  the  question  in  accordance  with 
the  conflict  rules  of  law  of  the  forum  and  the  policy  of  the  law 
of  the  forum  without  necessarily  deciding  the  question  as  it 
would  be  decided  by  a  court  of  the  domicile. 

If  the  sole  question  before  the  court  is  one  of  succession  to 
movables,  that  question  should,  as  a  general  rule,  be  decided 
in  accordance  with  the  domestic  lex  domicilii  designated  by  the 
conflict  rule  of  the  forum,  without  regard  to  the  corresponding 
conflict  rule  of  the  law  of  the  domicile  (m).  The  same  case 
may,  however,  involve  both  a  question  of  succession  to  mov¬ 
ables  and  a  question  of  status,  and  these  questions  must  be 
separately  considered.  For  example,  the  court  must  decide 
by  its  own  conflict  rules  what  classes  of  persons  are  entitled  to 
succeed  to  the  property.  If  by  those  rules  the  children  of  the 
de  cujus  are  entitled  to  take  in  equal  shares,  it  is  immaterial 
that  the  conflict  rules  of  the  domicile  define  the  beneficiaries  in 
some  different  way.  Next  arises  the  question  who  are  the  chil¬ 
dren  of  the  de  cujus,  and  this  may  be  a  pure  question  of  statu, s. 
If,  for  example, _  a  person  claims  to  be  one  of  the  children  by 
virtue  of  his  legitimation  under  the  lex  domicilii  of  his  father, 
the  question  of  his  legitimacy  is  a  question  of  status,  to  be 


now]  iw®  JS;  c/.  Johnson,  Conflict  of  Laws,  vol.  1 

/aw^of  Quebec^  discussion  with  special  reference  to  the 

(0  See  chapter  7,  §  7(2)  (3). 

(w)  See  chapter  7,  §§  6(4)  (6),  and  chapters  8  and  9. 
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decided  by  the  forum  as  it  would  be  decided  by  a  court  of 
the  domicile  (n), 

Lucas  V.  Coupal  (o),  was  an  action  brought  in  Ontario  by 
four  infants  (minors) ,  all  domiciled  in  Quetbec,  suing  by  their 
mother,  also  domiciled  in  Quebec,  as  their  next  friend,  to  re¬ 
cover  damages  resulting  from  an  accident  which  occurred  in 
Quebec.  The  mother  also  sued  on  her  own  behalf  and  as  re¬ 
gards  her  personal  claim  obtained  judgment.  The  claim  of  the 
infant  plaintiffs  involved,  however,  the  distinction  between 
status  and  procedure,  and  as  regards  them  the  action  was  dismis¬ 
sed.  An  infant  under  the  law  of  Ontario  may  bring  an  action  in 
his  own  name,  and  if  he  succeeds  the  judgment  is  in  his  favour 
and  its  fruits  are  his.  In  order  to  protect  the  defendant  in  the 
matter  of  costs  the  infant  must  have  associated  with  him  an 
adult  as  his  next  friend,  but  the  next  friend  is  not  a  party  to 
'the  action.  His  intervention  is  a  mere  matter  of  procedure,  and 
no  interest  in  the  infant's  cause  of  action  or  in  the  fruits  of  the 
action  is  at  any  time  vested  in  him.  On  the  other  hand  a  minor 
under  the  law  of  Quebec  is  not  entitled  to  sue  in  his  own  name. 
An  action  must  be  brought  in  the  name  of  a  tutor  duly  appoint¬ 
ed,  the  minor  is  not  a  party,  and  the  fruits  of  the  action  are 
payable  to  the  tutor  who  holds  them  in  his  own  name  until  the 
minor  attains  majority.  In  the  present  case  it  followed  that 
there  was  no  cause  of  action  vested  in  the  infant  plaintiffs. 
They  lacked  the  status  entitling  them  to  bring  an  action,  and 
therefore  could  not  avail  themselves  of  the  procedural  rules  of 
the  law  of  the  forum  applicable  only  to  infants  who  under  On¬ 
tario  law  might  sue  in  their  own  name. 

The  case  of  Lister  v.  McNulty  (p),  is  of  especial  interest 
because  it  involved  a  discussion  of  article  6  of  the  Civil  Code  of 
Lower  Canada,  which  provides  in  effect  that  the  '^status  and 
capacity"  of  a  person  are  governed  by  the  law  of  his  domicile. 
This  linking  together  of  status  and  capacity  as  being  governed 
by  a  single  law  was  imported  into  Quebec  from  France,  since 
article  3  of  the  French  Civil  Code  also  provides  in  effect  that  the 
status  and  capacity  of  a  person  are  governed  by  a  single  law, 


(n)  See  chapter  7,  §  7(2)  (3). 

(o)  (1930),  66  O.L.R.  141,  [1931]  1  D.L.R.  391,  Orde  J.A.,  after 
trial  without  a  jury. 

(p)  ,[1944]  S.e.R.  317,  [1944]  3  D.L.R.  673,  in  the  Supreme  Court 
of  Canada,  on  appeal  from  the  province  of  Quebec. 
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that  is,  his  national  law  (q).  So  far  as  the  Quebec  system  of 
conflict  of  laws  makes  applicable  the  law  of  the  domicile  to 
capacity  as  well  as  status,  that  system  is  inconsistent  with  the 
main  thesis  of  the  present  §  8  that  questions  of  capacity  must 
be  distinguished  from  questions  of  the  existence  of  a  status  in 
English  and  Ontario  conflict  of  laws.  As  the  action  in  Lister 
V.  McNulty  was  brought  in  Quebec,  and  therefore,  on  appeal 
to  the  Supreme  Court  of  Canada,  Quebec  rules  of  the  conflict 
of  laws  had  to  be  applied,  the  decision  as  to  the  scope  of 
'‘status  and  capacity**  in  Quebec  conflict  of  laws  would  not 
be  applicable  in  toto  to  an  action  in  a  province  or  country  in 
which  English  conflict  rules  prevail,  but  it  is  probable  that  the 
decision  turned  upon  the  scope  of  status  rather  than  that  of 
capacity,  and  therefore  that  the  principle  of  the  decision  would 
apply  to  an  action  in  Ontario  if  comparable  differences  between 
the  domestic  laws  of  Ontario  and  the  country  of  domicile  exist¬ 
ed.  The  action  in  Quebec  was  brought  by  a  man  with  respect 
to  damages  resulting  from  injuries  sustained  by  his  wife  in 
an  accident  which  occurred  in  Quebec.  The  plaintiff  and  his 
wife  were  domiciled  in  Massachusetts,  and  the  majority  of  the 
Supreme  Court  of  Canada  declined  to  allow  the  plaintiff  dam¬ 
ages  for  the  loss  of  his  wife's  services  and  companionship  in 
accordance  with  domestic  Quebec  law  because  his  claim  was  not 
one  conferred  by  domestic  Massachusetts  law.  The  decision  in¬ 
volved  of  course  the  characterization  in  Quebec  of  the  provision 
of  the  relevant  Quebec  conflict  rule,  and  there  is  no  logical  or 
inherent  reason  why  the  Quebec  characterization  of  a  provision 
as  to  “status  and  capacity**  should  be  identical  with  the  Massa¬ 
chusetts  characterization  of  a  similar  provision  of  Massachusetts 
law,  however  desirable  it  may  be  that  words  used  in  the  conflict 
rules  of  different  countries  should  be  characterized  on  some 
common  or  universal  principle  (r).  The  case  did  not  involve 


(q)  In  France  capacity’'  in  article  3  is  construed  as  being  limited 
to  personal^  capacity,  and  as  not  being  applicable  to  a  question  of  a 
power  under  the  law  of  his  domicile.  See  chapter 

now'll  K  damages  in  the  Conflict  of  Laws 

ipre  IV  analyzes  the  judgments  of  the  mem- 

hers  of  the^  Supreme  Court  m  Lister  v.  McNulty,  but  at  p.  846,  notc‘ 
J  oonceptualistic  monsters”  which  are  pure  in^' 
f  b^ause  he  seems  to  think  that  the  characteriza- 

characterizaMon  conflict  rule  must  be  identical  with  the 

^  Massachusetts  conflict  rule,  although 
a  q?est^n^fthP%n^?ii  seems  to  recognize  that  the  question  wfs 
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any  question  as  to  the  measure  of  damages  in  an  action  brought 
in  Quebec  in  respect  of  an  alleged  tort  committed  elsewhere, 
but  one  of  the  dissenting  judges  in  the  Supreme  Court  (Hudson 
J.)  cited  Machado  v.  Fontes  (sj  for  the  proposition  that  dam¬ 
ages  in  tort  are  procedural,  governed  by  the  domestic  rules  of 
the  law  of  the  forum,  without  regard  to  the  law  of  the  place 
of  the  commission  of  the  alleged  tort,  and  that  consequently  in 
an  action  brought  in  Quebec  in  respect  of  an  alleged  tort  com¬ 
mitted  in  Quebec  the  damages  are  governed  by  the  domestic 
law  of  Quebec.  Apart  from  the  question  whether  the  citation 
of  Machado  v.  Fontes  is  relevant  to  the  situation  existing  in 
Lister  v.  McAnalty^  it  is  submitted  in  other  chapters  that 
Machado  v,  hontes  does  not  support  the  proposition  that 
damages  in  tort  are  procedural  ( tJ ,  and  that  the  case,  not¬ 
withstanding  some  adverse  criticism  (uJ ,  is  quite  defensible  (oj. 


(s)  [1897]  2  Q.B.  231. 

(t)  See  chapter  2,  at  p.  19,  supra,  and  chapter  45. 

(u)  See  chapter  45. 

(v)  See  chapter  2,  at  p.  18,  supra,  and  chapter  45. 
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I.  Selection  of  the  proper  law. 

§  1.  The  connecting  factor,  p.  86. 
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Introductory  Note 

In  chapter  3  it  was  suggested  that  the  court’s  enquiry  in  a  con¬ 
flict  of  laws  case  should  be  divided  into  three  stages,  (1)  the 
characterization  of  the  question,  (2)  the  selection  of  the  pro¬ 
per  law  and  (3)  the  application  of  the  proper  law,  and  in 
chapter  4  the  characterization  of  various  classes  of  questions 
was  discussed. 


I.  Selection  of  the  Proper  Law. 

§  1-  The  Connecting  Factor. 

When  the  question  has  been  characterized,  the  enquiry  enters 
its  second  stage,  and  the  proper  law  must  be  selected.  The 
process  of  selection  of  the  proper  law  is  logically  subdivided 
into  two  sub-stages.  The  selection  involves  (a)  the  formula¬ 
tion  or  selection  of  a  rule  of  the  conflict  of  laws  as  to  the  pro¬ 
per  law  to  be  applied  as,  for  example,  that  the  lex  domicilii,  the 
lex  log  c^brationis,  the  lex  rei  sitale,  or  as  tBreasrUray  he, 
is  the  gSvefnihgTaW ,  and  (b)  the  application  of  the  abstract 
or  general  rule  so  formulated  or  selected  to  the  facts  of  the 
case  and  the  consequent  concrete  or  specific  designation  of  the 
law  of  a  particular  country  as  the  proper  law. 


♦This  chapter  reproduces  the  final  portion  of  an  article,  entitled 
Characterization  in  the  Conflict  of  Laws,  published  (1937),  63  Law 
Quarterly  i^view  547-567,  but  the  material  contained  in  the  original 
arti(ue  has  been  substantially  abbreviated  as  regards  matters  discussed 
m  other  chapters. 
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The  two  sub-stages  in  the  process  of  selection,  above  stated, 
may  be  put  in  different  words,  and  perhaps  may  be  restated 
with  greater  precision,  if  we  say  that  the  selection  of  the  proper 
law  involves  (a)  the  selection  of  the  connecting  factor,  that  is, 
the  place  element  in  the  factual  situation  which  is  indicated 
by  the  conflict  rules  of  the  forum  as  the  dominant  element  for 
the  purpose  of  the  selection  of  the  proper  law,  and  (b)  the 
consequent  selection  of  the  law  of  the  country  in  which  that 
element  is  situated.  The  selection  of  the  appropriate  connec¬ 
ting  factor  is  equivalent  to  the  selection  or  formulation  of  the 
specific  conflict  rule  of  the  forum  appropriate  to  the  question  as 
already  characterized. 

Usually  the  selection  of  the  connecting  factor  is  free  from 
difficulty,  because  there  is  usually  available  for  use  a  settled 
conflict  rule  applicable  to  a  given  type  of  question.  For  example, 
if  the  question  is  characterized  as  one  of  succession  to  mov¬ 
ables,  the  selection  of  the  domicile  of  the  de  cujus  at  the  time 
of  his  death  as  the  appropriate  connecting  factor  follows  usu¬ 
ally  as  a  matter  of  course;  but  it  may  be  a  matter  of  some 
nicety  whether  a  given  question  should  be  characterized  as  one 
of  succession  (a).  Not  infrequently,  in  other  cases  also,  the 
selection  of  the  appropriate  connecting  factor  resolves  itself  on 
analysis  into  a  matter  of  characterization  of  the  question,  so 
that  an  accurate  characterization  of  the  question  results  in  the 
application  of  an  existing  conflict  rule.  Occasionally  there  is 
doubt  as  to  the  selection  of  the  connecting  factor  because  of 
the  unsettled  state  of  the  conflict  rules  of  the  forum,  that  is, 
because  an  appropriate  conflict  rule  has  not  hitherto  been 
formulated.  It  may  be  the  duty  of  a  court  to  formulate  a 
new  conflict  rule,  and  in  performing  this  duty  the  court  should 
consider  existing  rules  relating  to  analogous  questions  as  well 
as  solutions  reached  in  other  countries,  with  the  view  of  assist¬ 
ing  in  the  construction  of  a  reasonable  system  of  conflict  of  laws* 

While  the  situation  which  is  to  be  connected  with  some 
particular  system  of  law,  or,  in  other  words,  to  which  the 
selected  proper  law  is  to  be  applied,  is  purely  factual  (b)  the 
connecting  factor  itself  may  not  be  purely  factual,  but  may 
be  a  juridical  concept  of  the  lex  fori  or  a  legal  conclusion  result¬ 
ing  from  the  application  of  the  lex  fori  to  the  purely  factual 
elements  of  the  situation  (c), 


(a)  See  chapter  4,  §  6,  with  cross-references  there  given, 

(b)  See  chapter  3,  §  2. 
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Savigny  in  volume  8  of  his  System  des  Heutigen  Romischen 
Rechts,  published  in  1849  (d),  having  in  §§  345  fF.  reached 
the  conclusion  that  in  modern  law  domicile  (Wohnsitz)  in  a 
particular  territory  is  the  legal  principle  from  which  to  deduce 
the  subordination  of  a  person  to  a  particular  local  law,  or  the 
tie  which  connects  a  person  with  a  particular  territory — 'a 
conclusion  inevitable  to  one  who  approached  the  subject  as 
an  expositor  of  Roman  law  from  which  origo  had  dropped  out' 
(e) — then  directed  his  attention  to  establishing  a  similar  con¬ 
nection  between  legal  relations  (f)  and  a  particular  territory. 
His  fundamental  formula,  stated  in  §  360,  is  that  in  order  to 
resolve  a  question  of  conflict  of  laws  it  is  .necessary  '‘to  discover 
for  every  legal  relation  that  legal  territory  to  which,  in  its 
proper  nature,  it  belongs  or  is  subject,  or  in  which  it  has  its 
seat  (Sttz)*\ 

Westlake  observes  (g): 

This  was  equivalent  to  entrusting  the  selection  of  the  rule  in  the 
case  of  each  legal  relation  to  an  appreciation  of  what  justice  and  con¬ 
venience  require,  for  nothing  is  gained  by  interposing  a  seat  of  the 
relation  which  in  its  turn  justice  and  convenience  must  point  out 
Apart,  therefore,  from  the  value  of  his  judgment  in  discussing  par¬ 
ticular  questions,  Savigny ^s  chief  contribution  to  our  subject  lay  in 
directing  attention  to  the  substantial  nature  of  each  legal  situation 
to  be  dealt  with  rather  than  to  the  sovereignty  over  persons  and 
places,  and  in  the  check  which  he  thereby  gave  to  the  exaggerat<*d 
^-Ppllcation  of  the  lex  situs  which  had  set  in  with  d^Argcntrd.  The 
spirit  of  this  teaching  has  not  ceased  to  operate,  though  sovereignty 
at  present  bulks  so  largely  in  the  view  of  wxnters  on  our  subject 
that  few  carry  it  out  without  referring  to  that  consideration. 

Thus,  Westlake,  while  acknowledging  the  beneficial  influence 
of  Savigny,  seems  to  have  discouraged  the  use  in  English  con- 


(c)  domicile  of  a  person,  place  of  making  of  a  contract,  situs 
of  an  intangible  thing  (see  §  2,  infra), 

id)  Translated  into  English  by  W.  Guthrie  and  published  at  Edin¬ 
burgh  (1st  ed.  1869,  2nd  ed.  1880),  under  the  title  Private  Interna- 
tional  Law  and  the  Retrospective  Operation  of  Statutes;  A  Treatise 
on  me  Connict  of  Laws  and  the  Limits  of  their  Operation  in  respect 
of  Place  and  Time. 

(e)  Westlake,  Private  International  Law,  Introduction.  For  the 
present  statement  of  Savigny's  theory,  it  is  immaterial 
that  Wohnsitz  may  not  be  exactly  equivalent  to  domicile  in  the  English 
sense.  ^ 


Including  in  that  term  (1)  status  (Zusta'nd)  of  a  person  (ca- 
pacity  for  nghts  and  capacity  to  act),  (2)  law  of  things,  (3)  law  of 
obligations,  (4)  succession,  and  (6)  family  law  (marriage,  paternal 
power,  guardianship).  As  has  been  pointed  out  in  chapter  3,  $  2,  it 
would  be  more  accurate  to  speak  of  a  factual  situation  rather  than  a 
tern  of  law  o^mg  connected  with  a  particular  territory  or  sys- 


iff)  Op.  cit,,  Introduction. 


§  1.  The  Connecting  Factor 


89 


flict  of  laws  of  Savigny's  concept  of  a  connecting  factor,  where¬ 
as  it  would  seem  that  this  concept  is  a  useful,  if  not  essential, 
element  in  an  exact  analysis  of  the  process  of  selection  of  the 
proper  law. 

Savigny  then,  in  §  361,  sets  out  a  list  of  the  relations  of  fact 
which  may  come  into  consideration  in  determining  the  partic¬ 
ular  territorial  law  which  must  be  applied  in  case  of  collision 
between  different  laws  and  among  which  a  choice  will  always 
be  made  when  the  seat  of  a  particular  legal  relation  has  to  be 
fixed,  namely,  (1)  the  domicile  of  any  person  concerned  in 
the  legal  relation,  (2)  the  place  where  a  thing  which  is  the 
object  of  the  legal  relation  is  situated,  (3)  the  place  of  a  juri¬ 
dical  act  which  has  been  or  is  to  be  done,  and  (4)  the  place 
of  the  tribunal  which  has  to  decide  a  law  suit.  A  given  're¬ 
lation  of  fact'  is,  in  other  words,  the  connecting  factor  between 
the  legal  relation  and  a  particular  country. 

While  modern  writers  of  continental  Europe  express  widely 
divergent  views  as  to  the  principles  which  should  govern  the 
selection  of  the  connecting  factors  in  diifferent  classes  of  cases, 
many  of  them  are  in  agreement  in  adopting  in  effect  Savigny's 
system  in  so  far  as  they  state  the  selection  of  the  proper  law 
to  be  dependent  upon  the  selection  of  the  connecting  factor 
appropriate  to  the  nature  of  the  question.  The  connecting 
factor  or  link  between  the  factual  situation  and  a  particular 
country  is  variously  expressed  in  German  as  the  Anknupfung, 
Anknixpfungsbegriff,  Ankniipfungsmoment,  staatliche  Bezie- 
hung,  Kriterium,  etc.,  in  French  as  the  point  d*attcicke,  point 
de  contact,  circonstance  de  rattachement,  ptincipe  de  rattache- 
went,  element  de  rattachement,  etc.,  and  in  Italian  as  the  criterto 
di  coUegamento,  momento  di  collegamento,  nchiamo,  ttcollega- 
mento,  etc. 

Raape  (h)  introduces  his  discussion  of  the  Anknupfung  with 
a  picturesque  figure  of  speech.  Private  international  law  is  a 
system  of  connecting  factors.  A  factual  situation  is  to  be  con¬ 
nected  with  a  particular  system  of  law.  Rules  of  conflict  of  laws 
are  bridges  and  the  legislator  who  lays  down  the  rules  is  the 
pontifex.  Some  element  in  the  factual  situation  must  be  used 
as  a  bridge,  and  this  element  may  be  a  person,  a  thing  or  an 
act  done  or  to  be  done.  A  distinction  must,  however,  be  made. 
The  thing  or  the  act  is  necessarily  localized  (the  thing  where 


{h)  Internationales  Privatrecht,  in  vol.  6  of  Staudingers  Kom- 
mentar  (1931)  4,  5. 
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it  is  situated,  and  the  act  where  it  is  done  or  to  be  done), 
and  therefore  a  thing  or  an  act  serves  not  only  as  a  point^  of 
commencement,  but  also  as  the  bridge,  connecting  the  situation 
with  a  particular  country,  whereas  a  person  may  be  connected 
with  a  particular  country  by  his  nationality,  by  his  domicile,  by 
his  residence  or  by  his  mere  presence,  and  the  person  serves  only 
as  a  point  of  commencement,  and  a  further  element  must 
be  used  to  complete  the  span  of  the  bridge.  In  other  words  the 
situs  of  a  thing  or  the  place  of  doing  of  an  act  may  be  a  suffi¬ 
cient  connecting  factor,  but  in  the  case  of  a  person,  a  further 
selection  must  be  made  between  his  nationality,  domicile,  resi¬ 
dence  and  presence  in  order  to  have  a  connecting  factor.  In 
Raape's  language,  the  thing  or  the  act  is  not  merely  the 
Anknupfungspunkt,  but  also  the  Anknupfangsmittel,  whereas 
a  person  is  merely  the  anknupfungspunkt,  and  his  nationality, 
domicile,  etc.,  is  the  anknixpfungsmittet, 

§  2*  Characterization  of  the  Connecting  Factor. 

As  already  pointed  out  a  conflict  of  conflict  rules  may  arise  in 
any  of  three  different  ways  (i).  If  in  two  given  countries  the 
conflict  rules  are  on  their  face  the  same  in  terms  in  that  the 
same  connecting  factors  are  specified  with  respect  to  particular 
questions  of  conflict  of  laws  respectively,  but  in  a  given  factual 
situation  the  question  before  the  court  is  characterized  in  one 
way  in  one  country  and  in  another  way  in  the  other  country, 
there  may  be  a  latent  conflict  of  conflict  rules,  and  the  difference 
in  the  characterization  of  the  question  may  result  in  the  use 
of  different  connecting  factors  and  consequently  the  selection 
of  different  proper  laws  as  applied  to  the  same  factual  situa¬ 
tion  (j). 

If  on  the  other  hand  different  connecting  factors  are  spe¬ 
cified  in  the  corresponding  conflict  rules  of  two  countries  with 
respect  to  the  same  type  of  question,  there  may  be  a  patent 
conflict  of  conflict  rules  applied  to  the  same  factual  situation, 
notwithstanding  that  the  question  before  the  court  is  character¬ 
ized  in  the  same  way  in  both  countries  (k). 

The  intermediate  kind  of  case  now  requiring  discussion 
is  that  in  which  the  conflict  rules  of  two  countries  are  in  terms 
the  same  in  that  they  use  nominally  the  same  connecting  fac- 

(i)  See  chapter  3,  §  1. 
ii)  Discussed  in  chapter  4. 

(k)  To  be  discussed  in  §  4,  infra. 
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tor  with  respect  to  a  question  which  is  characterized  in  the 
same  way  in  both  countries,  and  nevertheless  there  may  be  a 
latent  conflict  of  conflict  rules,  because  the  place  element  spe¬ 
cified  as  the  appropriate  connecting  factor  in  the  conflict  rule 
of  one  country  may  be  characterized  differently  from  the  place 
element  specified  in  the  corresponding  conflict  rule  of  the  other 
country  (I), 

The  commonest  example  of  conflict  of  characterization  of  the 
connecting  factor  is  a  conflict  as  to  the  concept  of  domicile.  The 
question  before  the  court  may  be  characterized  in  each  of  two 
countries  as  a  matter  of  succession  to  movables,  and  the  conflict 
rule  of  each  country  may  say  that  the  connecting  factor  for  the 
purpose  of  succession  to  movables  is  the  domicile  of  the  de 
cajus  at  the  time  of  his  death,  and  nevertheless  the  conflict  rules 
of  the  two  countries  may  be  different  in  effect  because  domicile 
is  used  in  one  sense  in  one  country  and  in  another  sense  in  the 
other  country. 

On  principle  it  would  seem  to  be  clear  that  the  connecting 
factor  specified  in  a  conflict  rule  of  the  forum  must  be  defined 
by  the  lex  fori  ( mj .  In  the  characterization  of  the  question 
before  the  court,  that  is,  in  order  to  ascertain  whether  the  ques¬ 
tion  is  one  which  calls  for  the  application  of  a  given  conflict 
rule,  the  court  must  necessarily  consult  in  their  context  the 
provisions  of  a  foreign  law  if  a  question  arising  under  that  law 
has  to  be  characterized,  but  even  then  the  question  must  as  a 
general  rule  be  characterized  in  accordance  with  the  lex  fori 
(n).  On  the  other  hand,  when  the  question  has  been  char¬ 
acterized,  and  the  court  has  consequently  decided  that  a  given 
conflict  rule  of  the  forum  is  applicable,  and  has  therefore  sel¬ 
ected  a  particular  place  element  as  the  appropriate  connecting 
factor,  there  can  be  no  reason  for  consulting  any  foreign  law 
as  to  the  meaning  of  that  factor.  The  choice  of  the  con¬ 
necting  factor  is  of  the  essence  of  the  system  of  conflict  of  laws 
of  the  forum,  and  if  in  that  system  a  particular  place  element 
is  regarded  as  the  dominant  one  with  regard  to  the  question 
as.  characterized  by  the  court,  it  Is  essential,  in  order  to  give 
effect  to  the  conflict  rule  of  the  forum,  that  the  connecting 
factor  specified  in  that  rule  should  bear  the  meaning  assigned 

(l)  Kahn’s ' second  class  of  GesetzeskolUsionen:  chapter  2,  §  1. 

(m)  Having  regard,  however,  to  the  fact  that  the  definition  is  for 
the  purpose  of  a  conflict  rule.  For  other  purposes  the  same  place  ele¬ 
ment  may  have  a  different  meaning. 

(n)  See  chapter  4,  §  2. 
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to  it  by  the  lex  fori  and  not  the  meaning  assigned  to  it  by 
some  foreign  law.  The  English  cases  have  decided  that  a  re¬ 
ference  to  domicile  in  an  English  conflict  rule  means  domicile 
in  the  English  sense,  without  regard  to  the  law  of  the  country 
of  domicile,  that  is,  notwithstanding  that  under  the  law  of 
that  country  the  de  cujus  is  not  considered  to  be  domiciled 
there  (o). 

It  happens  that  in  some  of  the  English  cases  in  which  the 
renvoi  has  been  discussed,  the  difference  between  the  conflict 
rules  of  England  and  some  other  country  consisted  solely  in  a 
difference  of  view  as  to  the  domicile  of  the  de  cujus  at  the  time 
'  of  his  death.  This  was  so  in  Collier  v.  Riv(tz  (p).  The  de 
cujus  was  domiciled  in  Belgium  according  to  English  law,  but, 
by  reason  of  his  not  having  obtained  the  authorization  of  the 
Belgian  government  to  reside  in  Belgium,  he  was  not  domi¬ 
ciled  in  Belgium  according  to  Belgian  law.  Similarly,  in  In 
re  Annesley  (q)  the  testatrix  was  domiciled  in  France  in  the 
English  sense,  but,  by  reason  of  article  13  of  the  French  Civil 
Code,  was  domiciled  in  England  in  the  French  sense,  at  least 
for  the  purpose  of  succession  to  movables.  In  the  judgment 
if  was  stated  that  the  relevant  French  conflict  rule  was  that 
succession  to  movables  was  governed  by  the  national  law  of 
the  de  cujus,  that  is,  as  if  the  case  were  a  case  of  patent  conflict 
of  conflict  rules  (r),  whereas  succession  to  movables  is  govern¬ 
ed  in  French  conflict  of  laws  by  the  law  of  the  last  domicile 
of  the  de  cujus  (s),  and  the  precise  question  arising  for  decision 
was  whether  the  testatrix  had  unlimited  disposing  power  ac¬ 
cording  to  English  law  or  a  limited  disposing  power  ac¬ 
cording  to  French  law,  clearly  a  question  of  succession  to  mov¬ 
ables.  The  case  was  therefore  a  perfect  example  of  verbally 

(o)  See  especially  In  re  Annesley,  [1926]  Ch.  692,  and  the  cases 
there  cited  of  Bremer  v.  Freeman  (1857),  10  Moore  P.C.  306,  and  In  re 
Martin,  [1900]  P.  211.  The  case  of  In  re  Johnson,  [1903]  1  Ch.  821, 
to  the  contrary,  must  be  disregarded.  Cf.  chapter  7,  §  6(2)  (b),  §  6 
(4)(b)(d).  In  many  countries,  other  than  Anglo-American  coun¬ 
tries,  nationality  not  domicile  is  the  connecting  factor  with  regard 
to  the  personal  law,  and  it  appears  to  be  a  settled  rule  that  the  ques¬ 
tion  whether  a  person  is  a  national  of  a  given  country  is  determined 
exclusively  by  the  law  of  that  country:  Rabel,  Conflict  of  Laws,  vol. 
1  (1945)  136. 

(p)  .(1841),  2  Curt.  855:  see  chapter  7,  §  6(2)  (a),  chapter  8,  §  6, 
and  chapter  9,  §  5. 

iq)  [1926]  Ch.  682:  see  chapter  7,  §  6(4)  (d), 

(r)  See  §  4  of  the  present  chapter,  infra, 

(s)  See  chapter  7,  §  4. 
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identical  rules  of  the  conflict  of  laws  existing  in  two  countries, 
the  last  domicile  of  the  testatrix  being  the  connecting  factor 
specified  in  the  conflict  rule  of  each  country,  but  domicile  being 
characterized  in  one  way  in  one  country  and  in  another  way 
in  the  other  country. 

Some  other  English  cases  relating  to  the  renvoi  involve,  not 
a  latent  conflict  of  conflict  rules  or  a  latent  conflict  of  con¬ 
necting  factors,  but  a  patent  conflict  of  conflict  rules.  Such 
cases  turn  upon  considerations  somewhat  different  from  those 
governing  the  cases  cited  above,  and  they  will  be  appropriately 
mentioned  in  connection  with  the  problem  of  the  application 
of  the  proper  law  (t). 

Of  the  place  elements,  other  than  domicile,  which  are  fre¬ 
quently  used  in  English  conflict  of  laws  as  connecting  factors 
for  particular  purposes,  only  two  may  be,  briefly,  mentioned 
here  by  way  of  examples,  namely,  the  place  of  making  of  a 
contract  and  the  situs  of  a  thing.  Each  of  these  connecting 
factors  may  give  rise  to  latent  conflicts  of  conflict  rules  by  reason 
of  the  divergent  characterization  of  the  factors  themselves. 

The  place  of  making  of  a  contract  or  place  of  contracting  is 
more  or  less  widely  used  as  the  connecting  factor  for  various 
purposes  in  various  systems  of  conflict  of  laws.  Even  in  the 
Anglo-American  legal  world  opinions  differ  as  to  the  extent  to 
which  it  should  be  so  used.  Furthermore,  even  if  the  conflict 
rules  of  two  countries  are  in  nominal  agreement  in  referring  a 
given  question  to  the  law  of  the  place  of  making,  these  rules 
may  differ  in  substance  because  the  place  of  making  is  charac¬ 
terized  differently  in  the  two  countries.  This  conflict  of  char¬ 
acterization  may  arise,  for  example,  from  the  fact  that  in  one 
country  the  place  of  signature,  and  in  the  other  the  place  of 
delivery,  is  regarded  as  the  place  of  making,  or,  in  the  case  of 
contracts  by  correspondence,  from  the  fact  that  in  one  country 
the  place  of  posting  an  acceptance,  and  in  another  the  place 
of  receipt  by  the  offeror,  is  regarded  as  the  place  of  making  (u). 
The  conflict  would  seem  to  be  irreconcilable,  and  there  would 
seem  to  be  no  justification  for  departing  from  the  rule  that  the 
connecting  factor  must  be  characterized  in  accordance  with  the 
lex  fori  (v).  If  the  question  whether  a  valid  contract  has  been 


(t)  See  §  4  of  the  present  chapter,  infra- 

(u)  See  chapter  14,  §  2(b). 

(v)  C/.  Lorenzen,  The  Theory  of  Qualifications  and  the  Conflict 
of  Laws  (1920)  20  Columbia  L.  Rev.  247,  at  pp,  252,  253,  267,  268. 


94  Chap.  5.  Selection  and  Application 

made  depends  on  the  law  of  the  place  of  making,  it  would  seem 
to  be  impossible,  without  reasoning  in  a  circle,  to  refer  the 
question  of  the  existence  of  the  contract  to  the  law  of  a  given 
foreign  country  on  the  assumption  that  it  is  the  law  of  the 
place  of  making,  and  also  to  leave  to  that  law  the  decision 
of  the  question  whether  that  country  was  the  place  of  making. 

The  situs  of  a  thing  is  in  general  use  as  the  connecting  factor 
with  regard  to  all  questions  of  proprietary  interest  in  the  thing 
(w),  and  in  the  case  of  a  tangible  thing  the  situs  is  a  matter 
of  fact,  an  'actual  situs  as  to  which  there  can  hardly  be  any 
conflict  of  characterization.  If  the  thing  is  intangible,  how¬ 
ever,  there  may  be  different  opinions  as  to  the  legal  situs  which 
should  be  attributed  to  it,  and  consequent  conflict  of  char¬ 
acterization  of  situs  as  between  two  countries.  Moreover,  there 
may  be  difference  of  opinion  as  to  the  extent  to  which  the  situs 
of  an  intangible  thing  should  be  used  as  the  connecting  factor. 

IL  Application  of  the  Proper  Law. 

§  3.  The  Proper  Law  and  the  Factual  Situation* 

It  might  at  first  sight  seem  that  if  the  question  has  been 
characterized,  and  the  connecting  factor  and  consequently  the 
proper  law  have  been  selected,  the  application  of  the  proper  law 
should  present  no  difficulty,  but  sometimes  this  is  far  from 
being  the  case.  A  cursory  retrospect  may  serve  to  make  clear 
the  nature  of  the  operation  which  is  here  designated  the  appli¬ 
cation  of  the  proper  law.  The  thing  which  is  characterized 
is  not  the  factual  situation,  but  the  juridical  question  raised 
by  the  factual  situation,  including  its  various  place  elements. 
One  of  these  place  elements  is  selected  by  the  court  as  the  con¬ 
necting  factor  appropriate  to  the  question,  that  is,  the  factor 
which  connects  the  situation  with  some  country,  and  this  sel¬ 
ection  of  the  connecting  factor  leads  to  the  selection  of  the 
law  of  a  given  country  as  the  proper  law.  The  specific  provis¬ 
ions  of  that  law  appropriate  to  the  question  must  now  be  ap¬ 
plied. 

^  At  this  point  it  is  important  to  consider  exactly  what  pro¬ 
visions  of  the  proper  law  are  to  be  applied,  and  to  what  they  are 
to  be  applied.  The  various  place  elements  in  the  factual  situation 
which  were  important  for  the  purpose  of  enabling  the  court  to 
select  the  proper  law  now  become,  as  a  general  rule,  unim- 


{w)  See  chapter  4,  §7,  and  cross-references  there  given. 
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portant  and  must,  so  to  speak,  be  eliminated  from  the  situation. 
The  conflict  rules  of  the  forum  are  presumably  such  as  will,  in 
the  view  of  the  forum,  produce  a  socially  desirable  result,  and, 
guided  by  these  rules,  the  court  has  designated  a  given  place 
dement  as  the  connecting  factor,  and  there  can,  as  a  general 
rule,  be  no  question  of  applying  the  proper  foreign  law  in  such 
a  way  as  to  reconsider  or  reverse  the  selection  of  the  connecting 
factor.  The  court  is  therefore  not  concerned  with  the  view  of 
the  foreign  law  as  to  which  of  various  place  elements  is  im¬ 
portant,  and  the  rule  of  the  foreign  law  which  is  to  be  applied 
must  not  be  a  rule  based  upon  the  view  of  the  foreign  law  as  to 
the  importance  to  be  attached  to  various  place  elements.  For 
the  purpose  of  applying  the  proper  law  to  the  factual  situation, 
the  situation  must,  as  a  general  rule,  be  divested  of  its  actual 
place  elements  and  must  in  imagination  be  wholly  localized  in 
the  country  the  law  of  which  has  been  selected  as  the  proper  law, 
and  the  law  to  be  applied  must,  as  a  general  rule,  be  the  law 
which  would  be  applicable  not  to  the  actual  situation,  but  to  a 
situation  in  which  the  facts  have  all  taken  place  in  that  country. 
It  is  therefore  not  strictly  accurate  to  speak  of  ''applying'"  the 
law  of  this  country  or  that  country  to  the  actual  situation,  or  to 
speak  of  the  actual  situation  being  "governed"  by  the  law  of 
this  country  or  that  country.  If  the  place  elements  are  situated, 
some  in  one  country  and  some  in  another,  the  normal  or  dom¬ 
estic  rule  of  neither  country  can  apply  to  or  govern  the  actual 
situation.  What  the  court  does,  as  a  general  rule,  is  to  apply 
to  the  factual  situation  a  rule  similar  to  or  identical  in  scope 
with  the  domestic  rule  of  the  proper  law,  that  is,  a  rule  formu¬ 
lated  by  the  forum  but  modelled  on  the  domestic  rule 
which  in  the  selected  country  would  be  applied  to  a  hypo¬ 
thetical  similar  situation  arising  in  that  country  and  containing, 
from  the  point  of  view  of  that  country,  no  foreign  clement. 
This  is,  however,  only  a  general  rule,  and  it  always  depends 
on  the  policy  of  the  law  of  the  forum  whether  and  to  what 
extent  the  court  resorts  to  foreign  law.  Furthermore,  it  is  not 
strictly  accurate  to  speak  of  a  court's  "applying"  rules  of  for¬ 
eign  law  in  any  sense,  because  the  forum  enforces  only  its  own 
law  and  consequently  only  rights  created  by  that  law,  although 
in  a  situation  in  which  some  of  the  place  elements  are  foreign 
the  forum  may  model  its  own  rules  upon  the  domestic  rules 
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of  some  foreign  law  for  the  purpose  of  giving  remedies  at  the 
forum  (a). 

One  point  of  difference  between  the  selection  of  the  proper 
law  and  the  application  of  the  proper  law  may  be  illustrated 
by  the  conflict  rules  relating  to  succession  to  an  interest  in  land. 
Almost  universally,  it  is  recognized  that  the  appropriate  con- 
niecting  factor  is  the  situs  of  the  land,  and  even  in  an  Anglo- 
American  country,  by  the  domestic  law  of  which  interests  in 
land  are  classified  as  real  property  and  personal  property,  the 
lex  rei  sitae  is,  as  a  general  rule,  selected  without  regard  to  the 
question  whether  the  interest  in  issue  is  classified  as  real  prop¬ 
erty  (as,  for  example,  a  freehold  estate  in  land)  or  as  personal 
property  (as,  for  example,  a  leasehold  estate  in  the  land  or  a 
mortgagee's  interest  in  the  land).  In  other  words  the  proper 
law  is  selected  on  the  basis  of  the  distinction  between  interests 
in  land  and  interests  in  other  things.  On  the  other  hand,  when 
the  proper  law  selected  on  this  basis  is  to  be  applied  to  the 
factual  situation,  the  law  to  be  applied  is,  as  a  general  rule,  the 
domestic  law  of  the  situs,  and  if  that  law  is  one  which  differen¬ 
tiates  between  devolution  of  real  property  and  devolution  of 
personal  property,  the  succession  will  be  governed  by  the  do¬ 
mestic  rules  appropriate  to  real  property  or  personal  property, 
as  the  case  may  be.  In  other  words  a  classification  of  property 
of  the  domestic  rules  of  the  lex  ret  sitae  or  of  the  lex  fori  which 
is  immaterial  in  the  selection  of  the  proper  law  may  become 
material  in  the  application  of  the  proper  law  (b ) . 

§  4.  Patent  Conflict  of  Connecting  Factors, 

The  logical  sequel  of  the  foregoing  discussion  would  be  the 
specific  discussion  of  the  patent  conflict  of  conflict  rules  that 
occurs  when  the  conflict  rules  of  two  are  on  their  face  different, 
as,  for  example,  when  a  conflict  rule  of  one  country  says  that 
the  lex  domicilii  governs  a  given  question,  such  as  succession  to 
movables,  and  a  conflict  rule  of  another  country  says  that  the 
question  is  governed  by  the  lex  patriae  (c). 

(a)  Further  discussion  here  of  the  statements  made  in  the  text 
IS  unnecessary  because  they  are  all  discussed  in  chapter  2,  §  2(2)  (3). 
As  to  the  exceptional  cases  in  which  a  court  may  ‘*apply’^  rules  of 
the  law  of  a  foreign  country  in  the  sense  that  it  may  decide  a  case* 
including  all  the  actual  place  elements  of  the  factual  situation,  in  the 
same  way  as  a  court  of  the  foreign  country  would  decide  the  same 
case,  see  chapter  8,  §  6,  and  chapter  9,  §  5. 

(h)  See  chapters  21,  24,  26  and  29. 
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Examples  of  this  kind  of  conflict  of  conflict  rules  are  to  be 
found  in  English  cases.  For  example,  in  In  re  Ross  (d)  there  /  ^ 
was  a  conflict  between  an  Italian  conflict  rule  that  succession  to 
both  land  and  movables  is  governed  by  the  national  law  of  the 
de  cajuSj  and  English  conflict  rules  that  succession  to  land  is 
governed  by  the  lex  rei  sitae  and  succession  to  movables  by  the 
lex  domicilii.  Again,  in  In  re  Askew  (e)  there  was  a  conflict 
between  a  German  conflict  rule  that  legitimation  by  subsequent 
marriage  is  governed  by  the  national  law  of  the  child's  father 
and  an  English  conflict  rule  that  the  question  is  governed  by 
the  law  of  the  domicile  of  the  father.  These  and  other  English 
cases  have  been  the  occasion  of  much  discussion  by  judges  and 
other  persons  of  the  doctrine  of  the  renvoi.  Possibly  different 
considerations  apply  to  patent  conflicts  of  connecting  factors 
now  in  question  and  latent  conflicts  of  connecting  factors  (f), 
but  in  any  event  I  have  discussed  problems  of  the  renvoi  so  fully 
in  other  chapters  ( g)  that  further  discussion  here  would  be  mere 
repetition. 

(c)  Kahn^s  first  class  of  Gesetzhollisicmen  (see  chapter  3,  §  1), 
as  distinguished  from  his  second  class,  discussed  in  §  2  of  the  present 
chapter,  supra, 

{d)  [1930]  1  Ch.  377:  see  chapter  7,  §  6(5)  (b).  See  also  In  re 
O^Keefe,  [1940]  Ch.  124,  discussed  in  chapter  9. 

(e)  [1930]  2  Ch.  239:  see  chapter  7,  §  7(3). 

(/)  Discussed  in  §  2  of  the  present  chapter,  supra, 

(g)  See  chapters  7,  8,  9  and  10,  and  chapter  22,  §  2(8). 
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CHARACTERIZATION :  POSTSCRIPT  A  * 

§  1.  Robertson  on  characterization,  p.  98. 

§  2.  Cormack  on  renvoi,  characterization  and  preliminary 
question,  p  101. 

§  1.  Robertson  on  Characterization. 

Much  has  been  written  on  the  problem  of  characterization  in 
the  conflict  of  laws  since  the  publication  of  my  earlier  articles 
(a).  Outstanding  is  Robertson’s  book  (b),  which  began  with 
an  appraisal  of  articles  by  Lorenzen,  Beckett  and  Unger,  as 
well  as  my  own.  I  was  of  course  gratified  that  the  learned  au¬ 
thor  courteously  devoted  a  good  deal  of  space  to  a  siatemcnt 
and  discussion  of  my  views.  As  was  to  be  expected,  he  did 
not  agree  with  all  that  I  had  written  and  I  have  in  '.he  course 
of  the  present  book  referred  to  his  valuable  discussion  of  vari¬ 
ous  topics.  As  regards  minor  differences  of  opinion  there  would 
be  no  occasion  or  justification  for  my  saying  anything  more, 
but  as  regards  his  main  conclusions  and  the  thesis  which  uiider- 
lies  them,  I  venture  respectfully  to  record  my  dissent  in  the 
following  observations. 

The  distinction  between  primary  characterization  and  secon¬ 
dary  characterization  is  the  key  to  Robertson’s  approach  to  the 
problem^  of  characterization  in  the  conflict  of  laws  and  is  the 
foundation  upon  which  he  builds  his  system.  Certain  matters 
are  the  subject  of  primary  characterization,  and  other  matters 
are  the  subject  of  secondary  characterization.  Primary  charac¬ 
terization  consists  in  the  determination  of  the  juridical  nature 
of  the  problem  presented  for  adjudication  (c),  ot  the  subsump¬ 
tion  of  facts  under  categories  of  law  (d),  and  this  characteriza- 


,  TK  second  section  of  this  chapter  reproduces  a  postscrint  nnb- 
hshed  (1941),  19  Canadian  Bar  Review  334-341,  as  part  of  wha^is 
now  chapter  9.  The  first  section  is  new. 

(а)  Now  reproduced  in  chapters  3,  4  and  6. 

(б)  Characterization  in  the  Conflict  of  Laws  (Harvard  Univer¬ 
sity  Press,  1940). 

(c)  Robertson,  op.  cit,  p.  46. 

(d)  Ibid.,  pp.  62,  66. 
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tion  must  be  made  before  the  proper  law  is  selected  (e).  Sec¬ 
ondary  characterization,  which  takes  place  after  the  proper  law 
has  been  selected,  consists  in  the  ''delimitation  of  the  proper 
law;  rules  of  law  are  being  characterized**  (f) ,  or  the  ''delimi¬ 
tation  and  application  of  the  proper  law*'  (g).  Quite  naturally, 
from  his  point  of  view,  Robertson  finds  fault  with  me  for  dis¬ 
cussing  under  "characterization  of  the  question"  matters  which 
he  thinks  should  be  discussed  under  "application  of  the  proper 
law",  such  as  questions  "whether  a  particular  rule  of  law  re¬ 
lates  to  formality  or  capacity,  substance  or  procedure,  form  or 
procedure",  these  being  matters  that  he  regards  as  being  the 
subject  of  secondary  characterization  (h).  With  all  respect,  I 
submit  ( 1 )  that  the  distinction  upon  which  he  lays  such  stress 
is  unreal  and  artificial,  and  that  in  any  event  he  unduly  enlarges 
the  scope  of  secondary  characterization,  and  (2)  that  it  is  de¬ 
sirable  to  extend  the  scope  of  "characterization  of  the  question" 
to  include  various  matters  which  he  treats  as  subjects  of  secon¬ 
dary  characterization. 

If  we  seek  for  further  information  as  to  the  principles  upon 
which  Robertson  draws  the  line  between  primary  characteriza¬ 
tion  and  secondary  characterization,  we  seem  to  find  it  in  the 
chapter  entitled  "analysis  of  primary  characterization"  and 
especially  in  his  discussion  of  "categories"  (i).  Primary  char¬ 
acterization  is  defined  as  "the  allocation  of  a  factual  situation  to, 
or  the  subsumption  of  facts  under,  a  category  of  the  conflict  of 
laws  of  the  forum",  and  "taken  together  the  categories  of  con¬ 
flict  of  laws  should  make  provision  for  every  type  of  case  that 
arises,  and  provide  a  suitable  choice  of  law  rule  for  its  solution." 
Nevertheless  "in  some  cases  one  category  will  have  not  one  but 
two  choice  of  law  rules  designating  appropriate  systems  of  law." 
Thus,  "marriage"  is  a  single  category  with  two  separate  con¬ 
flict  rules  as  to  formalities  and  capacity  respectively,  and  there 
are  not  two  separate  conflict  rules  relating  to  two  categories, 
"formalities  of  marriage"  and  "capacity  to  marry".  "The 
essential  concept  which  has  significance  by  itself,  and  is  anal¬ 
ogous  to  such  t)ther  concepts  as  contract  or  tort,  is  marriage; 
formalities  and  capacity  only  have  significance  as  subdivisions 

(e)  /bid.,  p.  46. 

(/)  J6id.,  p.  46. 

(g)  Ibid,,  pp.  118  ff. 

(h)  Robertson,  op.  eit,  p.  46. 

(i)  Ibid,,  pp.  86  ff. 
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of  marriage,  in  the  same  way  that  substance  and  procedure 
only  have  significance  as  subdivisions  of  such  categories  as  con¬ 
tract  and  tort.**  'It  is  submitted,  then,  that  marriage  or,  more 
accurately,  validity  of  marriage,  is  one  of  the  categories  of  con¬ 
flict  of  laws,  analogous  to  contract,  tort,  succession  to  movables, 
succession  to  immovables,  and  the  like  ....  It  will  be  enough 
for  the  present  to  say  that  a  category  of  conflict  of  laws  exists, 
or  must  be  formulated,  for  every  type  of  case  for  which  a  choice 
of  law  rule  is  necessary,  and  besides  the  examples  just  men¬ 
tioned  there  will  be  such  further  categories  as  administration, 
distribution,  divorce,  nullity,  matrimonial  property,  legitimacy, 
adoption,  assignment  of  intangibles,  assignment  of  tangible 
movables,  alienation  of  immovables,  and  so  on.'* 

If  I  have  not  misunderstood  Robertson,  it  is  the  function  of 
the  forum  simply  to  allocate  a  case  to  its  proper  "category**, 
the  categories  being  defined  by  the  system  of  conflict  of  laws  of 
the  forum  and  not  being  necessarily  the  same  as  the  categories 
of  the  domestic  law  of  the  forum.  The  forum  having  allocated 
a  case  to  a  given  category,  as,  for  example,  validity  of  marriage, 
the  subdivisions  of  that  category  involve  the  secondary  charac¬ 
terization  of  rules  of  the  proper  law  selected  on  the  basis  of  the 
allocation  of  the  case  to  a  certain  category,  and  that  secondary 
characterization  must  be  made  in  accordance  with  the  proper 
law.  Exactly  how  the  forum  is  to  select  the  proper  law  by  al¬ 
locating  a  case  to  a  "category**  if  that  category  has  two  "subdi¬ 
visions**  for  each  of  which  there  exists  a  separate  conflict  rule 
is  not  clear,  and  I  submit  that  any  question  as  regards  which 
there  is  or  may  be  a  separate  conflict  rule  may  be  the  subject 
of  characterization  by  the  forum.  Again,  there  seems  to  be  a 
large  element  of  individual  opinion  as  to  the  categories  that 
arc  significant  for  the  selection  of  the  proper  law  and  are  the 
subject  of  primary  characterization  and  subdivisions  that  are 
not  significant  for  the  selection  of  the  proper  law  and  are  the 
subject  of  secondary  characterization,  or,  stated  more  broadly, 
between  what  is  the  subject  of  primary  characterization  and 
what  is  the  subject  of  secondary  characterization;  and  in  fact 
various  writers  who  distinguish  between  primary  characteriza¬ 
tion  and  secondary  characterization  are  not  even  approximately 
in  agreement  as  to  where  the  line  is  to  be  drawn  between  them. 

It  would  apj^ar  that  under  Robertson's  treatment  the  process 
of  characterization  become  one  of  strict  logic  based  on  premises 
that  are  artificial  or  not  generally  accepted.  It  is  pushing  logic 
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too  far,  it  is  submitted,  to  exclude  characterization  of  foreign 
rules  of  law  from  the  scope  of  characterization  of  the  question 
for  the  purpose  of  the  selection  of  the  proper  law.  Indeed, 
there  would  seem  to  be  no  logical  objection  to  the  forum's  pro¬ 
visionally  consulting  foreign  law  and  characterizing  rules  of 
foreign  law  before  finally  characterizing  the  question  for  the 
purpose  of  the  selection  of  the  proper  law,  so  that  characteriza¬ 
tion  of  such  rules  of  law  may  be  an  essential  part  of  the  char¬ 
acterization  of  the  question.  After  the  publication  of  my  orig¬ 
inal  articles  I  wrote  some  supplementary  remarks  on  the  point 
just  mentioned  in  an  article  ("yj  which  Robertson  notes  (k), 
and  after  the  publication  of  his  book  I  wrote  a  further  postscript 
(1),  so  that  I  have  no  excuse  for  saying  anything  more  here. 
The  general  tendency  of  his  exposition  is  to  restrict  the  field  of 
operation  of  the  conflict  rules  of  the  law  of  the  forum,  so  as 
to  compel  a  court  blindly  to  accept  the  view  of  a  foreign  law 
upon  various  matters  that  the  court  should  itself  decide.  It  is 
submitted  that  the  conflict  rules  of  the  law  of  the  forum  ought 
to  be  construed  and  applied  in  such  a  way  as  to  extend  the 
scope  of  activity  of  a  court  in  giving  effect  to  the  policy  of  the 
law  of  the  forum  as  to  what  is  socially  convenient  or  practically 
expedient  (m). 

§  2*  Cormack  on  Renvoi,  Characterization  and 
Preliminary  Question* 

One  item  in  the  scries  of  writings  concerning  characterization 
in  the  conflict  of  laws  (a)  is  Cormack' s  comprehensive  article 
entitled  Renvoi,  Characterization,  Localization,  and  Preliminary 
Question  in  the  Conflict  of  Laws  (b),  A  special  feature  of  this 


(i)  Now  reproduced  in  chapter  8,  §  7. 

(k)  Op.  cit,  p.  49. 

(l)  Now  reproduced  in  §  2  of  the  present  chapter. 

(m)  Of.  chapter  2,  §  2(2)  (3). 

(а)  Husserl,  The  Foreign  Fact  Element  in  Conflict  of  Laws 
(1940)  26  Virginia  L.  Rev.  453;  Pascal,  Characterization  as  an  Ap¬ 
proach  to  the  Conflict  of  Laws  (1940),  2  Louisiana  L.  Rev.  715; 
Robertson,  Characterization  in  the  Conflict  of  Laws  (1940) ;  Nuss- 
baum,  review  of  Robertson  (1940),  40  Columbia  L.  Rev.  1461; 
Yntema,  review  of  Robertson  (1941),  4  U.  of  Toronto  L.J.  233;  Lor- 
enzen,  The  Qualification,  Classification,  or  Characterization  Problem 
in  the  Conflict  of  Laws  (1941),  50  Yale  L.J.  743;  Cook,  Characteriza¬ 
tion  in  the  Conflict  of  Laws  (1941),  51  Yale  L.J.  191,  reprinted  with 
Supplementary  Remarks,  1942,  in  Logical  and  Legal  Bases  of  the 
Conflict  of  Laws  (1942)  211. 

(б)  (1941),  14  So.  Calif.  L.  Rev.  221. 
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article  is  that  the  author  makes  renvoi  the  central  theme  to 
which  characterization  is  merely  subsidiary.  I  venture  merely 
to  make  some  observations  on  particular  points  as  to  which, 
with  due  respect,  some  expression  of  doubt  or  dissent  would 
seem  to  be  justified. 

Cormack  states  (pp.  257  IF.)  his  reasons  for  thinking  that  the 
doctrine  of  the  renvoi,  as  a  general  principle,  should  be  rejected 
but  admits  some  exceptions,  as,  for  example  in  the  case  of 
‘‘property*'  and  “status'*  (pp.  262  ff.).  He  thinks  that  the 
doctrine  of  the  preliminary  question  is  “illusory**  (p.  243) ,  but 
that  the  distinction  between  prim'ary  characterization  and  sec¬ 
ondary  characterization  is  “sound"  (p,  236).  As  regards  the 
rejection  of  the  renvoi  as  a  general  principle,  and  the  existence 
of  exceptions,  I  agree,  though  I  should  be  disposed  to  state  the 
exceptions  somewhat  differently  (c),  I  agree  also  as  regards  the 
'‘preliminary  question",  but  doubt  the  soundness  or  utility  of 
the  doctrine  of  “secondary  characterization". 

As  to  Cormack's  exception  of  “property"  from  his  rejection 
of^  the  doctrine  of  the  renvoi  as  a  general  principle,  I  agree  to 
this  extent,  that  questions  of  proprietary  interests  in  things 
must  be  treated  exceptionally  because  overriding  effect  must  be 
conceded  to  the  lex  rei  sttae  so  far  as  by  that  law  a  person 
has  a  proprietary  interest  ( d).  This  is  clear  at  least  with  regard 
to  an  interest  in  an  immovable  thing  (land).  As  regards  an 
interest  in  a  tangible  movable  thing  (chattel) ,  the  lex  rei  sitae 
should  also  be  decisive,  but  precisely  because  of  the  mobility 
of  the  thing  in  which  the  interest  exists  or  is  claimed,  the 
practical  necessity  for  conceding  overriding  effect  to  the  lex  rei 
sitae  may  not  always  exist. 

The  matter  may  be  put  in  another  way,  so  as  to  introduce 
some  observations  relating  to  the  distinction  between  primary 
characterization  and  secondary  characterization.  If  the  ques¬ 
tion  may  be  one  of  a  proprietary  interest  in  land,  a  court  in  a 
country  other  than  that  of  the  situs  must  decide  in  accordance 
with  the  lex  rei  sitae  whether  such  interest  exists  (e).  and  it  is 
immaterial  whether  the  result  is  expressed  in  terms  of  total 


ic)  See  chapter  8,  §  6,  and  chapter  9,  §  6. 

wiental  reservations  as  regards  the  reality  of 
the  distinction  between  property  or  proprietary  interests  in  & 

and  merely  personal  rights, 

4,  §  7,  and  cross-references  there  noted. 

(c)  C/.  chapter  4,  §  7. 
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renvoi  ( f)  or  secondary  characterization  or  what  not.  The  forum 
must  decide  as  a  court  of  the  situs  would  decide,  and  if  the  lex 
tei  sitae  makes  the  result  depend  on  the  distinction  between 
real  property  and  personal  property,  that  is  merely  an  example 
of  the  application  of  the  domestic  rules  of  the  proper  law  to 
a,  case  in  which  the  lex  rei  sitae  has  already  been  selected  on 
the  basis  of  the  distinction  between  immovables  and  movables 
or  at  least  without  regard  to  the  distinction  between  realty  and 
personalty  ig).  In  such  case  if  the  result  is  expressed  in  the 
form  **that  the  question  for  primary  characterization  is  whether 
the  problem  relates  to  a  property  matter,  and  that  it  must  then 
be  decided  by  secondary  characterization  whether  the  property 
is  real  or  personal*'  (h) ,  this  mode  of  statement  does  not  afford- 
an  example  of  secondary  characterization  which  is  material  to 
the  decision.  In  other  words,  examples  of  secondary  character¬ 
ization  in  accordance  with  the  lex  causae,  to  be  of  any  real 
significance,  must  present  situations  other  than  those  in  which 
the  forum  is  prepared  in  any  event  to  adopt  the  doctrine  of 
the  renvoi,  including  necessarily  characterization  in  accordance 
with  the  lex  causae.  Thus,  apart  from  the  practical  difficulty 
that  those  who  advocate  the  theory  of  secondary  characteriza¬ 
tion  by  the  lex  causae  are  not  even  approximately  agreed  on 
where  the  line  is  to  be  drawn  between  primary  and  secondary 
characterization,  the  difficulty  presents  itself  that  in  effect  the 
theory  .involves,  at  least  partially,  the  adoption  of  the  doctrine 
of  the  renvoi.  The  latter  difficulty  exists,  of  course,  only  for 
those  who  think  that  the  doctrine  of  the  renvoi,  as  a  general 
principle,  should  be  rejected  (i).  They,  at  -least,  are  bound  to 
consider  how  far  any  examples  they  give  of  secondary  character-^ 
ization  in  accordance  with  the  lex  causae  are  reconcilable  with 
their  general  znti-renvoi  attitude  (j). 

if)  Cf.  chapter  9,  §  1. 

(g)  As  to  this  point  of  difference  between  the  selection  of  the 

proper  law  and  the  application  of  the  proper  law,  see  chapter  5,  §'3, 
and  the  cross-references  there  given  in  note  (b).  \ 

(h)  Cormack,  op,  cit,  p.  237. 

(i)  Robertson,  Characterization  in  the  Conflict  of  Laws  (1940) 
103-104,  approves  of  the  renvoi  as  a  general  principle  applicable  to 
cases  arising  between  states  of  the  United  States  of  America^  but 
reserves  judgment  as  to  other  cases.  At  p.  156  he  mentions  renvoi^ 
preliminary  question  and  secondary  characterization  as  being  different 
methods  of  giving  effect  to  the  lex  causae. 

ij)  Cheshire,  Private  International  Law  (2nd.  ed.  1938)  65,  is  es-^ 
pecially  emphatic  in  his  condemnation  of  the  doctrine  of  the  renvoi* 
He  suggests  no  exceptions,  and  takes  no  notice  of  the  possible  inter¬ 
relation  of  renvoi  and  secondary .  characterization. 
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As  to  Cormack's  exception  of  '‘status"  from  his  rejection 
of  the  doctrine  of  the  renvoi  as  a  general  principle  (k),  the 
exception  should,  it  is  submitted,  be  limited  to  the  existence  of 
status  as  distinguished  from  capacity  and  from  the  incidents 
or  consequences  of  status  (1) .  Again,  it  would  seem  to  be  clear 
that  if  the  existence  of  a  status  depends  solely  upon  the  validity 
of  a  given  marriage  (whether  it  is  the  status  of  the  parties  as 
married  persons  or  that  of  a  child  of  the  marriage) ,  there  is  no 
question  of  status  as  such,  governed  by  the  proper  law  of  status, 
but  a  question  of  marriage  law.  The  validity  of  the  marriage 
must  be  decided  as  an  independent  question,  the  governing  law 
being  selected  according  as  the  question  is  characterized  as  One 
of  formalities  of  celebration,  or  one  of  capacity  to  marry  or  one 
involving  some  other  phase  of  intrinsic  validity  (rn).  Precise 
characterization  of  each  question  arising  in  a  given  factual  situ¬ 
ation  and  the  consequent  selection  and  application  of  the  proper 
law  governing  that  question  will  furnish  an  answer  to  that 
question.  There  may  be  two  or  more  questions  arising  in  a 
given  factual  situation,  and  they  may  have  to  be  answered  sep¬ 
arately  by  the  selection  and  application  of  different  proper  laws 
respectively.  It  may  happen  that  what  looks  like  a  question 
of  status  is  really  not  an  independent  question,  but  a  result 
which  follows  of  course  from  the  answer  to  another  question, 
as  in  the  example  given  above  of  the  status  of  a  person  as  b 
married  person  or  as  a  child  of  the  marriage.  Generally,  how¬ 
ever,  there  would  not  seem  to  be  any  valid  ground  for  saying 
that  merely  because  a  given  question  is  the  principal  (or  ulti¬ 
mate)  question  to  be  decided  by  a  court  in  a  given  case,  other 
questions  must  be  treated  as  preliminary  questions  to  be  decided 
in  accordance  with  the  proper  law  of  the  principal  question  (n). 
The  doctrine  of  the  preliminary  question  would  appear  to  be 
not  merely  illusory,  but  also  misleading  in  the  sense  that  its 
application  may  in  effect  involve,  to  an  extent  that  its  advocates 
would  not  approve,  the  adoption  of  the  doctrine  of  the  renvoi 
fo). 


(k)  Cormack,  op.  cit,  pp.  262  ff. 

(l)  See  chapter  7,  §  7(2). 

(m)  Therefore,  with  respect,  I  am  unable  to  ajjrree  with  Cormack. 
op.  cit,  p.  267,  when  he  says  that  I  '‘erroneously'"  distinguish  marriage 
law  from  that  governing  status. 

(n)  Cf.  examples  given  in  chapter  8,  §  4,  and  (as  to  status  depen- 
oent  on  marriage)  §  6. 

PP-  243-249,  leading  to  the  conclusion 
max  tne  doctrine  of  the  preliminary  question  is  unsound;  contrast 
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One  of  the  examples  of  secondary  characterization  given  by 
Cormack  (p)  is  the  characterization  of  a  requirement  of  par¬ 
ental  consent  to  the  marriage  of  minors.  Cheshire  (q)  thinks 
that  it  is  a  matter  of  primary  characterization.  Cormack  is 
quite  aware  that  secondary  characterization  by  the  lex  causae 
may  involve  the  renvoi,  because  he  states,  as  to  secondary 
<^haracterization,  that  the  “purpose  of  looking  to  the  law  of 
the  other  jurisdiction  is  to  dispose  of  the  problem  as  it  would 
be  disposed  of  there“  (r),  and  his  examples  of  secondary  char¬ 
acterization  all  appear  to  be  cases  which  might  be  brought  with¬ 
in  his  exceedingly  wide  concepts  of  “property'*  and  “status"  ex¬ 
ceptions  to  his  rejection  of  the  renvoi  as  a  general  doctrine. 
Whether  these  concepts  are  too  wide  is  of  course  another  ques¬ 
tion.  Thus,  he  says,  if  the  forum  in  country  X  has  to  adjudi¬ 
cate  on  the  validity  of  the  marriage  of  parties  domiciled  in 
country  Y  who  are  married  in  country  Z,  without  consent  of 
parents,  the  primary  characterization  is  that  the  question  is  one 
of  the  creation  of  marital  status,  to  be  determined  by  the  law 
of  the  domicile,  and  therefore  the  forum  must  decide  in  ac¬ 
cordance  with  the  secondary  characterization  of  the  law  of  Y 
whether  a  requirement  of  parental  consent  relates  to  capacity 
to  marry  or  to  formalities  of  celebration  (s).  This  analysis 
of  the  problem  would  not  seem,  however,  to  correspond  with 
the  way  in  which  a  court  should  or  would  deal  with  a  case  of 
this  kind.  I  venture  to  submit,  firstly,  that  from  a  practical 
point  of  view  it  is  unlikely  that  an  Anglo-American  court 
would  analyze  the  problem  in  terms  of  primary  characterization 
and  secondary  characterization,  involving  the  abandonment  to 
the  tex  causae  of  the  secondary  characterization,  and  that  such  an 
analysis  is  not  justified  unless  the  forum  considers  that  the  case 
is  one  in  which  it  is  prepared  to  adopt  the  theory  of  total  renvoi 
and  therefore  decide  the  case  as  it  would  be  decided  by  a  court 
of  the  domicile;  and,  secondly,  that  the  analysis  suggested  in¬ 
volves  a  petttio  principii,  because  the  selection  of  the  law  of  the 

Robertson,  Characterization  in  the  Conflict  of  Laws  (1940)  135-156, 
approving  of  the  doctrine,  even  though  it  involves  the  renvoi 

(p)  Op.  dt,  235.  See  also  Robertson,  op.  dt.  (1940)  45,  53,  239- 
245;  contrast  my  discussion  in  chapter  4,  §§  1,  2. 

(q)  Private  International  Law  (2nd  ed.  1938)  34-36. 

(r)  Cormack,  op.  dt,  p.  234,  adding^  in  a  footnote:  '‘Assuming 
agreement  upon  the  part  of  that  jurisdiction  as  to  primary  character¬ 
ization,  which  will  generally  exist.** 

(s)  Cormack,  op.  dt,  p.  235;  admittedly  involving  the  renvoi,  ih., 
note  89. 
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domicile  as  the  proper  law  depends  on  the  characterization  of 
a  provision  of  that  law,  which  must  necessarily  precede  the  selec¬ 
tion  of  that  law  as  the  proper  law,  and  that  there  is  no  sufBcient 
justification  for  saying  that  the  question  is  one  of  status  which 
the  forum  must  decide  in  accordance  with  the  law  of  the 
domicile.  So  far  as  the  forum  in  X  can  characterize  the  ques¬ 
tion  at  all  in  the  abstract,  that  is,  without  regard  to  the  specific 
provisions  of  the  laws  of  Y  and  Z  which  may  be  applicable, 
the  forum  cannot,  it  is  submitted,  do  more  than  say  that  the 
question  is  one  of  the  validity  of  a  marriage,  and  (assuming 
that  there  is  no  material  question  of  procedure  or  public  policy 
of  the  forum  governed  by  the  lex  foci  as  such)  in  accordance 
with  its  own  conflict  rules  the  forum  will  subdivide  the  question 
of  the  validity  of  the  marriage  into  two  questions,  that  of  in¬ 
trinsic  validity,  governed  by  the  law  of  Y  (the  lex  domicilii), 
and  that  of  formal  validity,  governed  by  the  law  of  Z  (the  lex 
loci  celebrationis).  Only  when  the  forum  is  informed  of  the 
specific  provisions  of  the  law  of  Y  or  the  law  of  Z  docs  any 
real  problem  of  characterization  arise  (t).  If  we  assume  that 
the  only  alleged  ground  of  invalidity  is  the  lack  of  parental 
consent,  the  forum  cannot  select  the  proper  law  until  it  has 
characterized  the  provision  of  the  law  of  Y,  or  that  of  the  law 
of  Z,  or  both,  relating  to  parental  consent.  A  requirement  of 
the  law  of  Y  which  the  forum  characterizes  as  a  matter  of 
iritrinsic  validity  will  be  applicable  to  the  marriage  because  of 
the  domicile  of  the  parties  in  Y.  Similarly  a  requirement  of 
the  law  of  Z  which  the  forum  characterizes  as  a  matter  of 
formal  validity  will  be  applicable  to  the  marriage  because  of 
the  celebration  of  the  marriage  in  Z.  In  the  circumstances  the 
forum  consults  the  provisions  of  the  laws  of  Y  and  Z,  not  be¬ 
cause  it  has  selected  either  of  these  laws  as  the  proper  law,  but 
tentatively  or  provisionally  in  order  to  characterize  their  pro¬ 
visions  for  the  purpose  of  selecting  the  proper  law  from  among 
the  potentially  applicable  laws.  The  forum  must  consider  the 
specific  provision  of  each  of  the  laws  of  Y  and  Z  in  its  context, 
but  in  characterizing  the  provision  of  a  given  foreign  law  the 
forum,  on  the  one  hand,  will  not  be  bound  to  characterize  it  in 

(t)  The  court  might  of  course,  by  a  short  cut,  reach  this  problem 
in  a  slightly  simplified  form,  if  it  appeared  ab  mitio  that  the  only 
question  was  the  effect  of  the  failure  of  the  parties  to  obtain  parental 
con^nt  under  a  provision  of  a  given  foreign  law,  whether  that  of  Y 
or  that  of  Z.  The  court  would  then  go  directly  to  the  characteriza¬ 
tion  of  the  provision  of  the  given  foreign  law. 
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the  same  way  as  a  court  of  the  foreign  country  would  character¬ 
ize  it,  and,  on  the  other  hand,  will  not  characterize  the  provision 
solely  in  accordance  with  the  concepts  of  the  lex  fori,  that  is, 
it  will  not  decide  that  the  provision  of  the  foreign  law  is  a 
matter  of  intrinsic  validity  or  is  a  matter  of  formal  validity, 
as  the  case  may  be,  merely  because  a  requirement  of  the  lex  fori 
as  to  parental  consent,  differently  expressed  or  in  a  different 
context,  and  ex  hypothesi  inapplicable  to  the  marriage  under 
consideration,  is  characterized  in  the  domestic  law  of  the  forum 
in  one  way  or  the  other.  It  is  submitted  that  the  suggested 
method  of  approach  may  fairly  be  described  as  a  via  media 
between  characterization  in  accordance  with  the  local  concepts 
of  the  forum  and  characterization  in  accordance  with  the  lex 
causae  (u). 

In  conclusion,  it  would  seem  to  be  doubtful  whether  the 
doctrine  of  secondary  characterization  in  accordance  with  the 
lex  causae  has  any  utility  as  an  independent  doctrine.  If  the 
question  is  characterized  as  one  with  regard  to  which  the  forum 
is  prepared  to  adopt  the  doctrine  of  the  renvoi,  the  forum  will 
of  course  adopt  the  secondary  characterization  of  the  lex  causae 
in  the  application  of  the  proper  law.  If  the  question  is  one 
which  can  be  finally  characterized  only  after  examination  of 
the  provisions  of  a  foreign  law,  the  characterization  necessarily 
precedes  the  selection  of  the  proper  law  and  is  not  secondary 
characterization.  In  the  first  kind  of  case,  secondary  character¬ 
ization,  if  any,  in  accordance  with  the  lex  causae  is  an  inevitable 
incident  of  the  adoption  of  the  doctrine  of  the  renvoi  by  the 
forum,  while  the  second  kind  of  case  does  not  raise  the  problem 
of  secondary  characterization.  Other  kinds  of  cases  have  been 
put  forward  as  presenting  problems  of  secondary  characteriza¬ 
tion,  but  those  who  put  them  forward  are  not  in  agreement 
with  each  other.  It  appears  that  one  writer  analyzes  a  case  in 
such  a  way  that  a  given  question  is  the  subject  of  primary 
characterization,  prior  to  the  selection  of  the  proper  law  and 
strictly  in  accordance  with  the  lex  fori,  and  that  another  writer 
analyzes  the  case  in  such  a  way  that  the  same  question  is  the 
subject  of  secondary  characterization,  after  the  selection  of  the 
proper  law  and  strictly  in  accordance  with  the  lex  causae.  This 
lack  of  agreement  in  itself  suggests  doubt  as  to  the  validity  or 
utility  of  the  distinction  between  primary  and  secondary  charac¬ 
terization,  and  the  process  of  characterization  would  seem  to  be 


(u)  Cf.  chapter  4,  §§  1,  2. 
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too  artificial  or  too  much  a  matter  of  individual  opinion  to  serve 
as  a  working  guide  to  a  court  fvj.  Except  in  cases  involving 
the  renvoi  courts  are  too  much  inclined  to  characterize  a  ques¬ 
tion  in  accordance  with  the  local  concepts  of  the  lex  fori  ( w) . 
They  should  be  encouraged  to  characterize  questions,  not  in  the 
abstract  or  in  the  dark,  but  in  the  light  of  the  provisions  of 
potentially  applicable  laws  and  prior  to  the  final  selection  of  the 
proper  law  (x),  but  that  is  a  very  different  thing  from  asking 
them,  under  the  guise  of  secondary  characterization,  to  deliver 
over  to  the  tender  mercies  of  a  foreign  law  the  construction 
and  application  of  the  conflict  rules  of  the  forum  ( y) . 


(v)  Cf,  Yntema,  op,  eit,  note  (a),  supra,  (1941)  ,  4  U.  of  Tor. 
L.J,  at  p.  234. 

(w)  As  was  done  in  Ogden  v.  Ogden,  [1908]  P.  46. 

(x)  Yntema,  op,  cit.,  at  p.  234:  ^'No  inherent  necessity  requires 
the  settlement  of  the  so-called  primary  characterizations  before  the 
various  alternatives  are  explored.”  See  also  chapter  8,  §  3. 

(y)  Nussbaum,  reviewing  Robertson's  book  (1940),  40  Columbia 
L.  Rev.  1467-1468,  says  “In  fact  the  author  considerably  overdoes 
Cheshire's  views;  this  is  perhaps  the  most  original  feature  of  his  dis¬ 
quisition.  In  order  to  establish  a  kind  of  balance  between  ^primary' 
and  ‘secondary'  qualifications,  he  tends  to  inflate  the  latter  by  allo¬ 
cating  to  it  situations  which  in  reality  are  subject  to  primary  quali¬ 
fication  under  the  law  of  the  forum.” 


Chapter  VII. 

RENVOI  AND  SUCCESSION  TO  MOVABLES* 

§  1.  Introduction,  p.  110. 

§  2.  Formal  validity  of  will,  p.  112. 

§  3.  Status  and  capacity,  p.  114. 

§  4.  Intrinsic  validity  of  will  or  succession  on  intestacy,  p.  1 15. 
§  5.  Domicile  in  French  law,  p.  116. 

§  6.  The  renvoi,  p.  118. 

(1)  Classification  of  hypothetical  cases,  p.  119. 

(2)  Case  A(l) :  Formal  validity  of  will,  p.  120. 

(a)  Collier  v.  Rimz,  p.  120. 

(b)  Bremer  v.  Freeman,  p.  123. 

(c)  Lord  Kingsdown’s  Act,  p.  126. 

(d)  In  re  Lacroix,  p.  127. 

(3)  Cases  A  (2)  (3),  C(3) :  Formal  validity  of  will,  p. 
128. 

(4)  Cases  A(5)(6);  Intestacy  or  intrinsic  validity  of 
will,  p.  130. 

(a)  In  re  Trufort,  p.  131. 

(b)  In  re  Johnson,  p.  133. 

(c)  The  French  courts  and  the  renvoi,  p.  136. 

(d)  In  re  Annesley,  p.  139. 

(5)  Cases  B(5),  C(5),  D(5):  Intestacy  or  intrinsic 
validity  of  will,  p.  143. 

(a)  Repeal  of  article  13  and  In  re  Annesley,  p.  143. 

(b)  In  re  Ross,  p.  144. 

(6)  Cases  B(l)  (3) :  Formal  validity  of  will,  p.  146. 

§  7.  Status  and  the  law  of  the  domicile. 

(1)  Renvoi  in  German  law,  p.  148. 

(2)  Status  in  the  conflict  of  laws,  p.  150. 

(3)  In  re  Askew,  p.  151. 

§  8.  Conclusion,  p.  154. 

♦This  chapter  reproduces  an  article,  bearing  the  same  title,  pub¬ 
lished  (1930),  46  Law  Quarterly  Eeview  465-486,  and  (1931),  47  Law 
Quarterly  Review  271-293,  and  [1932]  1  Dominion  Law  Reports  1-47, 
and  under  the  title  Renvoi  et  Succession  Mobilifere  (1932) ,  27  Revue 
de  Droit  International  Priv4  264-278,  460-479.  The  article  has  been 
substantially  revised  so  as  to  co-ordinate  it  with  the  subsequent  chap¬ 
ters  relating  to  the  renvoi 
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§  1.  Introduction. 


The  doctrine  of  the  renvoi  may  be  illustrated  by  the  follow¬ 
ing  case.  of  English.^domicile  .of... origin,  dies  intestate, 

domiciled  (in  the  English  sense)  in  Utopia,  but  without  having 
an  authofizedlioiriicile  there  in  accordance  with  .Utopian  law, 
leaving  movables  situated  in  Etigland  and.  Utopia.  An  English 
court  has  to  decide'  hdw  the  surplus  of  the  English  movables, 
after  payment  of  debts  and  tesSmmtary  expenses,  shall  be  dis¬ 
tributed.  By  aln  English  ri^e  o£conIict  "of  laws,  as  regards  the 
succession  to  the  moviEIis-the-court-Xs-i2^re4TQ..the.  law^of 
the  country  in  which  A  was  domiciled  at  the  time  of  his  death,- 
thaTisTShe  law~of~U'topia^  ThFEhglish  court  is  informed  by  the 
evidence  of  expert  witnesses  (a)  that  by  the  corresponding  con¬ 
flict  rule  of  thriaw^Ufopia.successioii-to-A’sjtnoyabl.es,is  gov¬ 
erned  by  the  law  of  the  last  domkile  of  A,  but__(bj  that  in  the 
circumstances  a  court  in  Utopia  would  decide  that  A  was  not 
domiciled  in  Utopia,  and  that  his  movables  v^ould  be  distributed 
in  accordance  w!thThe~law~ofEngland,  the  country..oLhis  domi- 
cile  of  oriffln.  The  English  court,  having  been  referred  by  its 
own  conflict  rule  to  Utopian  law,  and  finding  that  Jhere Js,  a 
reference  back,  or  renvoi,  by  the  ^respondingJJtopian.conflict 
rule,  accepts  th£  renvoi  and  distributes,  the  English  movables  in 
accordance  with  "En^slTdomestic  law,  that  is,  as  if  A  had  been 
domiciled  (in  the  English  sense)  in  England  at  the  time  of  his 
death  (a). 

In  the  case  supposed  there  is,  however,  an  alternative  course 
open  to  an  English  court.  It  may  say  that  the  reference  by  its 
own  conflict  rule  to  the  law  of  Utopia  is  a  reference  to  the  do¬ 
mestic  rules  of  Utopian  law,  that  is,  the  law  which  in  Utopia 
would  be  applied  in  the  case  of  a  Utopian  national  dying,  in¬ 
testate,  domiciled  (in  the  Utopian  sense)  in  Utopia;  and,  ac¬ 
cordingly,  the  English  movables  would  be  distributed  in  accord¬ 
ance  with  the  domestic  Utopian  law  of  succession  on  intestacy 
without  regard  to  any  evidence  of  the  experts  with  regard  to 
Utopian  conflict  of  laws,  that  is,  without  regard  to  the  way  in 
which  the  Utopian  movables  of  A’s  estate  would  be  distributed 
ip  Utopia. 


V. ,  The  ffisrample  given  in  the  original  article  was  that  of  a  Bri- 
tish  subject-dying  domiciled  in  Italy,  intestate,  with  a  reference  by  the 
conflict  rule  to  the  na.tion3.1  law  of  the  deceased.  This  ex- 
ample  was  auiSerficially  simple,  but  was  full  of  inherent  difficulties, 
which  are  discuss^  in  chapter  9,  §  4,  and  the  innocuous  example 
given  in  the  text  has  been  substituted  for  it. 
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The  object  of  the  present  chapter  is  to  reconsider  the  English 
cases  which  are  usually  cited  (b)  zs  impliedly  or  expressly  sup¬ 
porting  the  doctrine  of  the  renvoi,  with  especial  reference  to 
succession  to  movables  on  death.  It  is  submitted,  in  view  of 
the  inherent  inconsistencies  of  certain  lines  of  reasoning,  and 
the  strange  results  of  the  doctrine  as  applied  to  different  sets 
of  facts,  that  the  supposed  authorities  for  the  renvoi  arc,  to 
say  the  least,  singularly  weak,  and  that  any  advantages  which 
it  is  supposed  to  possess  either  disappear  on  examination  or 
are  outweighed  by  its  disadvantages  (c).  For  the  sake  of  con¬ 
venience  of  reference  the  leading  articles  and  notes  written  in 
English  and  containing  a  discussion  of  the  renvoi  are  mentioned 
in  a  foot  note  (d).  Without  traversing  again  the  whole  field,  it 


(6)  See  Westlake  Private  International  Law,  chapter  2 

(Domicile  and  Nationality — Renvoi),  and  the  longer  list  of  cases 
cited  in  Dicey,  Conflict  of  Laws  (5th  ed.  1932),  Appendix,  note  1, 
Meaning  of  ‘Taw  of  a  Country,”  and  the  Doctrine  of  the  Renvoi. 


(c)  The  sentence  in  the  text  is  reprinted  here  exactly  as  it  ap¬ 
peared  in  the  original  article,  but  the  objection  there  stated  to  the 
doctrine  of  the  renvoi  should  be  understood  as  being  limited  to  the 
acceptance  of  that  doctrine  as  a  general  rule  applicable  to  all  types 
of  situations.  As  will  appear  in  the  further  discussion  of  the  renvoi 
in  chapters  8,  9  and  10,  the  renvoi  may  be  admissible  as  a  special 
device  for  reaching  a  desirable  social  result  in  some  exceptional  classes 
of  cases — not  including,  however,  cases  of  succession  to  movables 
on  intestacy  or  questions  of  the  intrinsic  validity  of  a  will  of  mov¬ 
ables.  As  is  explained  in  §  6(2)  (a)  of  the  present  chapter, 
the  formal  validity  of  a  will  of  movables  must,  in  my  opinion,  be 
treated  in  a  special  manner. 


(d)  In  England,  in  addition  to  Westlake,  op,  cit,,  and  Dicey,  op, 
cit,  see  Bate,  Notes  on  the  Doctrine  of  Renvoi  in  Private  International 
Law  (London  1904) ;  Abbott,  Is  the  Renvoi  a  Part  of  the  Common 
Law?  (1908),  24  L.Q.  Rev.  133;  Brown,  In  re  Johnson  (1909),  25  L.Q. 
Rev.  145;  Bentwich,  The  Law  of  Domicile  in  its  Relation  to  Suc¬ 
cession  and  the  Doctrine  of  Renvoi  (London,  1911) ;  Baty,  Pcfiaiflzed 
Law  (London,  1914)  115  ff.;  review  by  Pollock  (1915),  31  L.Q.  Rev. 
106;  6  Halsbury,  Laws  of  England  (1909),  223,  especially  note  (r) ; 
Pollock,  The  Renvoi  in  New  York  (1920),  36  L.Q.  Rev.  91.  Some 
later  writers  are  cited  in  chapter  8. 

In  the  United  States  the  prevailing  opinion  is  adverse  to  the  doc¬ 
trine.  See  Lorenzen,  The  Renvoi  Theory  and  the  Application  of 
Foreign  Law  (1910),  10  Columbia  L.  Rev.  190,  327;  Lorenzen,  The 
Renvoi  Doctrine  in  the  Conflict  of  Laws;  Meaning  of  “The  Law  of 
a  Country”  (1918),  27  Yale  L.J.  509;  Schreiber,  The  Doctrine  of 
the  Renvoi  in  Anglo-American  Law  (1918),  31  H^v.  L.  523; 
(Conflict  of  Laws  Restatement  (1934)  §§  7,  8;  1  Beale,  Conflict  of 
Laws  (1935)  55  ff.;  In  re  Tallmadge  (1919),  181  N.Y.  Supp.  (215 
N.Y.  St.)  336,  109  Misc.  Rep.  (N.Y.)  696.  See  also  some  later 
writers  cited  in  chapter  8. 

Some  account  of  the  doctrine  of  the  renvoi  in  France  is  given  in 
5  6(4)  (c),  infra. 
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is  attempted  in  the  present  article  to  discuss  the  subject  from  a 
somewhat  different  point  of  view. 

In  connection  with  the  distribution  of  the  movables  of  a  de¬ 
ceased  person  the  renvoi  may  prove  to  be  a  complicating  factor 
in  at  least  three  classes  of  cases:  (a)  cases  relating  to  the  formal 
validity  of  a  will;  (b)  cases  relating  to  status  and  capacity; 
and  (c)  cases  relating  to  the  intrinsic  validity  or  legal  effect 
of  a  will  or  relating  to  succession  on  intestacy.  Class  (b)  is 
separately  stated  because  in  some  foreign  countries  it  falls  un¬ 
der  a  distinct  rule  of  conflict  of  laws.  The  reported  English 
cases  relate  chiefly  to  classes  (a)  and  fc). 

In  a  relatively  large  number  of  cases  decided  by  English 
courts  which  have  involved  or  have  been  supposed  to  involve  the 
renvoi  the  foreign  law  in  question  has  been  the  law  of  France, 
and  a  frequently  recurring  clement  has  been  the  peculiar  view 
of  French  law  as  to  domicile  resulting  from  the  provision  of  art. 
13  of  the  French  Civil  Code  (now  repealed,  but  hereinafter  dis¬ 
cussed  with  some  particularity) .  The  principal  examples  of 
the  possible  application  of  the  renvoi  will  therefore  be  situations 
in  which  the  competing  laws  are  English  law  and  French  law 
respectively,  and  by  way  of  introduction  to  the  discussion  of 
those  situations  a  comparative  statement  of  rules  of  the  conflict 
of  laws  seems  desirable. 

The  contrast  between  English  and  French  conflict  rules,  in 
the  three  classes  of  cases  mentioned  above,-  is  susceptible  of  being 
stated  shortly,  and  at  the  same  time  with  sufficient  accuracy 
for  the  present  purpose. 

So  far  as  Ontario  and  the  other  common  law  provinces  of 
Canada  are  concerned,  it  is  assumed  that  the  prevailing  rules  of 
the  conflict  of  laws  ate  identical  with  the  English  rules.  The  pro¬ 
vince  of  Quebec,  however,  is  in  a  special  position.  Its  law  as 
to  property  and  civil  rights,  derived  for  the  most  part  from 
French  law,  was  codified  in  1866  under  the  title  of  the  Civil 
Code  of  Lower  Canada  This  Code,  unlike  the  French  Civil 
Code,  contains  a  comprehensive  series  of  provisions  relating  to 
the  conflict  of  laws,  and  such  of  these  provisions  as  are  relevant 
to  the  subject  of  the  present  article  are  included  in  the  following 
comparative  statement  of  rules  of  conflict  of  laws.  I 

§  2.  Formal  Validity  of  Will. 

Apart  from  Lord  Kingsdown’s  Act  (e),  the  English  rule  is 
that  the  law  governing  the  formal  validity  of  a  will  of  movables 
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is  the  law  of  the  domicile  of  the  testator  at  the  time  of  his 
death  —  the  connection  between  succession  to  movables  and 
the  personal  law  or  statute  of  the  de  cujus  having  been  adopted 
in  England  in  its  extreme  form,  not  only  requiring  that  distri¬ 
bution  should  be  made  in  accordance  with  the  law  of  the  domi¬ 
cile,  but  also,  differing  from  the  rule  more  widely  prevailing  in 
Europe,  requiring  the  will  to  be  made  according  to  the  forms 
of  the  domicile  (f). 

Article  7  of  the  Civil  Code  of  Lower  Canada  provides  that 
''acts  and  deeds  made  and  passed  out  of  Lower  Canada  are 
valid,  if  made  according  to  the  forms  required  by  the  law  of  the 
country  where  they  were  passed  or  made/'  This  provision  ap¬ 
plies  to  the  making  of  a  will  of  movables,  and  has  been  held  by 
a  majority  judgment  of  the  Supreme  Court  of  Canada  (g)  to  be 
permissive  or  facultative,  not  imperative  or  obligatory,  so  that 
in  the  alternative,  a  will  made  in  accordance  with  the  forms  of 
the  domicile  is  valid* 

The  French  Civil  Code  contains  no  general  provision  corres¬ 
ponding  with  article  7,  but  it  is  provided  by  article  999  that  a 
Frenchman  may,  in  a  foreign  country,  make  a  will  either  by  act 
under  his  private  signature  or  by  authentic  act  in  accordance 
with  the  forms  in  use  in  the  place  in  which  the  will  is  made  (h) . 
This  rule  is  facultative,  not  obligatory,  so  that  a  Frenchman 
may,  in  a  foreign  country,  make  a  will,  valid  in  France,  in  ac¬ 
cordance  with  the  forms  prescribed  by  his  own  national  law. 
Similarly,  it  appears  to  be  the  prevailing  French  view  that  a 
foreigner  may,  in  France,  make  a  will  in  local  French  form,  or 
alternatively,  make  a  will,  valid  in  France,  in  accordance  with 
the  forms  of  his  own  national  law  fO-  The  French  law  as  to 
the  validity  of  a  foreigner's  will  was,  however,,  formerly  some¬ 
what  obscured  by  the  provision  of  article  13  of  the  French  Civil 


{e)  See  §  6(2)  (c),  infra,  and  chapter  23. 

(/)  Cf  Westlake,  Private  International  Law,  chapter  2. 

(g)  Ross  V.  Ross  (1894),  25  Can..  S.C.E.  SOI, 

point  the  unanimous  opinions  of  tlw  Judges  of  the  Court  ^ 

Bench  for  Lower  Canada  (1893),  Q.R.  2  Q.B.  413.  As  to  this  case, 
see  also  §  6(6),  infra, 

(h)  In  accordance  with  the  maxim  locus  regit  actum,  more  ex¬ 
actly  expressed  in  French,  la  loi  du  lieu  oil  se  passe  chaqueacte  en 
rSgit  la  forme  {Gu^pratte  v.  Young  (1851),  4  DeG.  &  Sm.  217,  at  pp. 

227-8).  .  ,  ^  • 

(i)  Pillet,  Traits  Pratique  de  Droit  International  Priv§  (Pans, 
1924),  vol.  2,  §§  610  ff.;  Niboyet,  Manuel  de  Droit  International 
Priv^  (Paris,  1928),  §§  535  If.,  549  if. 
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Code,  to  be  discussed  later  (j),  and  at  least  as  stated  in  evidence 
in  English  cases,  the  reference  to  the  foreign  testator’s  national 
law  means  in  effect  the  law  of  his  legal  domicile  in  the  French 
sense  (k). 


§  3.  Status  and  Capacity. 


The  English  rule  as  to  the  capacity  of  a  testator  is,  as  regards 
movables,  that  the  governing  law  is  that  of  the  testator’s  domi¬ 
cile  at  the  time  of  his  death  (1). 

Article  6  of  the  Civil  Code  of  Lower  Canada,  after  providing, 
subject  to  certain  exceptions,  that  movable  property  is  governed 
by  the  law  of  the  domicile  of  its  owner,  provides  that  "an  in¬ 
habitant  of  Lower  Canada,  so  long  as  he  retains  his  domicile 
therein,  is  governed,  even  when  absent,  by  its  laws  respecting 
the  status  and  capacity  of  persons;  but  these  laws  do  not  apply 
to  persons  domiciled  out  of  Lower  Canada,  who,  as  to  status 
and  capacity,  remain  subject  to  the  laws  of  their  country.’’  By 
article  835  the  capacity  of  the  testator  is  considered  relatively 
to  the  time  of  the  making  of  the  will  (m). 

Article  3  of  the  French  Civil  Code  provides  that  the  laws  re¬ 
specting  the  status  and  capacity  of  persons  apply  to  Frenchmen, 
even  if  they  are  resident  in  a  foreign  country.  The  Code  does 
not  provide  for  the  case  of  the  foreign  resident  in  France,  but  it 
is  clear  that  the  general  rule  of  French  law  is  that  a  person’s 
status  and  capacity  are  governed  by  his  national  law  (n).  At 
this  point,  however,  another  question  arises,  namely,  whether 
this  rule  as  to  capacity  includes  the  law  which,  defines  or  limits  a 
tetator’s  power  of  disposing  of  his  property.  The  answer  of 
French  law  to  this  question  is  that  the  disposing  power  of  a 
testator  is  governed  by  the  law  which  governs  succession,  that 
w,  the  lex  domtcihi,  and  not  by  the  law  which  governs  capacity. 
The  rule  as  to  capacity  would,  therefore,  presumably  be  limited 
to  questions  as  to  the  testator’s  personal  capacity  (as,  for  ex- 


(i)  See  §  5,  infra* 

nsin  as  to  the  French  law  in  Collier  v.  Rwaz 

Pr  at  «  Bremw  v.  Freeman  (1867),  10  Moore 

infra^^^'  Croofcewden  v.  Fuller  (1859),  in  §  6(3), 

(1)  Westlake,  Private  International  Law,  §  86. 

(u)  Johnson,  Conflict  of  Laws,  vol.  3  (1937)  66  fF. 
ff  •  Manuel  de  Droit  International  Priv4  (1928),  §§  677 

432  Manuel  de  Droit  International  Priv4  (1920),  pp.  581, 
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ample,  the  question  whether  he  was  of  age,  or  the  question  whe¬ 
ther  he  was  of  “sound  and  disposing  mind,  memory  and  under¬ 
standing”)  (o),  and  the  effect  of  any  disposition  made  by  him 
would  nevertheless  be  subject  to  any  limitations  imposed  by  the 
law  of  his  domicile  upon  his  disposing  power.  Stating  the  mat¬ 
ter  in  more  general  terms,  the  law  as  to  status  and  capacity  does 
not  include  any  rule  of  law  which  is  part  of  the  law  relating  to 
things,  obligations,  succession  or  the  form  of  acts  (p). 


§  4-  Intrinsic  Validity  of  a  Will  or  Succession  on  Intestacy. 

Before  the  passing  of  Lord  Kingsdown’s  Act  ( q)  the  English 
rule  as  to  the  intrinsic  validity  or  legal  effect  of  a  will  of  mov¬ 
ables  was  that  the  governing  law  was  the  law  of  the  domicile  of 
the  testator  at  the  time  of  his  death,  but  this  rule  is  now  subject 
to  the  provision  of  s.  3  of  that  statute  that  “no  will ....  shall 
be  held  to  (be  revoked  or  to  have  become  invalid,  nor  shall  the 
construction  thereof  be  altered,  by  reason  of  any  subsequent 
change  of  domicile  of  the  person  making  the  same"  (r).  In 
the  case  of  intestacy  the  governing  law  as  to  distribution  among 
the  beneficiaries  is  the  law  of  the  domicile  of  the  deceased  owner 
at  the  time  of  his  death  ( s) . 

By  virtue  of  the  provision  of  article  6  of  the  Civil  Code  of 
Lower  Canada  that  movable  property  is  governed  by  the  law  of 
the  domicile  of  the  owner,  the  Quebec  rule  is  that  succession  on 
intestacy  and  the  intrinsic  validity  of  a  will  are  governed  by  the 
law  of  the  domicile  of  the  de  cujus  at  the  time  of  his  death,  al¬ 
though  it  does  not  appear  to  have  been  decided  whether  the 
construction  of  a  will  should  be  governed  by  the  law  of  the  last 
domicile  or  by  some  other  law  (t). 

Although  not  usually  so  stated  in  English  cases  (a),  the 
French  rule  is  substantially  the  same  in  terms  as  the  English 


(o)  Cf.  articles  901  ff.  of  the  French  Civil  Code;  Fillet,  Traitd 
Pratique  de  Droit  International  Priv6  (1924),  vol.  2,  §  614,  p.  WO; 
Lorenzen,  French.  Rules  of  Conflict  of  Laws  (1928),  38  Yale  L.L  165, 
at  p.  183. 

(p)  Niboyet,  op.  cit,  §  595  (Influence  des  conflits  de  qmlifications 
8UT  lev  cornpHence  de  Id  loi  Tidtiondle), 

(q)  See  chapter  23. 

As  to  the  effect  of  this  provision,  see  chapter  22,  §  2(6). 
Westlake,  Private  International  Law,  §  59. 
ibi  See  Johnson,  Conflict  of  Laws,  vol.  3  (1937)  59  ff-l 
McGihhon  v.  Abbott  (1885),  lO  App.  Cas.  653,  especially  at  p.  659. 

(u)  See,  e.g.  In  re  Trufort  (1887),  36  Ch.  D.  600,  at  pp.  603-4,  and 
In  re  Annesley,  [1926]  Ch.  692,  at  pp.  706-7,  where  the  French  rule 


(r) 

(s) 
it) 
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rule  was  before  the  passing  of  Lord  Kingsdown's  Act,  that  is, 
that  succession  to  movables  is  governed  by  the  law  of  the  domi¬ 
cile  of  the  de  cujus  at  the  time  of  his  death;  and  for  this  purpose 
succession  includes  generally  questions  of  the  intrinsic  validity 
or  legal  effect  of  a  will  and,  in  particular,  any  limitations  im¬ 
posed  by  law  upon  the  disposing  power  of  a  testator.  As  stated 
by  Niboyet  (o): 

Les  meubles  etant  soumis,  en  droit  positif  frangais,  a  la  loi  du 
domicile  du  defunt,  la  succession  presentera  done  un  caractere  d’uni- 
versalit^,  en  principe  (w). 

La  loi  du  domicile  designe  les  heritiers  ou  legataires,  la  quotite 
disponible  et  la  reserve  hereditaire;  elle  regit  Tinstitution  contract- 
uelle,  la  validite  des  diverses  dispositions  testamentaires  quant  au 
fond,  la  forme  du  testament  olographe  en  vertu  du  caractere  f acultatif 
de  la  regie  locus  regit  actum  {x),  la  succession  anomale,  la  represen¬ 
tation,  le  droit  du  conjoint  survivant,  etc. 

§  5.  Domicile  in  French  Law. 

Although  on  the  face  of  it  the  French  rule  of  conflict  of  laws 
as  to  succession  to  movables  is  the  same  as  the  English  rule,  in 
that  both  alike  say  that  the  governing  law  is  the  lex  domicilti, 
the  two  rules  are  frequently  different  in  their  effect  because  in 
a  given  case  the  de  cujus  may  be  regarded  by  English  law  as 
being  domiciled  in  one  country,  and  by  French  law  as  being 
domiciled  in  another  country.  This  difference  of  view  as  to  the 
domicile  of  a  given  person  may  arise  in  either  of  two  ways. 

(a)  It  is  much  harder  in  English  law  than  in  French  law  to 
prove  a  change  from  a  domicile  of  origin  to  a  domicile  of  choice, 
so  that  it  may  easily  happen  that  a  person  of  French  domicile 
of  origin,  resident  in  England,  will  be  held  by  a  French  court 
to  be  domiciled  in  England  and  will  be  held  by  an  English  court 
to  be  still  domiciled  in  France  (a). 


was  stated  as  if  it  referred  to  the  national  law,  as  such,  of  the  de 
cujus,  whereas  in  the  case  of  a  foreigner  not  domiciled  in  the  French 
sense  in  France  the  reference  is  to  the  law  of  his  domicile  of  origin. 
See  Niboyet,  Manuel  de  Droit  International  Priv4  (1928),  §§  723-725. 
The  point  is  of  some  importance,  as  will  appear  in  the  subsequent 
examination  of  the  English  cases. 

{v)  Manuel  de  Droit  International  Priv4  (1928),  §  733;  cf.  Pillet, 
Traits  Pratique  de  Droit  International  Priv4  (1924),  vol.  2,  §§  581  ff., 
617.  See  also  French  Rules  of  Conflict  of  Laws  by  Lorenzen  (1928), 
38  Yale  L.J.  163,  at  pp.  181,  187. 

(w)  Some  exceptions  are  stated  in  Niboyet,  op.  §§  734  ff. 

(a)  Niboyet,  op.  cit,  §  549,  cited,  supra,  in  connection  with  the 
rules  as  to  the  formal  validity  of  a  will. 

(a)  S^,  e.g.  In  re  Martin  [1900]  P.  211;  cf,  Wimns  v.  Attorney- 
general  [1904]  A.C.  287;  Niboyet,  Manuel  de  Droit  International 
Pnv6,  §  410,  p.  493. 
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(b)  An  English  court  applies  the  strict  rules  of  English  law 
as  to  domicile  impartially  to  a  person  of  French  domicile  of  ori¬ 
gin  resident  in  England  and  to  a  person  of  English  domicile  of 
origin  resident  in  France.  On  the  other  hand,  in  the  case  of  an 
Englishman  resident  in  France,  a  French  court  might,  more 
readily  than  an  English  court,  find  that  he  was  domiciled  w 
fact  in  France,  but  it  would,  before  August  10,  1927,  much 
less  readily  find  that  he  had  acquired  a  legal  domicile  in  France, 
effective  for  the  purposes  of  succession. 

The  date  mentioned  is- that  of  the  repeal  of  the  famous  article 
13  of  the  French  Civil  Code.  This  article,  it  is  submitted,  is 
worthy  of  a  solemn  even  though  belated  obituary  notice  in  an 
English  law  review,  not  only  because  of  the  important  bearing 
which  its  repeal  will  have  on  future  cases,  but  also  because  in  its 
life-time  it  gave  so  much  trouble  to  English  courts  (b),  and,  as 
will  appear,  was  chiefly  responsible  for  a  certain  amount  of  mis¬ 
understanding  by  virtue  of  which  the  renvoi  seemed  to  secure 
some  foothold  in  English  law.  In  its  original  form  ( 1804)  this 
article  provided  that  a  foreigner  who  had  been  admitted  by  the 
government  to  establish  his  domicile  in  France  should  enjoy 
all  civil  rights  there  so  long  as  he  continued  to  reside  there.  The 
words  ''by  the  government'’  (par  le  gouvernement)  were  re¬ 
placed  in  1807  by  the  words  “by  the  authorization  of  the  emp¬ 
eror"  (par  V aatorisation  de  Tempereur),  and  in  1816  by  the 
words  "by  the  authorization  of  the  king"  (par  V autonsatton 
da  roi) ,  and  so  on.  The  chief,  if  not  the  only,  object  of  the 
provision  as  to  government  authorization  was  to  assure  to  a 
foreigner  living  in  France  the  enjoyment  of  civil  rights. 

In  1889,  however,  the  scope  of  article  13  was  changed,  when 
it  was  amended  so  as  to  provide  that  a  foreigner  authorized  by 
decree  to  establish  his  domicile  in  France  should  enjoy  all  civil 
rights  there;  and  that  the  effect  of  the  authorization  should  cease 
on  the  expiration  of  five  years,  if  the  foreigner  did  not  apply  for 
naturalization  or  if  his  application  for  naturalization  was  re¬ 
fused.  In  other  words,  when  the  authorization  expired,  a  for¬ 
eigner  living  in  France  who  desired  to  retain  whatever  rights 
the  authorization  gave  him  was  virtually  obliged  to  apply  for 
naturalization.  As  a  resident  of  France  without  government 
authorization  he  would,  however,  enjoy  to  a  limited  extent  civil 
rights  as  to  some  matters. 


(6)  This  will  appear  abundantly  in  the  subsequent  examination  of 
the  cases. 
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Article  13  was  repealed  on  August  10,  1927.  On  that  date 
the  Parliament  of  France  passed  a  new  law  relating  to  French 
nationality,  with  the  chief  object  of  encouraging  and  facilitat¬ 
ing  the  naturalization  of  foreigners  resident  in  France;  and  it 
was  considered  useless  to  continue  to  provide  for  an  intermediate 
status  (that  of  a  resident  in  France  with  an  authorized  domi¬ 
cile)  between  the  status  of  a  mere  resident  in  France  and  that 
of  a  naturalized  French  citizen.  The  repeal  of  article  13  has 
.  simplified  the  question  of  the  acquisition  of  a  domicile  in  France. 
So  long  as  article  13  remained  in  force  cases  involving  English 
law  and  French  law  and  governed  by  the  law  of  the  domicile 
were  complicated  by  the  fact  that  according  to  English  law  a 
resident  of  France  might  be  domiciled  there  without  having  the 
authorization  of  the  French  government,  whereas  according  to 
French  law,  at  least  for  the  purpose  of  succession  to  movables,  a 
foreigner  residing  in  France  without  government  authorization 
was  regarded  as  having  no  legal  domicile  in  France  and  there¬ 
fore  as  having  retained  his  domicile  of  origin  (c). 


§  6.  The  Renvoi, 

The  foregoing  summary  statement  of  certain  rules  of  conflict 
of  laws  of  different  countries  is  sufiicient  to  suggest  a  great 
variety  of  situations  in  which  the  doctrine  of  the  renvoi  may 
play  a  part.  The  broad  question  which  any  discussion  of  that 
doctrine  raises  is  whether,  when,  for  example,  English  law  says 
that  a  case  is  governed  by  French  law  (the  l^Jc.^tl[iiciUi)  ^  an 
EngUsjhc^rFis  to  aj^  law,  that  is,  the 

ordinaryTiw  ^  Ejrenchmen  and  French 

transactions,  JSkadi-^ruTe¥l)^r^^^  conflict  „  oLlaws.. .  If 

an  English  court  applies  French  conflict  rules  and  those  rules 
say  that  the  case  is  governed^, by  English  law  or  somp  other  law, 
therejs,  so  to  speak,  a  remission  or  renvoi  of  the  case  To  Eiiglisb 
law*,  orTlendijig  oOF^  to  the  law  of  some  thkd  c^^^ 
EvitTITTEFIawT^  England  ancTTranbTFbth  say  that  the  tex 
applies/  a  similar  question  as  to  the  renvoi  arises  if  the 
"^as^  don^^iciled  in  the  English  sense ^mTrancei^^  was 
domxoIeifflrrtEe  Fren^  IS  ^feglanff situation 
has  frequently  arisen  as  between  England  and  France,  as  will 


Niboyet,  Manuel  de  Droit  International  Priv6  (Paris, 
^  Dicey,  Conflict  of  Laws,  (4th  ed., 

(1927),  p.  821,  note  (d) :  ih%d  (5th  ed.  1932)  873;  Lorenzen,  French 
Rules  of  Conflict  of  Laws  (1927),  36  Yale  L.J.  731,  at  pp.  732-734. 
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appear  from  the  subsequent  discussion,  and  it  is  therefore  made 
the  basis  of  the  classification  of  hypothetical  cases  stated  below. 

(1)  Classification  of  Hypothetical  Cases. 

Case  A.  The  is  a_British;^uhject^crf.„Englis^^^ 

of  origin,  domiciled  (in  the  Engll^sense)..in  Fr an  at  the„time- 
of  his  death,  and  domiciled-in  fact  (in  the  French  sense)  in 
France  but  wfthout^havmg^Tate  the  l^r'^h^g^overn-^ 

ment  an  authorization^^  estabfisEjbTs  domicile  in  France  aii' pro- " 
vided  in  article.  of  thTTrSidi  OSIXode^  "  . 

Case  jB.  Same  case  as  A,  since  th^  repeal  of  article  13  of  the 
French  Civil  Code,  or  a  similar  case  arising  in  connection  with 
any  foreign  country  the  law,of  which,  does  not  include. any -pro — 
vision  corresponding  with  article  13. 

Case  C.  The^jje^gjias  is  a  British  subject  of  Englisb^doniicile 
resident  in  France  at  the  time  of  his  death  in  such 
circumstances  tFa^^^  he  is  heldToTiave  retained  his 

English  domicile  of  origin,  whereas  iiTFranH^Ee  TsT5Sdr"T:o  have 
acquired  a  domicile  in  fact  in  France  though  he  has  not  obtained 
government  authorization  under  article  13  of  the  French  Civil 
Code. 

Case  D.  Same^ase  as  C.  since  the  repeal  of  article  13  of  the_ 
French  Civil  Code,  or  a  similar  case  arismgTnXOim^OT^ 
any  foreign  country  the  law  of  which  does  not  include  any  pro¬ 
vision  corresponding  with  article  13. 

Case  £.  Th^de  cuius  is  a  French.xitiz£n..X).LFrench  do^micile  -- 
of  origin,  resident  in  England  at  the  time  of  his  death  in  such 
circumstances  that  in  England  he  is  held  to  have  retained  his 
French  domicile  of  origin,  whereas  in  France  he  is  held  to  have 
acquired  a  domicile  in  England. 

It  may  be  supposed  in  each  case  that  the  de  cujus  dies,  leav¬ 
ing  movables  both  in  England  and  in  France,  so  that  any  ques¬ 
tion  as  to  the  validity  of  his  will,  or  as  to  the  mode  of  dis¬ 
tribution  of  the  beneficial  interest  in  his  movables,  may  arise 
in  a  French  court  as  well  as  an  English  court.  The  variety  of 
five  cases  may  be  multiplied  by  six  by  supposing,  alternately, 
that  the  de  cujus 

(1)  makes,  in  France,  a  will  in  English  form; 

(2)  makes,  in  France,  a  will  in  French  form; 

(3)  makes,  in  England,  a  will  in  English  form; 

(4)  makes,  in  England,  a  will  in  French  form; 


120  Chap.  7.  Renvoi  and  Succession  to  Movables 

(5)  makes  a  will,  valid  as  to  form  by  both  English  law  and 
French  law,  and  intrinsically  valid  by  English  law,  but  intrin¬ 
sically  invalid  by  French  law;  or 

(6)  dies  intestate. 

Theoretically  the  foregoing  furnishes  us  with  thirty  hypo¬ 
thetical  cases,  but  practically  some  of  these  cases  are  of  no  im¬ 
portance  for  the  present  purpose.  For  example,  in  what  we  inay 
call  Case  K  (1),  that  is,  the  case  of  a  testator,  in  the  situatioja 
described  in  A,  making  in  France  a  will  in  French  form,  the 
result  is  clear.  The  English  rule  that  a  will  of  movables  is  for¬ 
mally  valid  if  made  in  accordance  with  the  lex  domicilii  and  the 
French  rule  that  such  a  will  is  formally  valid  if  made  in  ac¬ 
cordance  with  the  lex  loci  celebrationis  agree  in  upholding  the 
formal  validity  of  the  will  both  in  England  and  in  France,  and 
no  question  of  the  renvoi  arises.  Similarly  Case  B(2)  leads  to 
the  same  result,  the  case  not  being  affected  by  the  repeal  of 
article  13  of  the  French  Civil  Code.  Some  of  the  variants  of 
Case  A,  however,  give  rise  to  interesting  problems. 

!  (2)  Case  A(I )  :  Formal  Validity  of  Will 

Case  A  ( 1 )  is  of  special  interest.  This  is  the  case  of  a  testator, 
in  the  situation  described  in  A,  making  in  France  a  will  in 
, English  form.  It  is,  in  fact,  the  case  which  arose  in  Collier  v. 
Rivaz  (d),  in  Bremer  v.  Freeman  (e),  and  In  re  Lacroix  (f), 

(a)  Collier  v.  Rivaz. 

In  Collier  v.  Rivaz  one  Ryan,  a  British  subject  of  Irish  domi¬ 
cile  of  origin  and  subsequent  English  domicile  of  choice,  and 
domiciled  in  the  English  sense  in  Belgium  at  the  time  of  his 
death,  made  a  will  and  six  codicils.  The  question  discussed  in 
the  judgment  was  as  to  the  validity  of  four  of  the  codicils,  which 
were  made,  apparently  in  Belgium,  according  to  the  local  forms 
of  English  law  and  not  according  to  the  local  forms  of  Belgian 
law.  The  testator  died  in  1829,  and  at  that  time  the  French 
Civil  Code  was  in  force  in  Belgium  and  Holland,  which  from 
1815  to  1830  were  united  in  the  Kingdom  of  the  Netherlands. 
It  was  provided  by  article  1 3  of  that  Code  that  a  foreigner  who 
had  been  admitted  by  the  authorization  of  the  King  to  establish 


(d)  (1841),  2  Curt.  855  (substituting  Belgium  for  France). 

(e)  (1857),  10  Moore  P.C.  306. 

(/)  (1877),  2  P.D.  94  (after  the  passing  of  Lord  Kingsdown's 

Act). 
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his  domicile  in  the  kingdom  should  enjoy  all  civil  rights  there 
so  long  as  he  continued  to  reside  there.  Ryan  had  not  obtained 
this  authorization. 

Three  witnesses  were  examined  as  to  the  law  of  Belgium,  and 
they  were  unanimous  in  saying  that  a  foreigner  resident  in  Bel¬ 
gium  with  government  authorization  was  regarded  practically 
as  a  subject  of  the  country  as  regards  the  enjoyment  of  civil 
rights,  and  that  without  government  authorization  no  domicile 
could  be  acquired  in  accordance  with  the  law  of  Belgium.  Sir 
Herbert  Jenner  (gJ ,  who  heard  the  case  in  the  Prerogative  Court 
of  Canterbury,  decided  on  the  evidence  as  to  the  factum  of 
Ryan's  residence  in  Belgium  and  as  to  his  animus  manendi, 
that  is,  in  accordance  with  the  English  law,  that  Ryan  was  domi¬ 
ciled  in  Belgium  at  the  time  of  his  death,  and  that  therefore 
the  validity  of  the  codicils  was  governed  by  Belgian  law.  He 
did  not  think  it  necessary  to  consider  whether  the  witnesses  un¬ 
derstood  domicile  in  the  same  sense  or  whether  they  did  not 
rather  regard  it  as  being  practically  equivalent  to  naturalization, 
because  he  was  convinced  by  the  evidence  of  two  of  the 
witnesses  that  by  the  law  of  Belgium  the  successions  of  persons 
in  Ryan's  situation  were  governed  by  ''the  laws  of  their  own 
country."  As  one  of  the  two  witnesses  put  it,  they  "did  not 
lose  their  domicile  of  origin,  and  their  successions  consequently 
were  not  subject  to  the  law  of"  Belgium.  The  learned  judge 
then  gave  judgment  in  favour  of  the  validity  of  the  codicils  in 
accordance  with  his  now  well-known  formula  (h),  namely,  that 
the  court,  sitting  in  England,  "must  consider  itself  sitting  in 
Belgium  under  the  particular  circumstances  of  the  case." 

The  application  of  this  formula  is  more  fully  stated  in  the 
final  portion  of  the  judgment,  as  follows: 

Then,  according  to  the  opinion  of  these  gentlemen,  well  skilled  in  the 
practical  application  of  the  Code  Napoleon  and  its  dispositions,  and 
which  was  the  law  in  force  in  Belgium  up  to  the  year  1830,  when  the 

{g)  Afterwards  Sir  Herbert  Jenner  Fust. 

(h)  The  same  judge,  in  the  earlier  case  of  DeBonneval  v.  DeBonne-- 
ml  (1838),  1  Curt  856,  had  stated  his  conclusion  in  an  even  less 
defensible  form: — “The  precise  form  in  which  the  court  must  pro¬ 
nounce  its  sentence  is  this:  that  the  deceased,  at  the  time  of  his 
death,  was  a  domiciled  subject  of  France,  and  that  the  courts  of 
that  country  are  the  competent  authority  to  determine  the  validity 
of  his  will  and  the  succession  to  his  personal  estate;  and,  as  in  the 
case  of  Hare  v.  Nasmyth  (1816),  2  Add.  25,  the  court  suspends  the 
proceedings  here,  as  to  the  validity  of  the  will,  till  it  is  pronounced 
valid  or  invalid  by  the  tribunals  of  France.”  As  to  the  subsequent 
history  of  this  case  in  the  French  courts,  see  Schreiber,  31  Harv.  L. 
Rev.  523,  at  p.  538. 
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separation  of  the  two  countries  took  place,  and  consequently  at  the 
time  at  which  these  testamentary  documents  of  Mr.  Ryan  were  ex^ut- 
ed,  they  do  not  consider  that  Mr.  Ryan,  as  a  foreigner,  was  bound  by 
the  requisites  of  the  law  of  Belgium  as  to  the  form  and  execution  of 
la  will,  as  would  necessarily  be  the  case  with  a  free,  natural  born, 
subject  of  Belgium;  but  the  successions  of  persons  who,  however  Iom 
they  might  have  been  resident  not  having  obtained  the  royal  authority 
to  reside  there,  being  considered  as  mere  foreigners,  would  be  governed 
by  the  laws  of  their  own  country,  and  would  be  upheld  by  the  courts 
of  Belgium,  if  those  courts  were  called  on  to  decide.  ^  The  court 
sitting  here  decides  from  the  evidence  of  persons  skilled  in  that  law, 
and  decides  as  it  would  if  sitting  in  Belgium.  Therefore  I  am  of 
opinion  that,  notwithstanding  the  domicile  of  Mr.  Ryp  must  be  con¬ 
sidered  to  have  been  in  Belgium,  and  that  he^  had  in  point  of  law 
abandoned  his  original  domicile,  and  had  acquired  ammo  et  facto  & 
domicile  in  a  foreign  country,  yet  that  foreign  country  in  which  he 
was  so  domiciled  would  uphold  his  testamentary  disposition,  if  execut¬ 
ed  according  to  the  forms  required  by  his  own  country.  I  am  there¬ 
fore  of  opinion  that  I  am  bound  to  decree  probate  of  the  will  and  all 
the  codicils. 

In  my  original  article  I  laid  stress  on  the  incongruity  between 
(1)  disregarding  the  evidence  of  the  expert  witnesses  that  the 
testator  was  not  domiciled  in  Belgium  and  (2)  giving  effect  to 
their  evidence  that  because  the  testator  was  domiciled,  not  in 
Belgium,  but  in  England  or  Ireland,  the  will  and  codicils  made 
in  English  form  were  valid  in  Belgium  (i).  This  incongruity 
is  discussed  later  in  connection  with  the  intrinsic  validity  of 
wills  of  movables  (j).  As  regards  the  formal  validity  of  a  will 
of  movables,  however,  which  alone  was  in  question  in  Collier  v. 
Rimz,  I  approve  of  the  result  of  the  judgment  in  that  case  (k), 
explained  in  the  light  of  the  final  sentence  of  the  passage  quoted 
above.  There  were  in  fact  six  codicils.  What  Jenner  J.  did 
was  to  admit  to  probate  the  will  and  four  codicils  because  they 
were  made  in  English  form,  that  is,  in  accordance  with  the  con¬ 
flict  rules  of  the  lex  domicilii,  and  two  codicils  because  they  were 
made  in  Belgian  form,  that  is,  in  accordance  with  the  domestic 
rules  of  the  lex  domicilii.  It  is  submitted  that  it  is  quite  de¬ 
fensible  to  construe  a  reference  to  the  lex  domicilii  alternatively 
so  as  to  avoid  invalidating  in  point  of  formalities  any  will  or 


(i)  In  effect,  reopening  the  question  of  domicile  and  reversing 
the  court^s  decision  on  the  first  point:  cf.  Abbott  (1908),  24  L.Q. 
Rev.  133,  at  p.  146.  See  also  criticism  of  the  decision  on  various 
grounds  by  Schreiber  (1918),  31  Harv.  L.  Rev.  623,  at  pp.  639-541. 
Incidentally  Jenner  J.  seemed  to  ignore  the  general  rule  prevalent 
in  continental  Europe  that  formal  validity  of  a  will  is  governed  by 
the  law  of  the  place  of  making. 

U)  See  the  discussion  of  In  re  AnnesUy.  [1926]  Ch.  692,  in  §  6 
(4)  (d),  infra. 

(k)  See  chapter  9,  §  5.  The  case  is  also  discussed  in  chapter 

8,  §  5. 
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codicil  which  is  intrinsically  valid  and  which  admittedly  ex¬ 
presses  the  intention  of  the  testator.  Such  an  alternative  mode 
of  construction  of  a  reference  to  the  lex  domicilii ,  however, 
obviously  does  not  support  the  view  that  a  reference  to  the  lex 
domicilii  means  a  reference  to  the  conflict  rules,  to  the  exclusion 
of  the  domestic  rules,  of  the  lex  domicilii,  and  does  not  therefore 
support  the  doctrine  of  the  renvoi.  Nevertheless  the  formula 
stated  by  Jenner  J.,  namely,  that  the  English  court  decides  the 
case  as  if  it  were  sitting  in  the  country  of  the  domicile,  has 
sometimes  been  treated  as  going  to  the  root  of  the  whole  matter 
(1) ,  and  as  being  a  satisfactory  statement  of  the  operation  of 
the  doctrine  (m). 

Furthermore,  the  court,  in  applying  its  own  formula,  namely, 
that  it  should  decide  the  case  as  if  it  were  sitting  in  Belgium, 
must  have  taken  it  for  granted  that  a  court  sitting  in  Belgium 
would  not  itself  give  effect  to  the  doctrine  of  the  renvoi,  but 
would  simply  apply  domestic  English  law.  If  it  is  assumed  that 
when  Collier  v.  Rivaz  was  decided  the  renvoi  was  unknown  in 
Belgium,  the  formula  adopted  by  the  English  court  had  an 
appearance  of  efficacy.  If,  as  appears  to  be  the  fact,  Belgian 
courts  now  recognize  the  renvoi,  the  formula  leads  to  a  dilemma. 
Either  the  English  court  will  refuse  to  take  any  notice  of  the 
recognition  of  the  renvoi  by  the  foreign  court,  and  in  that  event 
will  not  actually  decide  the  case  as  if  it  were  sitting  in  the 
foreign  country  (n),  or  the  English  court  will  take  notice  of 
the  recognition  of  the  renvoi  by  the  foreign  court,  and,  adhering 
verbally  to  the  formula,  will  be  obliged  in  applying  it  to  evolve 
a  new  and  more  complicated  version  of  the  renvoi  (o), 

(b)  Bremer  v.  Freeman, 

In  Bremer  v.  Freeman  (a)  the  Privy  Council  affirmed  the 
principle  that  an  English  court  must  decide  the  question  of 
the  domicile  of  the  de  cujus  without  regard  to  any  foreign  law 
as  to  domicile,  and  decided,  against  the  view  of  the  majority  of 
the  French  expert  witnesses,  that  the  testatrix  was  domiciled 

(Z)  So  Dicey,  Conflict  of  Laws  (5tTi  ed.  1932),  appendix,  note  1. 

(m)  So  in  Jn  re  Ross,  [1930]  1  Ch.  377,  at  pp.  389-391,  quoting 
an  earlier  extract  from  the  judgment  in  Collier  v.  Rivaz, 

(n)  See  Lorenzen  (1918),  27  Yale  L.J.  509,  at  pp.  520,  521. 

(o)  This  alternative  is  discussed  in  connection  with  the  case  of 
In  re  Annesley,  [19261  Ch.  692,  in  §  6(4)  (d),  infra, 

(a)  (1857),  10  Moore  P.C.  306,  on  appeal  from  the  Prerogative 
Court  of  Canterbury. 
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in  France  at  the  time  of  her  death  (b).  The  will  in  question 
was  made  in  France  in  English  form,  and  the  testatrix  was  a 
British  subject  of  English  domicile  of  origin,  who  had  not  ob¬ 
tained  any  authorization  from  the  government,  under  article 
1 3  of  the  Civil  Code,  to  establish  her  domicile  in  France.  The 
Prerogative  Court  of  Canterbury,  consistently  with  Collier  v. 
Rivaz,  held  that  the  will  was  valid,  but  the  Privy  Council  re¬ 
fused  probate,  ''having  arrived  by  intricate  reasoning  at  the  con¬ 
clusion  that  it  would  not  be  good  in  France''  (c).  The  reason¬ 
ing  was  indeed  so  intricate  that  it  is  difficult  to  say  definitely 
what  the  principle  of  the  decision  was.  There  was,  on  the  Privy 
Council's  conclusion  as  to  the  French  law,  no  reference  back  to 
English  law,  and  therefore  no  question  of  the  doctrine  of  the 
renvoi.  Probably,  though  not  certainly,  the  Privy  Council 
applied  what  it  believed  to  be  domestic  French  law  (d) ,  Lord 
Wensley dale  said  (e): 

Their  Lordships,  however,  do  not  wish  to  intimate  any  doubt  that 
the  law  of  the  domicile  at  the  time  of  the  death  is  the  governing  law, 
nor  any  that  the  statute  of  7  Will.  4  and  1  Viet.  c.  26,  applies  only 
to  wills  of  those  persons  who  continue  to  have  an  English  domicile, 
and  are  consequently  regulated  by  the  English  law. 

Doubts  have  been  expressed  as  to  the  correctness  of  the  Privy 
Council's  view  of  the  French  lav/  (f),  but  these  doubts  may  be 
based  on  a  misapprehension.  If  the  Privy  Council  intended  to 
apply  domestic  French  law  in  the  strict  sense,  that  is,  to  decide 
the  question  of  the  validity  of  the  will  as  if  it  were  the  will  of 
a  Frenchman  domiciled  in  France,  it  was  clearly  right  in  de¬ 
ciding  that  the  will  was  invalid,  as  the  will  was  not  made  in 
accordance  with  the  forms  of  the  place  of  making  (France)  or 
the  forms  of  a  Frenchman's  national  or  domiciliary  law;  and 
on  this  view  Collier  v.  Rivaz  as  an  authority  on  the  renvoi  was 
overruled  by  Bremer  v.  Freeman,  Even  if  the  Privy  Council 
intended  to  apply  French  rules  of  the  conflict  of  laws,  it  was 
possibly  right  in  holding  the  will  to  be  invalid,  because  when 


This  is  indeed  the  only  unambiguous  part  of  the  Privy  Coun- 
cirs  decision. 

(c)  Westlake,  Private  International  Law  (7th  ed.  1925)  36. 

(d)  Cf.  In  re  Ross,  [19301  1  Ch.  377,  at  p.  393. 

Pric?  [i90?rTch^i42?’at  V'45?‘ 

.  (/)  Dicey,  Conflict  of  Laws  (6th  ed.  1932)  821,  note  (y) :  Bent- 
wh.  Law  of  Domicile  in  its  Relation  to  Succession  (1911)  167.  See 
Phillimore,  International  Law  (3rd  ed.  1889),  vol.  4,  pp.  226,  240-2, 
for  an  account  of  the  unsuccessful  effort  to  introduce,  after  the  de- 
cision,  further  evidence  in  support  of  the  validity  of  the  will. 
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the  case  was  decided  the  facultative  character  of  the  rule  locus 
regit  ctctum  was  not  well  established  in  France  as  to  wills  of 
foreigners  (g) ;  and  on  this  view  Collier  v.  Rivaz  was  overruled 
simply  on  the  facts,  that  is,  on  the  ground  that  the  court  had 
taken  an  erroneous  view  of  the  foreign  law  as  proved.  Bate  (h) 
remarks  that  the  case  of  Bremer  v.  Freeman 

stops  short  just  where  it  begins  to  be  interesting.  Had  the  court 
come  to  the  conclusion  that  French  law  had  no  rules  of  succession 
(testate  or  intestate)  for  a  foreigner  who  was  domiciled  in  France 
without  authorisation,  the  court  would  have  had  to  say  how  it  would 
deal  with  the  lacuna.  That  it  would  not  have  applied  French  rules 
malgrS  French  law  seems  a  logical  conclusian  for,  otherwise,  the 
long  discussion  as  to  the  effect  in  France  of  the  absence  of  authorisa¬ 
tion  would  have  been  unnecessary. 

In  any  event  the  result  of  the  decision  in  Bremer  v.  Freeman 
was  considered  so  unsatisfactory  in  England  that  it  led  to  the 
passing  of  Lord  Kingsdown’s  Act  (i)  in  1861.  This  was  pointed 
out  in  the  argument  in  Hamilton  v.  Dallas  (j),  which  was  a 
case  of  succession  on  intestacy,  the  de  cujus  being  a  British 
subject  of  English  domicile  of  origin,  domiciled  in  fact  in 
France,  but  without  the  authorization  of  the  French  government 
under  article  13  of  the  Civil  Code.  The  decision  was  that 
legacy  duty  was  not  payable  in  England  because  of  the  French 
domicile  of  the  de  cujus,  a  decision  that  was  clearly  right  if  an 
English  court  must  decide  the  question  of  domicile  according  to 
English  law  without  regard  to  the  foreign  law  as  to  domicile. 

Opinions  will  doubtless  continue  to  differ  as  to  both  Bremer 
V.  Freeman  and  Hamilton  v.  Dallas,  Bentwich  (k)  and  Lux- 
moore  J.  (1),  admit  that  no  question  of  the  renvoi  arose  in  either 
case,  but  they  both  express  the  opinion  that  the  two  cases  sup- 

(g)  The  jurisprudence  was  divided  before  1909;  Niboyet,  Manuel 
de  Droit  International  Priv^  (1928),  §  553.  See  also,  Lorenzen 
(1910)  10  Columbia  L.  Rev.  327,  at  p.  340;  Schreiber  (1918),  31 
Harv.  L.  Rev.  523,  at  p.  545. 

(h)  Notes  on  the  Doctrine  of  Renvoi  (1904)  13;  c/.  discussion  by 
Schreiber,  31  Harv.  L.  Rev.  523,  at  pp.  546-7,  of  the  speculative 
question  raised  by  Bate,  inclining  to  the  opinion  that  the  Privy  Coun¬ 
cil  was  seeking  the  particular  rule  of  domestic  French  law  applicable 
to  the  case. 

(i)  See  §  6(2)  (c),  infra^  and  chapter  23. 

(j)  (1875),  1  Ch.D.  257,  at  pp.  264-5.  The  d^ision  of  the  French 
Cour  de  Cassation  in  the  Forgo  case,  referred  to  in  the  argument  and 
the  judgment,  was  that  of  May,  1875,  and  not,  of  course,  the  import¬ 
ant  decision  of  June,  1878,  pronounced  after  the  decision  in  Ha/rmlton 
V.  Dallas,  See  §  6(4)  (c),  infra. 

(k)  Law  of  Domicile  in  its  Relation  to  Succession  (1911)  167-8. 

(Z)  In  re  Ross,  [1930]  1  Ch.  377,  at  pp.  394-5. 
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port  the  view  that  the  English  court  refers  to  the  whole  law  of 
the  domicile  and  decides  as  the  foreign  court  would  decide  in 
the  particular  circumstances,  and  that  the  cases  thus  indirectly 
support  the  doctrine  of  the  renvoi  (m).  On  the  other  hand 
Bate  (n)  and  Abbott  (o)  have  taken  a  different  view;  and  Sir 
Frederick  Pollock  says  (p): 

It  is  conceivable,  certainly,  that  there  should  be  a  special  positive 
rule  of  English  law  that  the  movable  goods  of  a  deceased  person  ought 
to  be  administered  in  all  respects  as  they  would  in  fact  be  administered 
in  the  local  jurisdiction  of  his  domicil.  Such  a  rule  might  exist,  pur¬ 
porting  to  rest  on  the  ^ound  of  ensuring  uniform  dealing  with  the 
whole  of  the  estate  (which  in  practice  it  would  not) ,  and  it  need  not 
involve  any  general  theory  of  renvoi.  We  do  not  believe,  however, 
that  there  is  any  such  rule,  though  Lord  Westbury,  who  even  suggested 
that  the  court  of  the  domicile  has  exclusive  jurisdiction  (g)  might 
have  favoured  it. 


(c)  Lord  Kingsdown's  Act, 

By  s.  1  of  Lord  Kingsdown's  Act,  passed  in  the  United  King¬ 
dom  in  1861  (a),  it  was  enacted: 

Every  will  and  other  testamentary  instrument  made  out  of  the 
United  Kingdom  by  a  British  subject,  whatever  may  be  the  domicile 
of  such  person  at  the  time  of  making  the  same  or  at  the  time  of  his 
or  her  death  shall  as  regards  personal  estate  be  held  to  be  well 
executed  for  the  purpose  of  being  admitted  in  England  and  Ireland 
to  probate,  and  in  Scotland  to  confirmation,  if  the  same  be  made  ac¬ 
cording  to  the  forms  required  either  by  the  law  of  the  place  where 
the  same  was  made,  or  by  the  law  of  the  place  where  such  person 
was  domiciled  when  the^  same  was  made,  or  by  the  laws  then  in  forge 
in  that  part  of  Her  Majesty^s  dominions  where  he  had  his  domicile  of 
origin  (6). 

It  seems  fairly  obvious  that  Parliament  had  in  mind  cases 
such  as  Collier  v.  Rivaz  and  Bremer  v.  Freeman,  and  intended 
to  validate  wills  made  in  the  local  forms  of  the  place  of  making 
or  in  the  local  forms  of  tlie  domicile  of  the  testator  at  the 
time  of  making  or  in  the  local  forms  of  his  domicile  of  origin, 
without  regard  to  the  rule  of  conflict  of  laws  of  any  place, 


160. 


(m)  See  also  W.  Jethro  Brown  (1909),  25  L.Q.  Rev.  at  pp.  149, 


(n)  Notes  on  the  Doctrine  of  Renvoi  (1904)  11-13,  110-111. 

(o)  (1908),  24  L.Q.  Rev.  133,  at  pp.  142-144. 

(p)  In  a  review  of  Baty,  Polarized  Law  (1915)  31  L.Q.  Rev, 
106,  at  p.  107. 

iq)  Enohin  v.  Wylie  (1862),  10  H.L.C.  1, 14, 16.  Lord  Westbury^s 
statement  was  disapproved  in  Ewing  v.  Orr-Ewing  (1886),  10  App. 
Cas.  453,  at  pp.  502  ff.;  cf.  chapter  8,  §  5,  note  (o). 

(a)  See  chapter  23. 

(h)  Section  2,  relating  to  wills  made  within  the  United  King¬ 
dom,  is  irrelevant  to  the  present  discussion.  Section  3  has  already 
been  quoted  in  §  4,  swpra. 
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and  it  is  submitted  that  when  any  statute  refers  a  case  for 
decision  to  the  law  of  any  particular  country,  it  should  or¬ 
dinarily  be  construed  as  referring  to  the  specific  domestic  law 
applicable  according  to  its  terms  and  not  as  referring  to  the 
law  which  is  to  furnish  the  appropriate  rule  of  conflict  of 
laws  (c).  As  applied  to  the  formal  validity  of  acts  a  refer¬ 
ence  to  the  lex  loci  celebvationts  should  obviously  mean  ptima 
fucie  the  domestic  rules  of  that  law  so  as  to  permit  a  person 
to  use  the  forms  which  are  immediately  available  or  familiar  to 
him  at  the  place  where  he  is,  or  as  to  which  he  can  readily 
procure  professional  advice  there  ( d )\ 

(d)  In  re  Lacroix 

It  was,  however,  held  by  Sir  .|^ames  Hannen  in  The  Goods  of 
Lacroix  (e),  in  the  case  of  a  naturalized  British  subject,  as¬ 
sumed  to  be  domiciled  in  France,  who  made,  in  France,  a  will 
and  two  codicils  in  English  form,  and  a  confirmatory  will  in 
French  form  (holograph),  that  the  instruments  in  English 
form  were  valid  under  Lord  Kingsdown's  Act  because  they 
were  made  in  a  form  recognized  by  French  law  as  applied  to 
the  will  of  an  Englishman.  It  would  appear  that  the  learned 
judge  also  considered  that  the  confirmatory  instrument  in 
French  form  was  valid,  that  is,  as  being  made  in  accordance 
with  the  domestic  law  of  France. 

Notwithstanding  my  former  disapproval  of  the  decision, 
and  my  opinion  that  Parliament,  in  passing  Lord  Kingsdown*s 
Act,  intended  merely  to  validate  wills  made  in  the  local  form 
of  any  of  the  three  laws  specified  in  the  statute,  I  am  now  in¬ 
clined  to  think  that  the  extreme  indulgence  shown  with  re¬ 
gard  to  the  formal  validity  of  wills  is  justifiable  (f). 

Bate  (g)  remarks  that  the  Lacroix  case,  decided  on  an  ex 
parte  application,  ‘‘merely  shows  how  accommodating  a  judge 
will  sometimes  be  rather  than  declare  a  will  to  be  void  in 
point  of  form,*'  and  that  the  dictum  of  Lord  Watson  in  Abd- 


(c)  C/.,  as  to  the  Bills  of  Exchange  Act,  chapter  14,  §  3(e). 

{d)  See  Niboyet,  Manuel  de  Droit  International  Priv^  (1928), 
§'§  543,  564,  as  to  some  of  the  strange  results  which  may  follow 
from  the  application  of  the  renvoi  to  the  forms  of  acts. 

(e)  (1877),  2  P.D.  94. 

(/)  See  chapter  9,  §  5,  for  further  discussion  of  the  Lacroix  case. 
\g)  Notes  on  the  Doctrine  of  Renvoi  (1904)  108-109. 
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al-Messih  v.  Fatra  (h)  '‘finally  disposes  of  it.''  The  case  last 
mentioned  did  not  involve  the  doctrine  of  the  renvoi,  but  Lord 
Watson's  dictum  vrould  seem  to  be  adverse  to  the  doctrine. 
It  had  been  argued  that  under  a  certain  order  in  council  re¬ 
lating  to  the  consular  courts  in  Turkey  British  subjects  and 
protected  persons  domiciled  in  the  Ottoman  dominions  could 
make  wills  only  in  English  form.  Lord  Watson  said: 

According  to  s.  6,  they  [the  consular  courts]  are  to  administer 
the  law  for  the  time  being  in  force  ^^in  and  for  England,”  an  ex¬ 
pression  which  simply  denotes  the  law  for  the  time  being  admin¬ 
istered  in  the  Courtsi  of  England;  and,  according  to  s.  91,  they  are; 
to  have  the  same  jurisdiction  in  probate  as  belongs  to  the  English 
Court  of  Probate.  If  this  suit  had  been  brought  in  the  Court  of 
Probate  here,  there  can  be  no  doubt  that  the  law  applicable  would 
have  been  that  of  the  testator^s  domicile;  but  it  was  suggested  for 
the  appellant  that  the  words  ^'in  and  for  England,”  must  be  read 
as  if  they  had  been  ‘4n  England  and  for  Englishmen.”  That  con¬ 
struction  would  not  avail  here,  because  the  testate  succession  of  an 
Englishman  is  regulated  by  his  domicile,  which  may  be  in  Prance 
or  elsewhere  abroad.  In  order  to  support  the  argument,  it  would 
be  necessary  to  make  the  gloss  run  thus,  “in  England  and  for 
Englishmen  domiciled  there.”  The  suggestion  has  hardly  the 
merit  of  plausibility,  seeing  that  it  involves  the  necessity  of  adding 
to  the  otherwise  plain  language  of  the  enactment  words  which  have 
the  effect  of  giving  it  a  totally  different  meaning. 

(3)  Cases  A{2)  (3),  C(3)  :  Formal  Validity  of  Will. 

Several  cases  should  be  mentioned  because  they  are  some¬ 
times  cited  as  supporting  the  doctrine  of  the  renvoi,  though 
some  of  them  do  not  seem  to  throw  much  light  on  the  doctrine. 

Anderson  v.  Laneaville  (t)  was  cited  in  Bremer  v.  Freeman 
(j)  in  support  of  the  principle  that  a  person  can  be  domiciled, 
in  the  English  sense,  in  France  without  French  government 
authorization.  In  the  former  case  the  Privy  Council  affirmed 
a  decree  of  the  Prerogative  Court  of  Canterbury  finding  that 
the  testator  was  domiciled  in  France  at  the  time  of  his  death 
and  at  the  time  of  his  making,  in  France,  a  will  in  French 
form  (holograph) .  The  result  was  to  uphold  the  validity  of 
the  will.  This  is  an  example  of  Case  A  (2)  in  the  classifica¬ 
tion  of  hypothetical  cases  already  stated  (k),  and,  if  it  has  any 

(h)  (1888),  13  App.  Gas.  431,  at  p.  442. 

(i)  (1854),  9  Moore  P.C.  325;  subsequent  proceedings  relating  to 
the  appointment  of  an  executor  in  England  are  reported  in  Laneuville 

2  ^  Tr.  24;  c/.  Hood  v.  Lord  Barnngton 

(1868),  L.R.  6  Eq.  218,  at  p.  224. 

(j)  (1857),  10  Moore  P.C.  306,  at  p.  374.  As  to  Bremer  v.  Free- 
many  see  §  6(2)  (b),  supra, 

(k)  See  §  6(1),  supra. 
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bearing  on  the  doctrine  of  the  renvoi,  is  adverse  to  it,  because 
the  will  was  valid  by  the  domestic  law  of  the  domicile. 

The  Goods  of  Brown-Sequard  (1)  is  an  example  of  Case 
A  (3),  that  is,  the  case  of  a  testatrix  of  English  domicile  of 
origin,"  doinidled  in  the  English  sense  in  France  at  the  time 
ot  her  death,  who  makes  in  England  a  will  in  English  form. 
This  will  was  not  made  in  any  form  permitted  by  the  do¬ 
mestic  law  of  France,  but  was  held  to  be  valid  because  on  the 
evidence  it  would  be  operative  in  France  as  being  the  will  of 
a  person  who  ‘‘was,  by  French  law,  an  Englishwoman."  The 
words  quoted  refer  to  the  fact  that  the  husband  of  the  testa¬ 
trix  had  been  naturalized  in  France,  but  that  by  French  law 
his  naturalization  did  not  make  her  a  French  citizen.  The 
case  supports  the  renvoi  to  the  extent  that  the  reference  to  the 
law  of  the  domicile  was  construed  as  including  the  conflict 
rules  of  the  domicile,  but  inasmuch  as  a  will  in  domestic  French 
form  would  also  have  been  valid  (m),  the  case  merely  illus¬ 
trates  the  special  indulgence  shown  to  wills,  in  point  of  form, 
already  discussed  in  connection  with  Collier  v.  Rivaz  (n)  and 
In  re  Lacroix  (o). 

Crookenden  v.  Fuller  (p)  is  sometimes  cited,  but  is  not  help¬ 
ful  with  regard  to  the  renvoi,  A  testatrix  of  English  domicile 
of  origin  resident  in  France  received  a  letter  from  her  English 
solicitor  expressing  his  doubt  as  to  the  validity  of  her  will, 
made  in  England  in  English  form,  in  view  of  the  recent  de¬ 
cision,  of  the  Privy  Council  in  Bremer  v.  Freeman.  She  re¬ 
plied  that  the  absurdity  of  the  view  taken  by  the  Privy  Council 
was  "apparent  to  the  meanest  capacity,"  and  during  a  subse¬ 
quent  visit  to  England  made  another  will  in  English  form. 
The  decision,  that  the  later  will  was  valid,  was  clearly  right, 
as  it  was  held  that  the  testatrix  was  domiciled  in  England  at 
the  time  of  her  death.  Alternatively,  if  she  was  domiciled  in 
France,  the  evidence  of  a  French  lawyer  was  that  the  will 
would  be  valid,  just  as  would  be  valid  any  will  made  in  Eng- 

(0  (1894),  70  L.T.  811. 

(m)  See  Anderson  v.  Laneuville,  supra. 

(n)  See  §  6(2)  (a),  supra. 

(o)  See  §  6(2)  (d),  supra. 

(p)  (1859),  1  Sw.  &  Tr.  441;  cf.  Onslow  v.  Cannon  2  Sw. 

&  Tr.  136,  which,  though  sometimes  cited,  seems  to  decide  nothing  as 
to  the  renvoi,  the  point  conceded  in  the  case  being  that  a  will  made 
abroad  in  accordance  with  the  lex  loci  actus  was  valid  even  if  it  were 
proved  that  the  testator  was  domiciled  in  Scotland. 


9 — C.L. 
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land  in  English  form  by  any  domiciled  Frenchman.  This 
is  an  example  of  Case  C(3),  and,  the  ojbiter  dictum  of  the 
court  that  the  will  would  have  been  valid  if  the  testatrix  had 
been  found  to  be  domiciled  in  France  obviously  means  that 
the  court  was  willing  to  construe  the  reference  to  the  law  of 
the  domicile  as  including  the  conflict  rules  of  the  domicile.  It 
may  be  safely  assumed,  however,  that  the  court  would  have 
upheld  a  will  made  in  French  form  in  accordance  with  the 
domestic  rules  of  the  French  domiciliary  law,  as  in  Anderson 
V.  Laneuville,  In  other  words,  as  regards  the  formal  validity 
of  a  will,  a  reference  to  the  law  of  the  domicile  includes  altern¬ 
atively,  either  the  domestic  rules  or  the  conflict  rules  of  that 
law  (q), 

(4)  Cases  A(5)  (6) :  Intestacy  or  Intrinsic  Validity  of  Will. 

Leaving,  for  the  time  being,  cases  relating  to  the  formal 
validity  of  a  will  of  movables,  we  come  now  to  cases  relating 
to  the  disposing  power  of  a  testator  or  the  construction  and 
legal  effect  of  a  will  or  relating  to  succession  on  intestacy.  There 
is,  in  the  first  place,  what  may  be  called  Case  A  (5)  in  the 
classification  of  hypothetical  cases  already  stated  (a).  This 
is  the  case  of  a  testator,  in  the  situation  described  in  A  (that 
is,  a  British  subject  of  English  domicile  of  origin,  domiciled  in 
the  English  sense  in  France  at  the  time  of  his  death,  and  dom¬ 
iciled  in  fact  in  the  French  sense  in  France,  but  without  having 
obtained  under  article  1 3  of  the  French  Civil  Code  the  author¬ 
ization  of  the  French  government  to  establish  his  domicile  in 
France) ,  who  has  made  a  will  valid  in  point  of  form  by  both 
French  law  and  English  law,  and  intrinsically  valid  by  English 
law  but  intrinsically  invalid,  at  least  in  part,  by  French  law. 
It  is  exactly  the  situation  which  arose  in  In  re  Anne$ley  (b), 
and,  subject  to  one  important  difference,  was  substantially  the 
case  which  arose  at  an  earlier  date  in  In  re  Trufort  (c).  The 
•case  would  be  essentially  similar  if  the  question  were  one  of 
the  construction  or  legal  effect  of  a  will,  as  it  was  in  Re  Tall- 
madge  (d).  Again,  Case  A  (6),  that  is,  the  case  of  a  person, 


(9)  See  the  discussion  of  the  Brown^Sequard  case,  Bupra,  and  the 
•cross-references  there  given. 

(a)  See  §  6(1),  supra. 

(b)  [1926]  Ch.  692. 

(c)  (1887),  36  Ch.D.  600. 
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in  similar  circumstances,  dying  intestate,  would  be  governed 
by  the  same  principles,  and  was  possibly  the  case  which  arose 
in  In  re  Johnson  (e).  As  has  been  already  pointed  out(f)f 
all  three  classes  of  questions,  (1)  the  intrinsic  invalidity  of 
a  will  by  reason  of  limitations  imposed  by  law  upon  the  dis¬ 
posing  power  of  the  testator,  (2)  the  construction  or  legal 
effect  of  the  will,  and  (3)  succession  on  intestacy,  are  by 
French  rules  of  the  conflict  of  laws  governed,  as  to  movables, 
by  the  law  of  the  domicile  of  the  testator,  although  the  ap¬ 
plication  of  these  rules  was  before  August  10,  1927,  compli¬ 
cated  by  the  existence  of  article  13  of  the  French  Civil  Code. 
It  is  proposed  first  to  refer  to  the  Tvufovt  and  Johnson  cases, 
then  to  consider  what  is  the  attitude  of  the  French  courts  with 
reference  to  the  doctrine  of  the  renvoi,  and  then  to  proceed 
to  the  discussion  of  the  Annesley  case. 

(a)  In  re  Trufort 

The  case  of  In  re  Trufort  (g),  2ls  reported,  has  some  peculiar 
features  which  make  it  a  rather  doubtful  authority  for  general 
application  as  to  the  doctrine  of  the  renvoi.  The  testator 
left  movables  in  England,  Switzerland  and  elsewhere,  and 
made  a  will  purporting  to  give  the  property  to  the  defend¬ 
ant.  The  plaintiff,  as  the  only  son  of  the  testator,  claimed 
9/10  of  the  property  as  his  compulsory  portion.  Two  ques¬ 
tions  were  chiefly  contested,  (a)  as  to  the  legitimacy  of  the 
plaintiff,  and  (b)  as  to  the  law  which  should  govern  the 
testator's  disposing  power,  and  therefore  the  succession.  Ac¬ 
cording  to  the  statement  of  facts  (h)  it  was  not  disputed  that 
the  testator's  domicile  at  the  time  of  his  death  was  French, 
and  that  according  to  the  law  of  France  the  right  of  succession 
to  the  movables  of  a  foreigner  (as  the  testator  was  in  France) 


York  Law  Journal  215;  cf,  29  Yale  Law  Journal  214  (1919),  19 
Columbia  Law  Review  496  (1919);  36  Law  Quarterly  Review  91 
(1920).  The  testator  was  an  American  citizen  of  New  York  domi¬ 
cile  of  origin  dying  domiciled  (in  the  English  sense)  in  France,  but 
apparently  without  the  authorization  of  the  French  government.  The 
Surrogate's  Court  of  New  York  County  confirmed  a  report  of  Win- 
throp,  Referee,  by  which  domestic  French  law  was  applied  to  deter¬ 
mine  the  effect  of  the  death,  during  the  lifetime  of  the  testator,  of 
one  of  two  legatees  to  whom  the  residue  was  given,  share  and  share 
alike 

(e)  [1903]  1  Ch.  821. 

(/)  See  §§  8  and  4,  mpra. 

(ff)  In  re  Trufort,  Trafford  v.  Blane  (1887),  36  Ch.D.  600. 

(fc)  36  Ch.D.,  at  pp.  603-4. 
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was  governed  by  the  law  of  his  nationality;  and  by  virtue  of 
a  treaty  between  France  and  Switzerland  the  succession  to  the 
movables  of  a  Swiss  subject  dying  domiciled  in  France  was 
determined  according  to  the  law  and  by  the  tribunals  of  Switz¬ 
erland.  When  the  case  came  before  an  English  court  it  was 
proved  that  the  testator  was  of  Swiss  nationality  at  the  time 
of  his  death  and  that  a  competent  Swiss  court  had  given 
judgment  in  favour  of  the  plaintiff,  and  Stirling  J.  accord¬ 
ingly  held  that  by  virtue  of  the  judgment  in  Switzerland  the 
plaintiff  was  entitled  in  England  to  9/10  of  the  estate  ///. 

According  to  Bate  (j)  the  decision,  when  generalized,  means 
that  if  English  rules  of  the  conflict  of  laws  refer  a  matter  to 
a  foreign  law  A,  and  A  in  its  turn  refers  the  matter  to  a 
foreign  law  B,  which  accepts  the  reference,  the  English  courts 
will  apply  the  law  of  B — ^English  law  paying  ‘a  common - 
sense  homage  to  accomplished  facts  in  which  it  is  not  per¬ 
sonally  interested/*  and  making  “a  prudent  compromise’*  at 
the  expense  of  its  own  rules  of  its  conflict  of  laws.  He  adds: 

The  Weiterverweisung  admitted  in  Re  Trufortj  affords  not  the 
least  pretext  for  the  admission  of  Ruckvetweisung,  In  the  former, 
the  English  court  applies  its  rules  of  [conflict  of  laws],  but  with  a 
liberal  interpretation  thereof;  the  latter  means  that  the  English 
court  repudiates  its  rules  directly  a  foreign  judge  is  pleased  to  be 
displeased  with  them  and  that  a  foreign  law  which  is  called  as  a 
witness  is  allowed  to  sit  as  a  court  of  appeal. 

The  peculiar  features  of  the  Trufort  case  are  these.  The 
Swiss  court,  in  default  of  express  provisions  of  the  Swiss  Code, 
did  in  fact  consult  French  law  (k),  and  it  would  appear  that 
the  case  might  have  been  decided  in  the  same  way  by  reference 
to  domestic  French  law  as  such.  Furthermore,  the  statement 
that  by  French  law  the  testator’s  national  law  governed 
the  case  may  have  been  justified  by  the  existence  of  the  treaty 
between  France  and  Switzerland,  but  is  more  than  doubtful  as 
a  general  statement  of  French  conflict  of  laws.  As  already 
pointed  out  the  French  rule  of  the  conflict  of  laws  is  that  any 
question  as  to  the  disposing  power  of  a  testator  is  governed 
by  the  law  of  his  domicile.  This  raises  the  further  question 
whether  the  testator  was  domiciled  in  France  with  government 
authorization.  If,  as  appears  probable  in  view  of  the  silence 


example,  says  Abbott,  not  of  renvoi  but  of  res  judicata ;  24 
p*  sed  cf,  Schreiber,  31  Harv.  L.  Rev.  623,  at 
pp.  550-3.  ' 

(j)  Notes  on  the  Doctrine  of  Renvoi  (1904),  pp.  112-4. 

(fc)  36  Ch.D.,  at  p.  618. 


§  6(4).  Intestacy  or  Intrinsic  Validity  133 


of  the  report,  he  was  not  so  domiciled,  then,  although  he  may 
have  been  domiciled  in  France  in  the  English  sense,  he  was  not 
legally  domiciled  there  in  the  French  sense,  and  the  English 
court,  disregarding  the  French  law  as  to  domicile  and  its  con¬ 
sequences,  ought  logically  to  have  applied  domestic  French 
law  (1). 


(b)  In  re  Johnson 

The  much  debated  case  of  In  re  Johnson  (m)  raises  more 
questions  than  it  solves.  The  testatrix  was,  or  was  at  least 
found  to  be,  a  British  subject.  She  was  born  out  of  wedlock 
in  Malta  in  1810,  her  father  being  a  British  subject  domiciled 
in  England  and  her  mother  being  domiciled  in  Malta.  Her 
parents  intermarried  in  1815.  She  left  Malta  in  1832  or  1833, 
and  died  in  1894  domiciled  in  the  Grand  Duchy  of  Baden.  She 
made  a  will,  but  it  contained  no  residuary  bequest,  and  there 
was  therefore  a  partial  intestacy  as  to  movables  left  by  her  in 
England  and  in  Baden.  The  question  being  who  were  en¬ 
titled  to  her  undisposed-of-movables,  it  was  found  by  a  master 
that  she  had  not  been  'legally  naturalized'*  in  Baden,  and  that 
"according  to  the  law  of  Baden  her  will  was  valid,  but  the 
legal  succession  to  that  part  of  her  property  which  she  had 
not  disposed  of  by  will  was  governed  by  the  law  of  the  coun¬ 
try  of  which  she  was  a  subject  at  the  time  of  her  death."  It 
was  held  by  Farwell  J.  that  the  undisposed-of  movables  should 
be  distributed  according  to  the  law  of  Malta,  that  is,  the  law 
of  the  domicile  of  origin  of  the  testatrix. 

The  judgment  was  based  upon  two  alternative  lines  of  rea¬ 
soning.  The  first  was  that  a  domicile  of  choice  was  not  ejfec- 
tually  acquired  in  Baden,  and  consequently  that  the  domicile 
of  origin  in  Malta  was  not  effectually  abandoned,  because  the 
law  of  Baden  (the  domicile  in  the  English  sense)  refused  to  re¬ 
cognize  the  testatrix  as  being  domiciled  in  Baden  and  in  effect 
refused  to  have  anything  to  do  with  the  case.  This  line  of  rea¬ 
soning,  which  was  followed  without  discussion  in  In  re  Bowes 
(n) ,  was  inconsistent  with  earlier  cases,  and  since  its  condem- 

iX)  Cf.  the  discussion  of  In  re  Annesley  in  §  6(4)  (d),  infra, 

(m)  In  re  Johnson^  Roberts  v.  Attomey-Generalf  [1903]  1  Ch. 
821.  In  addition  to  the  articles  and  notes  mentioned  below,  see 
Lorenzen,  10  Columbia  L.  Rev.  327,  at  pp.  335-8;  Boddington,  120 
Law  Times  237  (Jan.  13,  1906);  Sewell,  27th  meeting,  International 
Law  Association  (1912)  334;  Bate  op.  cit.  (note  (g),  supra)  343. 
See  also  the  further  discussion  of  the  Johnson  case  in  chapter  9,  §  4, 
in  connection  with  In  re  0*Keefe,  [1940]  Ch.  124. 

(n)  (1906),  22  Times  L.R.  711. 
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nation  in  In  re  Annesley  (o)  may  be  safely  disregarded.  It 
is  submitted,  however,  that  the  implications  of  the  condem¬ 
nation  of  this  line  of  reasoning  have  not  been  generally  appre¬ 
ciated,  and  that  the  result  is  adverse  to  the  doctrine  of  the 
renvoi  in  most  of  the  cases  in  which  that  doctrine  is  supposed 
to  have  been  recognized  (p). 

The  second  alternative  line  of  reasoning  in  the  Johnson  case 
was  that  the  English  court  should  distribute  the  estate  as  the 
Baden  court  would  have  done,  that  is,  by  applying,  or  trying 
to  apply,  the  national  law  of  the  testatrix.  Here  the  difficulty 
was  that  her  nationality  was  British,  and  there  was  and  is  no 
such  thing  as  a  national  private  law  of  the  British  Empire  (q)> 
For  the  Baden  court  the  reference  to  the  national  law  would 
probably  mean  a  reference  to  English  law,  but  Farwell  J. 
thought  it  should  be  interpreted  as  a  reference  to  the  law  of 
that  part  of  the  British  dominions  in  which  the  testatrix  had 
her  domicile  of  origin.  In  other  words  the  reference  back 
from  Baden  law  to  English  law  was  to  be  interpreted  as  a 
reference  not  to  domestic  English  law  but  to  the  law  of  that 
part  of  the  British  dPminions  designated  by  English  law  as 
the  appropriate  law. 

What  Farwell  J.  would  have  decided  if  the  domicile  of 
origin  of  the  testatrix  had  been  Italian  must  remain  a  mystery. 
On  his  first  line  of  reasoning  he  would  have  had  to  apply 
domestic  Italian  law,  and  on  his  second  line  of  reasoning  he 
would  presumably  have  applied  domestic  English  law.  Again, 
if  the  nationality  of  the  testatrix  had  been  French  at  the  time 
of  her  death,  and  her  domicile  of  origin  Maltese,  on  his  first 
line  of  reasoning  he  would  have  applied  domestic  Maltese  law 
and  on  his  second  domestic  French  law  (r).  The  case  is  a 
striking  example  of  the  kind  of  quicksand  into  which  anyone 
may  fall  who  follows  the  by-paths  of  the  renvoi  in  search 
of  a  rational  result.  As  compared  with  the  simple  application 
of  domestic  Baden  law  to  the  succession,  the  only  alternative 
which  had  theretofore  received  any  recognition  in  English  cases 

(o)  [1926]  Ch.  692. 

^  (p)  See  especially  the  discussion  of  In  re  Annesley  in  §  6(4)  (a), 

tnjra* 

iq)  The  ambiguity  of  a  reference  by  a  foreign  conflict  rule  to  the 
national  law  of  a  British  subject  is  discussed  in  chapter  9,  §  4. 

^  Jethro  Brown  (1909),  26  L.Q. 

Rev.  145,  at  pp.  150-1 ;  Bentwich,  Law  of  Domicile  in  its  Relation  to 
Succession  (1911)  171. 
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was  to  distribute  the  assets  exactly  as  the  Baden  court  would 
have  done  in  the  particular  case. 

Farwell  J.  in  elfcct  attributed  to  the  Baden  court  a  refer¬ 
ence  to  a  law  of  which  it  would  probably  never  have  thought, 
and  distributed  the  estate  according  to  the  law  of  a  country 
which  the  testatrix  had  definitely  abandoned  more  than  60 
years  before  her  death.  Even  from  a  practical  point  of  view 
the  result  was  absurd.  Dicey,  ‘‘writing  so  to  speak  on  the 
spur  of  the  moment,'*  criticized  the  case  vigorously,  and  pointed 
out  several  reasons  for  doubting  whether  the  case  could,  until 
afiirmed  by  the  House  of  Lords,  be  considered  part  of  the  law 
of  England  ( s) .  Sir  Frederick  Pollock  was  at  first  inclined  to 
approve  of  the  decision  in  its  result  (t),  but  on  mature  consid¬ 
eration  came  to  the  conclusion  that  neither  of  Farwell  J.'s  lines 
of  reasoning  is  tenable,  and  that  the  estate  ought  to  have  been 
distributed  according  to  the  domestic  law  of  Baden  (u). 

In  re  Johnson  was  based  upon  what  was,  or  rather  what  was 
supposed  to  be  (v),  the  law  of  Baden  at  the  time  of  the  death 
of  the  testatrix.  A  similar  case  might  arise  in  relation  to  some 
foreign  country  having  a  rule  of  the  conflict  of  laws  the  same 
as  that  of  Baden  was  found  to  be,  but  could  not  arise  again 
in  relation  to  Baden  or  any  other  territory  governed  by  the 
German  Civil  Code,  which  came  into  force  on  January  1,  1900. 
That  Code  now  provides,  in  its  Introductory  Act,  by  article 
25  that  if  a  foreigner  had  his  residence  (Wohnsitz)  in  Ger¬ 
many  at  the  time  of  his  death,  the  succession  to  his  movables 
shall  be  governed  by  the  law  of  the  state  of  which  he  was 
a  national  at  that  time,  and  by  article  27  that  if  by  the  con¬ 
flict  rules  of  his  national  law,  the  law  of  Germany  is  to  be 
applied,  the  domestic  rules  of  the  law  of  Germany  shall  be  ap¬ 
plied  (w).  The  result  in  the  Johnson  case,  if  it  arose  now, 
would  therefore  be  that  domestic  German  law  would  be  ap¬ 
plied. 


(s)  (1903),  19  L.Q.  Rev.  244;  see  also  Bate,  Notes  on  the  Doc¬ 
trine  of  Renvoi  (1904)  19  ff.,  115  ff.;  Schreiber  (1918),  31  Harv.  L. 
Rev.  523,  at  pp.  554-7. 

(t)  19  L.Q.  Rev.  at  p.  246. 

(w)  (1920),  36  L.Q.  Rev.  91,  at  p.  92. 

(a;)  As  stated  in  a  master’s  certificate  which  was  binding  on  the 
parties  because  there  had  been  no  summons  to  vary:  [1903]  1  Ch. 
821,  at  p.  826. 

{w)  As  to  the  terms  and  effect  of  article  27,  see  §  7(1)  of  the 
present  chapter,  infra.  References  are  given  there  to  books  and  ar¬ 
ticles  relating  to  the  renvoi  in  German  law. 
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It  is  doubtful,  however,  whether  the  law  of  Baden  was 
accurately  or  sufficiently  stated  in  the  master's  certificate  in  the 
Johnson  case  (x).  Before  the  adoption  of  the  German  Civil 
Code  "the  Badeners  lived  under  a  translated  and  slightly  mod¬ 
ified  version"  of  the  French  Civil  Code  (y),  and  if  that  ver¬ 
sion  contained  a  provision  similar  to  article  13  of  the  French 
Civil  Code,  the  case  may  have  been  really  similar  to  other 
cases  already  discussed,  in  which  the  de  cajus  was  domiciled  in 
the  English  sense  in  France,  but  not  legally  domiciled  there 
in  the  French  sense  because  of  non-compliance  with  article 
13  (z). 


(c)  The  French  Courts  and  the  Renvoi 

The  attitude  of  the  French  courts  to  the  renvoi  has  been 
chiefly  determined  by  the  decision  of  the  Cour  de  Cassation  in 
the  Forgo  case  (a) — a  decision  which  has  been  much  criticized 
in  France,  but  which  has  been  followed  by  other  French  courts 
to  such  an  extent  that  there  may  be  said  to  be  a  jurisprudence 
constante  to  the  same  effect.  The  decision,  dated  June  24, 
1878,  was  the  sequel  of  an  earlier  decision  in  the  same  case, 


(x)  So,  Foote,  Private  International  Law  (5th  ed.,  1925)  302,  note 
(s),  without,  however,  any  hint  as  to  what  was  inaccurate  or  insuffi¬ 
cient  in  the  statement.  Bentwich,  op,  cit,  p.  170,  remarks,  *Tt  is  said 
that  at  this  period  the  law  of  Baden  was  opposed  to  the  renvoi  (cf. 
Niemeyer,  134).” 

(y)  Maitland,  Collected  Papers,  vol.  3,  p.  478. 

(z)  In  re  Johnson  is  so  stated  by  Abbott  in  24  L.Q.  Rev.  133,  at 
pp.  144-5,  but  the  present  writer  has  no  means  of  verifying  the 
conjecture  made  in  the  text.  It  appears  that  Baden  so  early  as  1808 
adopted  the  rule  that  succession  is  governed  by  the  national  law 
of  the  de  cujuSj  and  thus  led  the  way  in  the  movement  (which  made 
great  progress  in  the  course  of  the  19th  century  in  continental 
Europe)  in  favour  of  the  substitution  of  the  national  law  for  the  lex 
domicilii  as  the  governing  law  for  this  purpose :  Lewald,  Das  deutsche 

,  internationale  Privatrecht  (Leipzig,  1931)  285-286;  Repertoire  de 
’  Droit  International,  vol.  VII  (Paris,  1930)  377. 

(a)  Affaire  Forgo,  Sirey  (1878)  1,  420;  Dalioz  (1879)  1,  56; 
Clunet  (1883)  64;  discussed  in  Pillet,  Traite  Pratique  de  Droit  In¬ 
ternational  Priv6  (1923),  vol.  1,  §  251;  Niboyet,  Manuel  de  Droit  In¬ 
ternational  Priv6  (1928)  §§  286,  403,  735,  with  numerous  references 
to  later  decisions  and  discussions  by  text- writers,  notably  Potu,  La 
question  du  r&nvoi  en  droit  international  privS  (Paris,  1913),  and 
articles  by  Laine,  La  thSorie  du  Renvoi  en  droit  international  privl\ 
Rev.  dr.  int.  pr.  1906,  pp.  605-643,  1907,  pp.  43-72,  313-339,  661-674, 
1908,  pp.  729-758,  1909,  pp.  12-40;  cf.  French  Rules  of  Conflict  of 
Laws  by  Lorenzen  (1927),  36  Yale  L.J.  731,  at  pp.  733-4.  For  a  more 
recent  analysis  and  criticism  of  the  Forgo  case  and  of  the  doctrine 
of  the  renvoi,  see  Bartin.  Principes  de  Droit  International  Priv^ 
(Paris,  1930)  200  ff.  See  extracts  from  Bartin,  translated  into  Eng¬ 
lish,  in  169  Law  Times,  pp.  147-8,  172-3. 
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•dated  May  5,  1875,  which  is  also  of  interest  for  the  present 
purpose.  The  de  cujus  Forgo  was  a  natural  child,  of  Bavari¬ 
an  domicile  of  origin  and  nationality,  whom  his  mother  had 
taken  to  France  at  the  age  of  five  years.  He  lived  all  the  rest 
of  his  life  in  France,  but  without  having  obtained  the  author¬ 
ization  of  the  French  government  to  establish  his  domicile  in 
France  ib),  and  died  there  at  the  age  of  68,  intestate,  leaving 
movables.  If  domestic  Bavarian  law  applied,  the  natural  bro¬ 
thers  and  sisters  of  Forgo  were  entitled,  whereas  if  domestic 
French  law  applied,  the  French  Treasury  was  entitled  in  de¬ 
fault  of  next-of-kin. 

The  lex  domicilii  being  the  governing  law,  and  the  court 
below  having  therefore  decided  to  distribute  the  estate  accord¬ 
ing  to  French  law,  the  Cour  de  Cassation  decided,  on  May  5, 
1875,  that  Forgo,  although  domiciled  in  fact  in  France  was 
not,  because  of  lack  of  government  authorization,  under  article 
13  of  the  Civil  Code,  really  domiciled  there  in  the  sense  of 
having  a  legal  domicile  there  with  the  juridical  consequences 
attached  to  such  legal  domicile.  The  result  was  that  in  one 
important  field,  namely,  succession  to  movables,  legal  domicile, 
as  distinguished  from  domicile  in  fact,  remained  the  govern¬ 
ing  factor,  although  the  importance  of  legal  domicile  was  much 
diminished  by  the  fact  that  for  various  other  purposes  the 
jurisprudence  somewhat  illogically  recognized  the  validity  and 
sufficiency  of  a  domicile  in  fact  (c). 

It  having  been  thus  decided  that  according  to  the  existing 
law,  Forgo  was  not  legally  domiciled  in  France,  and  there¬ 
fore  had  not  lost  his  Bavarian  domicile  of  origin,  it  seemed 
that  there  was  nothing  left  to  do  but  to  distribute  the  estate 
in  accordance  with  the  Bavarian  law  relating  to  intestate 
succession.  At  this  point  the  representatives  of  the  French 
government  advanced  the  argument  that  the  case  should  be 
governed  by  French  law  because  according  to  Bavarian  law 
the  case  was  governed  by  the  law  of  the  domicile  in  fact  of 
the  de  cujus,  that  is,  by  French  law.  This  argument  was  re¬ 
jected  by  the  court  below,  but  was  accepted  by  the  Cour  de 
Cassation,  which  on  June  24,  1878,  decided  as  follows: 

Suivant  le  droit  bavarois  les  meubles  sont  regis,  en  matiere  de 
succession,  par  la  loi  du  domicile  de  fait  ou  de  la  residence  habituelle 
du  defunt.  II  suit  de  la  que  la  devolution  hereditaire  des  biens 

(6)  Under  article  13  of  the  French  Civil  Code,  as  to  which  see 
§  5,  supra, 

(c)  See  Niboyet,  op,  dt,  §  286. 
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meubles  que  Forgo  possidait  en  France,  ou  il  s’fitait  fixe,  doit  etre 
regie  per  la  loi  frangaise  (d). 

In  other  words,  although  the  Cour  de  Cassation  had  decided 
in  1875  that  Forgo  was  not  legally  domiciled  in  France  and 
that  his  domicile  in  fact  in  France  was  not  a  sufficient  basis 
for  the  application  of  French  law,  it  decided  in  1878  that 
after  all  French  law  was  applicable  by  reason  of  Forgo's  domi¬ 
cile  in  fact  in  France  joined  with  the  Bavarian  rule  of  the 
conflict  of  laws  that  succession  to  movables  was  governed  by 
the  law  of  the  domicile  in  fact.  The  court  below  was,  in 
effect,  directed  by  the  second  decision  to  do  exactly  what  it 
had  been  prevented  from  doing  by  the  first  decision.  As  Nib- 
oyet  observes  (e)  'll  est  meme  assez  piquant  de  rapprocher  les 
deux  arrets  de  cassation  du  5  mai  1875  et  du  24  juin  1878, 
intervenus  dans  Taffaire  Forgo.  Le  premier  a  casse  Tarret 
d^appel  parce  qu'il  avait  soumis  la  succession  a  la  loi  franqaise; 
le  second  a  encore  casse  parce  que  la  cour  de  renvoi  avait  cette 
fois  applique  la  loi  bavaroise.  On  aboutissait  vraiment  a 
Tincoherence  avec  le  renvoi.'*  It  should  be  noted  in  conclusion, 
that  since  the  repeal  of  article  13  of  the  French  Civil  Code,  a 
person  in  the  position  of  Forgo  would  be  held  in  France  to 
have  been  domiciled  there,  and  his  movables  would  of  course 
be  distributed  in  accordance  with  domestic  French  law  (f). 

The  question  of  the  renvoi  in  matters  of  succession  to  mov¬ 
ables  came  again  before  the  Cour  de  Cassation  in  1910  in  the 
Soube  case  (g).  This  was  the  case  of  an  American  citizen  who 
died  domiciled  in  fact  in  France,  but  without  government  auth¬ 
orization  and  therefore  still  retaining,  from  the  French  point 
of  view,  her  domicile  of  origin  in  Louisiana.  In  spite  of  the 
importance  of  the  question,  and  the  great  mass  of  writing  on 
the  subject  published  since  the  Forgo  case,  and  the  opportunity 
that  was  consequently  afforded  for  a  real  re-examination  of 
the  whole  problem  and  its  consequences,  the  application  in  the 
Soube  case  did  not  even  reach  the  chambre  civile  of  the  Cour 
de  Cassation  which  had  decided  the  Forgo  case,  but  was  dis¬ 
missed  by  the  chawbres  des  requites.^.  By  virtue  of  the  doctrine 
of  the  renvoi  French  law  was  consequently  applied,  apparently 
for  no  better  reason  than  that  the  renvoi  from  the  law  of 


(d)  Niboyet,  op,  cit,  §  403. 

(e)  Niboyet,  op,  cit,  §  735,  p.  861,  note  (2). 
(/)  Niboyet,  op,  cit,,  §  735. 


Rev.  dr.  int.  pr.  (1910)  870:  Clunet  (1910) 
888;  Sirey  (1913)  1,  105;  Dalloz  (1912)  1,  262.  ^  ^ 
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Louisiana  to  domestic  French  law  did  no  injury  to  French  pri¬ 
vate  international  law  and  that  it  was  all  to  the  good  that 
conflict  should  be  thus  avoided  and  that  domestic  French  law 
should  govern  interests  arising  on  French  territory  (h).  Fur¬ 
ther  comment  on  this  manner  of  disposing  of  an  important 
question  of  principle  seems  superfluous. 

It  thus  appears,  that  on  two  occasions  the  Cour  de  Cassa¬ 
tion  has  recognized  the  doctrine  of  the  renvoi,  in  the  same 
field  of  succession  to  movables.  Lower  courts  have  applied 
the  doctrine  to  a  great  variety  of  other  matters,  but  the  French 
courts  have  not  yet  admitted  the  renvoi  to  the  second  degree, 
that  is,  the  sending  on  of  a  case  to  the  law  of  a  third  country 
(Weiterverweisung) ,  as  was  done  in  England  in  In  re  Trufort 
(i)  as  distinguished  from  the  sending  back  of  a  case  to  the  law 
of  the  country  in  which  the  case  rises  (Rixckverweisung)  (j) . 

(d)  In  re  Annestey 

Against  the  background  of  French  law  which  has  just  been 
sketched  let  us  now  consider  the  important  and  interesting  case 
of  In  re  Annesley  (k),  decided  by  Russell  J.  (afterwards  Lord 
Russell  of  Killowen) .  The  testatrix,  Mrs.  Annesley,  a  British 
subject  of  English  domicile  of  origin,  was  undoubtedly  perm¬ 
anently  settled  in  France  at  the  time  of  her  death.  She  was 
held  to  have  acquired  a  domicile  of  choice  in  France  notwith¬ 
standing  that  (a)  she  had  expressly  declared  that  she  did  not 
intend  to  abandon  her  English  domicile  of  origin,  and  (b)  she 
had  not  obtained,  or  even  applied  for,  the  authorization  of 
the  French  government  under  article  13  of  the  Civil  Code. 
Fact  (a)  was  rightly  disregarded,  in  view  of  the  other  evidence 
of  her  animus  manendi.  Fact  (b)  was  also  disregarded,  and 
the  cases  of  In  re  Johnson  (I)  and  In  re  Bowes  (m)  were  dis¬ 
approved  in  so  far  as  they  had  held  that  a  person  could  not 
be  domiciled  in  the  English  sense  in  another  country  the  law 
of  which  did  not  recognize  him  as  being  domiciled  there  or  as 


(k)  See  Niboyet,  op.  city  §  403. 

(t)  (1887),  36  Ch.  D.  600;  see  §  6(4)  (a),  supra. 

(j)  Cf.  Niboyet,  op.  city  §§  400,  403. 

(k)  In  re  Annesley,  Davidson  v.  Annesley,  [1926]  Ch. 

(1926),  36  Yale  L.J.  114;  (1926),  40  Harv.  L.  Rev,  316;  (1926),  ^ 
Michigan  L.  Rev.  174;  (1926),  42  L.Q.  Rev.  435;  (1927),  43  L.Q. 
Rev.  265. 


(Z)  [1903]  1  Ch.  821;  see  §  6(4)  (b),  supra, 
(m)  (1906),  22  Times  L.R.  711. 
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being  other  than  a  foreigner  there  (n).  Conversely,  the  doc¬ 
trine  established  by  earlier  cases  was  reaffirmed,  that  an  English 
court  must  decide  the  question  of  domicile  upon  the  facts  as 
proved  (as  to  factum  and  animus)  in  accordance  with  English 
law  and  without  regard  to  the  law  relating  to  domicile  of  the 
country  of  domicile  (o).  This  poinc  may  seem  elementary 
and  sound,  but,  as  will  presently  appear,  it  is  not  so  simple 
as  it  seems,  and  is  not  clearly  severable  from  the  ultimate 
ground  of  decision  of  the  Annesley  case. 

The  ground  having  been  cleared  by  the  j&nding  that  the  tes¬ 
tatrix  was  domiciled  in  France  at  the  time  of  her  death,  the 
question  which  remained  for  decision  was  whether  the  intrinsic 
validity  of  the  will  was  governed  by  English  law,  which  did 
not  limit  the  disposing  power  of  the  testatrix,  or  by  French 
law,  which  limited  her  disposing  power  to  1/3  of  her  mov¬ 
ables,  because  she  left  two  children  surviving  her.  By  her  will 
she  purported  to  dispose  of  the  whole  of  her  movables. 

Russell  J.  put  the  case  in  this  way  (p) : 

I  accordingly  decide  that  the  domicile  of  the  testatrix  at  the  time 
of  her  death  was  French.  French  law  accordingly  applies,  but  the 
question  remains:  What  French  law?  According  to  French  muni¬ 
cipal  law,  the  law  applicable  in  the  case  of  a  foreigner  not  legally 
domiciled  in  France  is  the  law  of  that  person's  nationality,  in  this 
case  British.  But  the  law  of  that  nationality  refers  the  question 
back  to  French  law,  the  law  of  the  domicile,  and  the  question  arises, 
will  the  French  law  accept  this  reference  back,  or  renvoi,  and  apply 
French  municipal  law? 

Even  if  we  remove  one  difficulty  by  assuming  that  ‘Trench 
municipal  law"  where  it  first  occurs  in  the  paragraph  just 
quoted  means  or  includes  French  rules  of  the  conflict  of  laws, 
and  where  it  secondly  occurs  means  domestic  French  law,  other 
difficulties  remain  for  discussion. 

Assuming  that  the  French  conflict  rule  referred  the  question 
to  the  national  law  of  the  testatrix,  that  is,  "British"  law, 
Russell  J.  seemed  to  be  unaware  of  the  hiatus  implicit  in  his 
statement  that  the  law  of  the  nationality  referred  the  question 
back  to  French  law.  There  being  no  general  "British"  law, 
either  domestic  rules  or  conflict  rules,  with  regard  to  succession 

(n)  This  proposition  constitutes  a  rejection  of  the  dwstemeMi 
theory,  discussed  in  chapter  2,  §  1(5). 

Bremer  v.  Freeman  (1857),  10  Moore  P.C. 

306,  in  §  6(2)  (b),  supra. 

(V)  In  re  Annesley,  [1926]  Ch.  692,  at  pp.  706-707. 
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to  movables,  the  supposed  reference  by  the  French  conflict  rule 
to  the  national  law  of  the  testatrix  was  meaningless  (q). 

In  fact,  however,  Russell  J.  entirely  misstated  the  relevant 
French  conflict  rule.  As  has  been  pointed  out  earlier  in  the 
present  chapter  (t)  the  French  conflict  rule  is  that  succession 
to  movables,  including  any  limitations  imposed  by  law  upon 
the  disposing  power  of  a  testator,  is  governed  by  the  law 
of  the  domicile  of  the  de  cujus,  in  perfect  verbal  agreement 
with  the  corresponding  English  conflict  rule.  The  French  rule 
referred  the  question  to  English  law,  not  on  the  untenable 
ground  that  English  law  was  the  national  law  of  the  testatrix, 
but  because  English  law  was  the  law  of  her  domicile,  she  being 
according  to  French  law  still  legally  domiciled  in  England. 
In  other  words,  the  only  difference  between  English  and 
French  conflict  rules  as  applied  to  the  specific  case  was  that 
Mrs.  Annesley  was  domiciled  in  the  English  sense  in  France 
and  in  the  French  sense  in  England. 

Russell  J.  had,  however,  already  devoted  a  large  part  of  his 
judgment  to  showing  that  an  English  court  must  decide  for 
itself  where  the  domicile  of  the  testatrix  was  and  that  the 
French  view  on  this  point  was  irrelevant  in  any  English  court, 
and  logically  the  judgment  should  have  ended  with  the  find¬ 
ing  that  the  testatrix  was  domiciled  in  France,  because  from 
this  finding  it  should  follow  as  a  matter  of  course  that  the 
case  would  be  governed  by  domestic  French  law. 

On  the  other  hand,  to  make  the  finding  of  a  French  domicile 
the  starting  point  for  a  new  enquiry  as  to  the  French  law 
as  applied  to  the  specific  case  meant  simply  that  Russell  J.,  in 
effect,  was  setting  up  for  reconsideration  the  French  law  as 
to  the  domicile  which  he  had  already  decided  was  irrelevant. 
His  mode  of  reasoning  was  plausible  only  because  he  stated  the 
French  rule  as  if  it  referred  to  the  national  law,  as  such,  of 
the  testatrix.  The  rule  of  French  law  which  referred  the  case 
to  English  law  was  a  mere  consequence  of,  and  not  severable 
from,  the  rule  of  French  law  which  refused  to  recognize  the 
French  domicile  of  the  testatrix.  In  either  case,  when  the  Eng¬ 
lish  court  decided  in  favour  of  the  foreign  domicile  notwith¬ 
standing  the  foreign  rule  of  law  to  the  contrary,  it  destroyed 

iq)  See  chapter  9,  §  4,  for  a  discussion  of  the  meaning,  or  lack 
of  meaning,  of  a  reference  by  a  foreign  conflict  rule  to  the  national 
law  of  a  British  subject. 

(r)  See  §  4,  supra. 
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all  foundation  for  any  further  reference  from  the  foreign  law 
to  English  law  because  the  only  reference  that  there  could  have 
been  was  predicated  upon  the  English  domicile  of  the  de  cujas. 

It  is  unnecessary  in  this  place  to  discuss  further  the  exact 
process  by  which  Russell  J.  in  effect  referred  to  the  French 
conflict  rule,  found  in  it  a  reference  to  English  law,  and  finally 
decided  that  a  French  court  would  accept  a  further  reference 
back  to  French  law  and  apply  domestic  French  law,  and  con¬ 
sequently  that  an  English  court  should  apply  domestic  French 
law.  As  is  explained  in  a  later  chapter  ( s) ,  the  Armesley  case 
is  one  of  a  scries  of  judgments  of  single  judges  in  which  a 
doctrine  of  total  renvoi  is  expounded.  That  is  to  say,  the  Eng¬ 
lish  court  attempts  to  give  effect  to  the  foreign  conflict  rule  as 
it  would  be  applied  by  the  foreign  court,  including  whatever 
theory  of  the  renvoi  prevails  in  the  foreign  law.  If  the  foreign 
court  applied  the  same  theory  of  total  renvoi,  no  logical  solu¬ 
tion  would  be  possible,  but,  this  difficulty  does  not  exist  be¬ 
tween^  England  and  France  because,  as  found  in  the  Annesley 
case,  French  law  adopts  a  theory  of  partial  renvoi,  that  is,  a 
French  court,  upon  being  referred  to  English  law,  is  willing  to 
accept  a  reference  back  and  apply  domestic  French  law. 

One  redeeming  feature  of  the  judgment  is  that  Russell  J,, 
having  reached  the  conclusion  that  domestic  French  law  was 
applicable,  stated  his  own  personal  opinion  in  the  following 
words  (t): 

Speaking  for  myself,  I  should  like  to  reach  the  same  conclusion 
by  a  much  more  direct  route  along  which  no  question  of  renvoi  need 
be  encountered  at  all.  When  the  law  of  England  requires  that  the 
personal  estate  of  a  British  subject  who  dies  domiciled  according 
to  the  requirements  of  English  law,  in  a  foreign  country,  shall  be 
administered  in  accordance  with  the  law  of  that  country,  why  should 
this  not  mean  in  accordance  with  the  law  which  that  country  would 
apply,  not  to  the  propositus,  but  to  its  own  nationals  legally  domiciled 
there?  In  other  words,  when  we  say  that  French  law  applies  to 
the  administration  of  the  personal  estate  of  an  Englishman  who 
dies  domiciled  in  France,  we  mean  that  French  municipal  law  which 
France  applies  in  the  case  of  Frenchmen.  This  appears  to  me  a 
simple  and  rational  solution  which  avoids  altogether  that  endless 
oscillation  which  otherwise  would  result  from  the  law  of  the  country 
of  nationality  invoking  the  law  of  the  country  of  domicile,  while  the 
law  of  the  country  of  domicile  in  turn  invokes  the  law  of  the  country 
of  nationality,  and  I  am  glad  to  find  that  this  simple  solution 
has  m  fact  been  adopted  by  the  Surrogates*  Court  of  New  York  (w). 

(s)  See  chapter  9,  §  1.  See  also  chapter  8,  §  5. 

(t)  In  re  Annesley^  [1926]  Ch.  692,  at  pp.  708-9. 

(w)  Re  Tallmadge  (1919),  62  New  York  Law  Journal  216.  See 
§  6(4),  supra,  for  a  note  of  the  decision  and  references  to  other  re¬ 
ports  of  the  case. 
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(5)  Cases  B{5),  C{5),  D(5) :  Intestacy  or  Intrinsic  Validity  • 

of  Will. 

(a)  Repeal  of  Article  13  and  In  re  Annesley 

Certain  important  consequences  follow  from  the  repeal  of 
article  13  of  the  French  Civil  Code  on  August  10,  1927  (a). 

If  a  new  Annesley  case  were  to  come  before  the  courts,  that  is, 
a  case  like  In  re  Annesley  with  the  exception  that  the  Civil 
Code  does  not  now  provide  for  an  authorized  or  legal  domicile 
in  France,  as  distinct  from  a  domicile  in  fact,  the  case  would 
be  decided  in  the  same  way  in  the  result,  but  without  raising 
any  question  of  the  renvoi.  Mrs.  Annesley  would  be  held  to 
have  been  domiciled  in  France  both  by  English  law  and  by 
French  law,  and  the  English  and  French  rules  of  the  conflict 
of  laws  would  concurr  in  referring  the  question  to  domestic 
French  law  as  being  the  law  of  the  domicile.  The  case,  instead 
of  being  an  example  of  Case  A  (5),  would  be  an  example  of 
Case  B(5),  in  the  classification  of  hypothetical  cases  already 
stated  (b). 

If,  however,  instead  of  the  case  being,  as  it  was,  a  strong 
case  in  favour  of  the  abandonment  of  the  English  domicile  of 
origin  and  the  acquisition  of  a  French  domicile  of  choice,  it 
were  a  weak  case,  as,  for  example,  the  case  of  an  actual  resi¬ 
dence  in  France  of  considerable  duration,  but  not  so  clear  as  the 
Annesley  case  with  regard  to  the  testator's  animus  manendi,  it 
might  easily  happen  that  it  would  be  held  in  England  that 
the  English  domicile  of  origin  had  not  been  lost  and  held  in 
France  that  a  French  domicile  had  been  acquired.  Before  the 
repeal  of  article  13,  each  country  would  have  applied  domestic 
English  law  on  the  basis  of  the  English  domicile  of  the  testator, 
his  domicile  in  France  being  regarded  in  France  as  at  most  a 
domicile  in  fact,  but  not  as  a  legal  domicile.  This  would  be 
an  example  of  Case  C(5).  Since  the  repeal  of  article  13,  there 
might  be  a  conflict  as  to  domicile,  but  there  would  be  no  ques¬ 
tion  of  the  renvoi;  the  English  court  would  apply  domestic  Eng¬ 
lish  law  on  the  basis  of  an  English  domicile,  while  the  French 
court  might  find  a  French  domicile,  and  if  it  did  so,  would 
apply  domestic  French  law  (c).  This  would  be  an  example 
ofCaseD(5). 

(а)  See  §  4,  supra. 

(б)  See  §  6(1),  supm. 

(c)  On  the  point  that  a  French  court  will  more  easily  than  an 
English  court  find  that  a  person  of  English  domicile  of  origin  has  ac- 
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It  appears  therefore  that  as  between  England  and  France  the 
opportunities  for  the  spinning  of  legal  cobwebs  in  connection 
with  the  renvoi  are  notably  diminished  by  the  repeal  of  article 
13,  because  English  law  and  French  law  were  already  in  agree¬ 
ment  in  referring  questions  of  succession  to  movables  to  the 
tex  domteilit  and  their  respective  views  as  to  domicile  are  now 
much  less  dissimilar  than  they  formerly  were.  It  is  submitted, 
as  a  result  of  the  preceding  discussion,  that  the  doctrine  of  the 
renvoi  originally  received  some  measure  of  recognition  in  Eng¬ 
lish  law  chiefly  if  not  only  in  connection  with  cases  which  turn¬ 
ed  upon  article  13.  It  appears,  however,  notwithstanding  that 
cases  similar  to  those  in  which  the  doctrine  was  originally  in¬ 
voked  are  not  so  likely  to  arise,  that  there  is  grave  danger  that 
the  doctrine  will  be  made  a  general  rule,  so  to  speak,  and  be 
applied  to  other  and  dissimilar  cases. 

(b)  In  re  Ross 

^  The  case  of  In  re  Ross  id) ,  like  In  re  Annesley,  related  to  the 
question  of  the  intrinsic  validity  of  a  will  admittedly  valid  in 
point  of  form,  but  in  several  essential  particulars  the  two  cases 
were  different.  As  in  the  Annesley  case,  so  in  the  Ross  case,  the 
testatrix,  a  British  subject  of  English  domicile  of  origin  died 
domiciled  in  the  English  sense  in  a  foreign  country,  but  in  the 
Annesley  case  the  law  of  the  foreign  country  (France)  refused 
to  recognize  the  foreign  domicile  of  the  testatrix  as  a  legal  dom¬ 
icile  and  regarded  her  as  being  still  a  domiciled  Englishwoman, 
whereas  in  the  Ross  case  the  law  of  the  foreign  country  (Italy) 
made  no  difficulty  about  the  acquisition  of  a  domicile  in  that 
country,  and  there  is  no  reason  to  suppose  that  the  testatrix 
was  not  domiciled  in  Italy  in  the  Italian  sense.  On  the  other 
hand,  in  the  Annesley  case  French  law  referred  to  English  law 
as  the  governing  law  because  it  was  the  law  of  the  country  in 
which  the  testatrix  was  domiciled  in  the  French  sense  (e). 
whereas  in  the  Ross  case  Italian  law  referred  the  question  of 
the  validity  of  the  will  to  the  national  law  of  the  testatrix, 
notwithstanding  that  she  was  domiciled  in  Italy.  Furthermore, 
in  the  Annesley  case  it  was  found  by  Russell  J.  that  French 
law  would  accept  the  reference  back  from  English  law  and  apply 

quired  a  French  domicile,  see  Niboyet,  Manuel  de  Droit  International 
Priv6  (1928),  §  410,  p.  493.  See  also  §  5,  supra. 

(d)  In  re  Ross,  Ross  v.  Waterfield,  [1930]  1  Ch.  377. 

(e)  Although,  as  already  pointed  out,  Russell  J.  inaccurately 
stated  that  French  law  referred  to  the  national  law  of  the  testatrix* 
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domestic  French  law,  so  that  the  decision  was  the  same  as  if 
Russell  J.  had  disregarded  the  doctrine  of  the  renvoi  and  fol¬ 
lowed  his  own  preferred  ''direct  route''  to  the  domestic  French 
law,  whereas  in  the  Ross  case  it  was  found  by  Luxmoore  J.  that 
Italian  law  would  not  accept  the  reference  back  from  the  na¬ 
tional  law  of  the  testatrix  (f),  and  consequently  he  was  obliged 
to  choose  between  the  alternatives  of  applying  domestic  Italian 
law  on  one  theory  of  the  meaning  of  the  English  conflict  rule 
and  of  applying  domestic  English  law  on  another  theory  of  the 
meaning  of  the  English  conflict  rule. 

We  have,  therefore,  in  the  Ross  case,  a  superficially  simple 
situation  requiring  the  acceptance  or  the  rejection  of  the  doctrine 
of  the  renvoi  by  an  English  court,  namely,  a  testamentary  dis¬ 
position  valid  by  English  law,  and  invalid  by  Italian  law, 
the  latter  being  the  proper  law  by  English  conflict  of  laws, 
and  the  former  being  alleged  to  be  the  proper  law  by  Italian 
conflict  of  laws.  There  was  no  difficulty  as  to  the  domicile  as 
there  was  in  the  Annesley  case,  and  there  was  equally  no  room 
for  the  application  of  Russell  J.'s  formula,  namely,  that  the 
English  court  should  apply  the  foreign  domestic  law  if  it  should 
appear  that  the  foreign  law  would  accept  the  renvoi,  Luxmoore 
J.,  in  the  Ross  case,  considered  that  he  ought  simply  to  apply 
the  Collier  v.  Rivaz  formula  ( g) ,  namely,  that  he  should  de¬ 
cide  the  case  as  if  he  were  an  Italian  court  sitting  in  Italy,  and 
on  the  evidence  of  Italian  expert  witnesses  that  an  Italian  court 
would  apply  domestic  English  law,  he  applied  the  same  law. 
He  therefore  held  the  will  to  be  valid,  although  it  disposed  of 
the  property  of  the  testatrix  in  disregard  of  the  claim  which 
her  son  (an  only  child)  would  have  had  to  one-half  of  her 
property  as  his  legitima  portio  under  domestic  Italian  law.  As 


(/)  The  finding  of  Luxmoore  J.  was  in  accordance  with  the  settled 
practice  of  Italian  courts  and  the  great  majority  of  Italian  writers. 
Rabel,  Conflict  of  Laws:  a  Comparative  Study  (1945)  79-80 ;*cf. 
Repertoire  de  Droit  International  (Paris,  1930),  vol.  6,  pp.  503-504. 
In  the  1931  draft  of  a  new  Civil  Code  there  was  a  provision  favour¬ 
able  to  the  doctrine  of  the  renvoif  but  in  article  20,  disp.  prel.  of 
the  Code  of  1939  it  was  specifically  provided  that  under  a  refer¬ 
ence  to  a  foreign  law,  the  provisions  of  the  foreign  law  were  to  be 
applied  without  regard  to  any  reference  by  that  law  to  any  other 
law.  Lewald,  Ragles  G^nerales  des  Conflits  de  Lois  (B^le,  1941)  52. 
This  statutory  negation  of  the  doctrine  of  the  renvoi  was  expressly 
confirmed  by  article  30,  disp.  prel.  of  the  Civil  Code  of  1942.  Rabel, 
op.  citj  p.  131;  Morelli,  Element!  di  Diritto  Internazionale  Private 
Italiano  (Naples,  1946)  55. 

(flf)  See  §  6(2)  (a),  supra. 

10 — C.L. 
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is  explained  in  a  later  chapter  (h),  the  Annesley  case  and  the 
Ross  case  are  two  of  a  series  of  decisions  of  single  judges  in 
which  a  theory  of  total  renvoi  is  expounded. 

The  simplicity  of  the  situation  in  the  Ross  case  was,  how¬ 
ever,  superficial,  not  real.  The  reference  by  the  Italian  conflict 
rule  to  the  national  law  of  the  testatrix  was  construed  by  Lux- 
moore  J.  as  a  reference  to  English  law,  but  there  appears  to  be 
no  justification  for  so  construing  the  reference  and  the  evidence 
of  the  witnesses  was  unsatisfactory  and  based  on  misunder¬ 
standing.  It  is  probable  that  witnesses  who  were  fully  in¬ 
formed  with  regard  to  the  existence  of  a  multiplicity  of  systems 
of  private  law  within  the  British  Empire  would  say  that  the 
reference  to  the  national  law  of  a  British  subject  domiciled  in 
Italy  is  meaningless  and  therefore  that  in  the  actual  situation 
of  the  Ross  case  an  Italian  court  would  apply  domestic  Italian 
law  (i). 

(6)  Case  B(I)  (3) :  Formal  Validity  of  Will, 

Most  of  the  cases  relating  to  the  formal  validity  of  a  will 
of  movables  already  discussed  arose  from  situations  created  by 
article  13  of  the  French  Civil  Code,  that  is  to  say,  the  testators 
were  domiciled  abroad  in  the  English  sense,  but  were  not  domi¬ 
ciled  abroad  in  the  eyes  of  the  foreign  law.  These  were  Cases 
A(l),  A(2)  and  A (3)  in  the  classification  of  hypothetical 
cases  already  stated  (j).  Some  other  cases,  which  may  be  called 
Cases  B(l)  and  B(3),  should  now  be  mentioned.  In  them 
the  question  of  the  foreign- domicile  was  not  complicated  by  the 
existence  of  any  provision  in  the  foreign  law  corresponding 
with  article  13. 

The  case  of  Ross  v.  Ross  (k)  was  decided  by  the  Supreme 
Court  of  Canada,  on  appeal  from  the  Court  of  Queen’s  Bench 
for  Lower  Canada  (1),  The  testator,  domiciled  in  Quebec, 
made  in  New  York,  during  a  temporary  visit,  a  holograph  will, 
which  would  have  been  valid  if  made  in  the  province  of  Que- 

{h)  See  chapter  9,  §  1.  See  also  chapter  8,  §  5. 

(^)  The  evidence  of  the  witnesses  in  the  Ross  case  is  analyzed, 
and  the  meaning  of  a  reference  by  a  foreign  conflict  rule  to  the  na¬ 
tional  law  of  a  British  subject  is  discussed,  in  chapter  9,  §  4.  See 
also  Cook,  Logical  and  Legal  Bases  of  the  Conflict  of  Laws  (1942) 
239  ff. 

(i)  See  §  6(1),  supra. 

(k)  (1894),  25  Can.  S.C.R.  307. 

(l)  (1893),  Q.R.  2  Q.B.  413. 
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bee,  by  virtue  of  the  rule  locus  regit  actum  prevailing  in  that 
province  (m),  but  which  was  not  valid  by  the  domestic  law 
of  New  York.  The  Court  of  Queen’s  Bench  held  unanimous¬ 
ly  (a)  that  the  rule  locus  regit  actum  was  imperative,  not  per¬ 
missive,  so  that  the  question  of  the  formal  validity  of  the 
will  was  to  be  decided  by  the  law  of  New  York,  and  (b)  that 
the  will  was  valid  as  being  made  in  accordance  with  a  form 
recognized  by  the  law  of  New  York  in  the  case  of  a  testator 
domiciled  in  Quebec.  On  appeal  to  the  Supreme  Court  of 
Canada,  the  will  was  held  to  be  valid  as  to  movables,  (a) 
three  judges  against  two  being  of  opinion  that  the  rule  locus 
regit  actum  was  permissive  (n),  not  imperative,  and  (b)  four 
judges  against  one  being  of  opinion  that  the  will  was  valid 
because  it  was  recognized  by  New  York  law.  The  case  is  re¬ 
markable  because  the  judgments  of  the  majority  were  chiefly 
directed  to  the  first  point,  and  disposed  of  the  second  point 
quite  casually,  whereas  the  dissenting  judge  (Taschereau  J.) 
delivered  a  vigorous  and  reasoned  judgment  on  the  second 
point  (o).  It  must  be  admitted,  however,  that  the  case  is  fav¬ 
ourable  to  the  renvoi  in  the  province  of  Quebec,  at  least  as  re¬ 
gards  the  formal  validity  of  a  will,  and  it  is,  of  course,  in 
accord  with  the  prevailing  jurisprudence  of  France.  It  is  hardly 
necessary  to  point  out  that  it  is  not  an  authority  with  regard 
to  the  law  of  the  other  provinces  of  Canada.  Moreover,  the 
decision  is  justified  in  the  result,  if  the  case  is  regarded,  not  as 
laying  down  a  general  rule  with  regard  to  the  renvoi  in  all 
kinds  of  cases,  but  as  an  example  of  the  special  indulgence 
shown  to  wills  in  point  of  formalities  Ip). 

Another  case  which  is  favourable  to  the  renvoi,  at  least  in 
the  same  limited  sense,  is  Frere  v.  Frere  (q).  A  person  domi¬ 
ciled  in  Malta  made  in  England  a  will  in  English  form.  By 
the  law  of  Malta  five  witnesses  were  required  for  a  will  made 


(m)  See  §  2,  supra,  for  a  statement  of  the  Quebec  rule  of  con¬ 
flict  of  laws,  as  to  the  formal  validity  of  a  will  of  movables 

(9i)  In  accordance  with  modern  French  law,  as  already  pointed 
out  in  §  2,  supra. 

(o)  Lafleur,  Conflict  of  Laws  (1898),  p.  18,  refers  to  it  as  ^^a  very 
elaborate  and  powerful  opinion.”  See  also  Schreiber  (1918),  31  Harv. 
L.  Rev.  523,  at  pp.  561-564,  for  a  good  discussion  of  the  case. 

(p)  As  in  Collier  v.  Rivaz  and  In  re  Lacroix,  as  discussed  in  §  6 
(2)  (a)  (d),  supra.  As  to  Ross  v.  Ross  itself,  see  also  chapter  8,  §  6, 
and  chapter  9,  §  5. 

(qf)  (1847),  5  Notes  of  Cases  593.  See  also  chapter  9,  §  5,  note 
<r). 
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in  Malta,  but  a  will  made  outside  of  Malta  by  a  person  domi¬ 
ciled  in  Malta  was  valid  if  made  in  the  form  of  the  law  of 
the  place  of  making.  The  will  was  held  to  be  valid  in  Eng¬ 
land, 

The  case  of  Maltass  v.  Maltass  (r)  contains  a  dictum  fav¬ 
ourable  to  the  renvoi  (s)  but  the  decision  did  not  involve  the 
renvoi.  The  will  was  made  in  Turkey  in  English  form,  and 
was  held  to  be  valid  alternatively  by  virtue  of  the  Treaty  of 
the  Dardanelles  (1809)  or  by  domestic  English  law.  As  Dr. 
Lushington  said  (t):  'If  the  deceased  was,  in  the  legal  sense, 
domiciled  in  Turkey,  and  if  the  law  of  domicile  does  prevail, 
the  law  of  Turkey,  in  conformity  with  the  treaty,  says,  that 
in  such  case  the  succession  to  personal  estate  shall  be  governed 
by  the  British  law;  if  he  was  not  domiciled  in  Turkey,  but  in 
England,  then  the  law  of  England  prevails,  proprio  vigore/* 

§  7.  Status  and  the  Law  of  the  Domicile* 

( 1)  Renvoi  in  German  Law, 

In  the  scries  of  relatively  modern  cases  in  which  single 
judges  in  England  have  expounded  a  theory  of  total  renvoi  (a), 
it  was  necessary  in  discussing  In  re  Annesley  (b)  to  consider 
the  French  theory  of  the  renvot  (c),  and  it  was  necessary  in  dis¬ 
cussing  In  re  Ross  (d)  to  consider  the  Italian  theory  of  the 
renvoi  (e).  It  now  becomes  necessary,  by  way  of  introduction 
to  the  case  of  In  re  Askew  (f) ,  to  consider  the  German  theory 
of  the  renvoi. 

It  is  provided  (g)  by  article  27  of  the  Introductory  Act  of 
the  German  Civil  Code  (which  became  effective  on  January  1 , 


(r)  (1844),  1  Kobertson  67. 

(s)  Ibid.,  at  p.  72,  quoted  in  In  re  Ross,  [1930]  1  Ch,  377,  at  p. 
392. 

(t)  1  Eobertson  67,  at  p.  80. 

(а)  As  to  the  theory  of  ‘'total  renvoi*^  see  chapter  9,  §§  1,  2. 
That  theory  requires  that  an  English  court  shall  take  into  consid¬ 
eration  the  specific  theory  of  the  renvoi  prevailing  in  *^6  foreign 
proper  law. 

(б)  [1926]  Ch.  692;  see  §  6(4)  (d),  supra, 

(c)  See  §  6(4)  (c),  supra. 

(d)  [1930]  1  Ch.  377;  see  §  6(6)  (b),  supra. 

(e)  In  §  6 (5)  (b),  supra;  cf.  the  more  recent  case  of  In  re  0*Keefe, 
[1940]  Ch.  124,  separately  discussed  in  chapter  9. 

(/)  [1930]  2  Ch.  269. 

.  (ff)  lu  my  paraphrase  of  article  27  I  have  followed  the  explanation 
given  by  Westlake,  Private  International  Law,  chapter  2,  that  by 
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1900)  that  in  any  of  the  cases  in  which  under  articles  7(1), 
13(1),  15(2),  17(1)  and  25  there  is  a  reference  to  the  law 
{Gesetze)  of  a  foreign  state,  if  under  the  conflict  rules  (Recht) 
of  the  foreign  law,  German  law  is  applicable,  the  domestic  rules 
of  German  law  shall  be  applied.  The  result  is  that  German 
law  adopts  a  theory  of  partial  renvoi  (h),  at  least  in  the  cases 
mentioned  in  article  27, 

Article  25,  mentioned  in  article  27,  provides  that  if  a  for¬ 
eigner  had  his  residence  (Wohmitz)  in  Germany  at  the  time 
of  his  death,  the  succession  to  his  property  is  governed  by  the 
law  of  the  state  of  which  he  was  a  national  at  that  time  (i). 

Article  22  provides  that  the  legitimation  of  an  illegitimate 
child  is  governed  by  German  law  if  the  father  is  of  German 
nationality  at  the  time  of  the  legitimation,  and  also  contains  a 
special  provision  in  the  case  of  the  child  being  a  German  na¬ 
tional ’and  the  father  being  a  foreigner.  The  article  does  not 
say  that  as  a  general  rule  the  legitimation  of  a  child  whose 
father  is  a  foreigner  is  governed  by  the  national  law  of  the 
father,  but,  either  by  implication  from  article  22,  or  in  the 
absence  of  any  provision  of  the  code,  the  general  rule  of  Ger¬ 
man  conflict  of  laws  appears  to  be  as  stated.  The  afiidavit  of 
Dr.  Rost  in  In  re  Askew  (j),  ^'accepted  by  all  parties  as  being 
correct,''  so  states  the  rule,  with  specific  reference  to  legitimation 
by  subsequent  marriage.  Article  22  is  not  mentioned  in  article 
27,  but  it  would  appear  that  the  principle  of  article  27  is  ap¬ 
plied  to  legitimation,  either  by  analogy,  or  as  an  existing  rule 
of  German  conflict  of  laws  in  the  absence  of  any  provision 
in  the  code,  that  is,  that  German  law  adopts  a  theory  of  partial 
renvoi  (k) ,  not  only  in  the  cases  mentioned  in  article  27,  but 
also  in  other  cases,  including  legitimation  (1), 

Geseti!^  the  domestic  or  local  rules  of  the  law  of  a  country  are 
meant,  and  by  Recht  its  whole  system  of  law,  including  its  conflict 
rules.  To  the  same  effect,  see  Wolff,  Internationales  Privatrecht 
(1933)  48.  This  nomenclature  is  of  course  different  from  that  of 
Kahn,  who  uses  Gesetzenkollisionen  in  the  sense  of  conflicts  of  con¬ 
flict  rules:  see  chapter  3,  §  1,  note  (h). 

(h)  As  to  the  theory  of  "partial  renvoi*\  see  chapter  9,  §  1. 

(i)  As  to  effect  of  article  27  in  this  situation,  see  the  discussion 
of  In  re  Johnson,  [19031  1  Ch.  821,  in  §  6(4)  (b),  supra, 

{j)  [1930]  2  Ch.  259,  at  p.  276.  For  further  discussion  of  this 
affidavit,  see  chapter  9,  §-2. 

(k)  The  affidavit  of  Dr.  Rost,  above  cited,  does  not  mention  ar¬ 
ticle  27,  but  states  that  German  law  would  accept  the  reference  back 
from  the  national  law. 

(l)  As  to  the  extension  of  the  principle  of  article  27,  see  also 
Lewald,  Regies  g^nerales  des  Conflits  de  Lois  (Bale,  1941)  51,  52; 
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Much  has  been  written  in  Germany  on  the  subject  of  the 
renvoi  ( m) . 


(2)  Status  in  the  Conflict  of  Laws, 

By  way  of  further  introduction  to  the  subsequent  discus¬ 
sion  of  the  Askew  case  may  be  mentioned  the  problem  whether 
there  are  reasons  for  adopting  a  more  favourable  attitude  to 
the  doctrine  of  the  renvoi  as  regards  a  question  of  status  than 
the  attitude  adopted  in  the  preceding  part  of  this  chapter  as 
regards  a  question  of  succession  to  movables.  In  an  earlier 
chapter  (n)  I  have  laid  stress  on  the  importance  of  distinguish¬ 
ing  the  question  of  the  existence  of  a  given  status  from  a  ques¬ 
tion  of  capacity  or  a  question  of  the  incidents  or  consequences 
of  tha^t  status.,  and  in  a  later  chapter  (o)  I  have  given  some 
reasons  for  submitting  that  as  regards  the  question  of  the  ex¬ 
istence  of  a  given  status  (other  than  the  status  of  a  married 
person,  which  is  a  question  of  marriage  law)  a  court  of  a 
country  other  than  that  of  the  domicile  should  decide  a  case 
in  the  same  way  that  a  court  of  the  domicile  would  decide  it, 
and  that  the  doctrine  of  the  renvoi  is  to  this  extent  and  in  this 
sense  a  useful  device  for  achieving  uniformity  of  decision. 
There  is  no  necessity,  however,  for  expressing  the  doctrine  of 
the  renvoi  in  terms  of  acquired  rights,  and,  in  order  to  avoid 
misunderstanding  and  at  the  risk  of  repetition,  I  venture  to 
note  here  that  I  do  not  intend,  in  any  approval  of  the  renvoi 


cf.  Raape,  Deutsches  Internationales  Privatrecht,  vol  1  (1938)  43; 
Lorenzen,  The  Conflict  of  Laws  of  Germany  (1930),  39  Yale  L.J,  804, 
at  pp.  812-814. 

(m)  Among  the  works  of  German  writers  containing  material  of 
especial  interest  on  the  renivoi  are  Franz  Kahn,  Abhandlungen  zum 
Internationalen  Privatrecht  (collected  and  republished,  1928);  Frank¬ 
enstein,  Internationales  Privatrecht,  vol.  1  (1926) ;  Hans  Lewald, 
Droit  International  Prive  de  PAllemagne  (in  Repertoire  de  Droit 
International,  vol.  VIII,  pp.  293  if.,  Paris,  1930),  published  separat<ily 
in  German,  Das  Deutsche  Internationale  Privatrecht  (Leipzig,  1931) 
14  if.;  see  also  lectures  by  the  same  author.  La  Theorie  du  Renvoi,  in 
Recueil  des  Cours  de  I’Academie  de  Droit  International,  vol.  29 
(1929,  vol.  4)  519  if.  As  to  the  '^double  renvoi^*  see  articles  by  Mel¬ 
chior  (Juristche  Wochenschrift,  1931,  pp.  703  if.),  Walther  Lewald 
(Juristiche  Wochenschrift,  1931,  pp.  114  if.,  and  Niemeyers  Zeit- 
schrift  fiir  Internationales  Recht,  vol.  44,  1931,  pp.  1  if.),  and  Adolf 
Bing  (Blatter  fiir  Internationales  Privatrecht,  vol.  6,  October  1931, 
pp.  246  if.),  including  a  discussion  of  the  Askew  case. 

(n)  See  chapter  4,  §  8. 

(o)  See  chapter  8,  §  6;  for  further  discussion,  see  chapter  39, 
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as  specifically  applied,  to  a  question  of  the  existence  of  status, 
to  approve  of  the  theory  of  acquired  rights  (p). 

(3)  In  re  Askew. 

In  the  case  of  In  re  Askew  (a)  the  question  was  whether 
Margarete  Askew  was  legitimated  by  the  subsequent  marriage 
of  her  parents.  Her  father  was  a  British  subject  and  was  domi¬ 
ciled  in  Germany  both  at  the  time  of  her  birth  and  at  the  time 
of  his  marriage  with  her  mother.  Inasmuch  as  her  father  was 
domiciled  at  both  times  in  a  country  the  domestic  law  of  which 
recognized  legitimation  by  subsequent  marriage,  the  case  fell 
within  the  old  English  conflict  rule  in  that  it  fulfilled  the  re¬ 
quirements  of  what  has  been  conveniently  called  the  Wright- 
Grove  rule  (b) ,  whereas  under  the  Legitimacy  Act,  1926,  the 
only  material  time  is  that  of  the  subsequent  marriage,  and  the 
domicile  of  the  father  at  the  time  of  the  child's  birth  is  im¬ 
material.  It  seems  to  have  been  too  hastily  admitted  in  the 
Askew  case  (c)  that  a  different  result  would  have  been  reached 
under  the  Legitimacy  Act,  1926,  by  reason  of  the  provision 
of  s.  1(2)  that  nothing  in  the  statute  should  operate  to  legit¬ 
imate  a  person  whose  father  or  mother  was  married  to  a  third 
person  when  the  illegitimate  person  was  born.  This  exclusion 
of  an  adulterine  child  from  the  benefit  of  the  statute  is,  how¬ 
ever,  part  of  a  section  which  amends  the  domestic  law  of  Eng¬ 
land  by  providing  for  legitimation  by  subsequent  marriage 
if  the  father  was  domiciled  in  England  at  the  time  of  the  mar¬ 
riage  and  is  not  to  be  imported  into  s.  8  which  amends  the 
conflict  rule  of  the  law  of  England  by  eliminating  any  reference 
to  the  domicile  of  the  father  at  the  time  of  the  child's  birth 
(d).  The  problem  which  presented  itself  in  the  Askew  case, 


(р)  As  to  the  theory  of  acquired  rights,  see  chapter  2,  passim,  in¬ 
cluding  the  mention  in  chapter  2,  §  1(4)  of  In  re  Askew  as  an  ex¬ 
ample  of  a  judicial  statement  of  the  theory.  The  Askew  case  will  be 
discussed  in  detail  in  the  next  following  part  of  the  present  chapter. 

(а)  In  re  Askew,  Marjoribanks  v.  Askew,  11930]  2  Ch.  259. 

(б)  The  expression  is  that  of  Scott  L.J.  in  In  re  Luck's  Settlement 
Trusts,  In  re  Luck's  Will  Trusts,  [1940]  Ch.  864,  at  p.  884:  see 
chapter  39,  note  (m).  In  that  chapter  it  is  submitted  that  the  Court 
of  Appeal  in  England  erred  in  applying  the  Wright-Grove  rule,  by 
analogy,  to  the  case  of  a  child  legitimated  by  his  being  acknowledged 
and  adopted  by  his  father  under  the  law  of  his  father’s  domicile. 

(с)  [1930]  2  Ch.  259,  at  p.  263. 

(d)  So  held  in  Collins  v.  Attorney -General  (1931),  145  L.T.  551, 
47  Times  L.R.  484,  Bateson  J. 
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apart  from  the  Legitimacy  Act,  1926,  would  be  the  same  under 
that  statute,  namely,  that  by  domestic  German  law  Margarete 
was  legitimated,  but,  because  at  the  time  of  her  birth  her  father 
had  not  yet  been  divorced  from  his  first  wife,  she  was  not 
legitimated  by  domestic  English  law.  The  evidence  as  to  Ger¬ 
man  law  given  before  Maugham  J.  (afterwards  Lord  Maugh¬ 
am)  being  that  in  the  particular  case  a  German  court  would 
apply  domestic  German  law,  Maugham  J.  applied  domestic 
German  law  and  held  that  Margarete  was  legitimated.  There 
was,  however,  a  patent  defect,  not  noticed  by  the  learned  judge, 
in  the  evidence  as  to  German  law.  The  German  conflict  rule 
being  that  the  question  was  governed  by  the  father's  national 
law,  but  that  German  law  would  accept  a  reference  back  from 
the  national  law  (e),  the  witness  seemed  to  think  that  there 
was  a  reference  to  English  law  and  a  reference  back  from  that 
law  to  German  law  (f).  If  there  had  been,  as  there  was  not, 
satisfactory  and  intelligible  evidence  of  the  process  of  reasoning 
by  which  a  reference  by  the  German  conflict  rule  to  the  na¬ 
tional  law  led  to  English  law  and  hence  back  to  German  law, 
the  result,  namely,  the  decision  by  the  English  court  of  a  ques¬ 
tion  of  status  in  the  same  way  that  a  court  of  the  domicile 
would  decide  the  question,  would  be  justified  (g).  This  does 
not  mean,  of  course,  that  a  similar  doctrine  would  be  appli¬ 
cable  to  a  case  of  succession  to  movables,  as  in  In  re  Annesley 
(h)  and  In  re  Ross  (i). 

In  the  Annesley  case,  as  In  the  Askew  case,  the  result  would 
have  been  the  same  if  the  English  court  had  simply  applied  the 
domestic  law  of  the  domicile  by  the  ''direct  route"  suggested 
by  Russell  J.  in  the  former  case,  and  Maugham  J.  says  in 
the  latter  case  that  "there  is  much  to  be  said"  for  Russell  J.'s 
"simple  and  rational  solution."  In  view  of  the  fact  that  in 
the  Ross  case  the  result  was  inconsistent  with  the  "direct  route," 
Maugham  J.  suggests  that  the  position  of  British  subjects  should 
be  made  clear  by  "a  very  short  statute."  The  suggestion  is 
interesting,  but  in  view  of  the  mediocre  success  achieved  by  the 
legislature  in  its  efforts  to  state  and  amend  rules  of  the  conflict 
of  laws  in  Lord  Kingsdown's  Act  (j)  and  in  the  Bills  of  Ex- 


(e)  See  part  (1)  of  the  present  §  7,  supra. 

(/)  This  point  is  discussed  in  detail  in  chapter  9,  §§  2  and  4. 

(g)  See  part  (2)  of  the  present  §  7,  supra,  and  the  cross-refer¬ 
ences  there  given. 

(h)  [1926]  Ch.  692:  see  §  6(4)  (d)  of  the  present  chapter,  supra, 

(i)  [1930]  1  Ch.  377 :  see  §  6(5)  (b)  of  the  present  chapter,  supra. 
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chanp  Act  (k) ,  the  prospect  of  future  statutory  clarification  of 
conflict  rules  is  not  bright, 

Maugham  J,  brings  John  Doe  back  from  across  the  Styx, 
endows  him  with  his  English  domicile  of  origin  and  with 
British  nationality,  and  then  supposes  that  he  migrates  to  the 
Commonwealth  of  Utopia,  acquiring  a  domicile  of  choice  there 
ammo  et  facto.  Then  follows  an  explanation  of  the  so-called 
renvot,  namely,  that  when  an  English  rule  of  the  conflict  of 
laws  refers  a  case  to  the  lex  domicilii,  it  does  not  in  the  partic¬ 
ular  case  refer  to  the  Utopian  law  as  such,  but  refers  to  rights 
acquired  under  Utopian  law  by  reason  of  John  Doe*s  Utopian 
domicile  (H),  The  result  is  a  renvoi  which  is  no  renvoi,  which 
involves  no  deadlock,  and  which  reduces  the  circulus  inextrica- 
blits  to  “a  (perhaps  amusing)  quibble;"  and  the  explanation 
leads  up  to  the  statement  that  "an  English  court  can  never  have 
anything  to  do  with  [the  renvoi],  except  so  far  as  foreign  ex¬ 
perts  may  expound  the  doctrine  as  being  part  of  the  lex  domi- 
ciliu**  Maugham  J.  says  however,  that  he  approves  of  the  sub¬ 
stance  of  the  decision  in  In  re  Ross,  though  he  would  be  in¬ 
clined  to  express  some  passages  in  the  judgment  in  a  somewhat 
different  form,  and  does  not  wholly  agree  with  Luxmoore  J/s 
explanation  of  all  the  cases. 

The  only  new  feature  of  Maugham  J.*s  explanation  would 
seem  to  be  that  he  expresses  in  terms  of  acquired  rights  (that 
is,  in  peculiarly  indefensible  terms)  a  theory  of  total  renvoi  ( m) 
which  in  earlier  cases  was  expressed  in  terms  of  deciding  a  case 
in  the  same  way  that  it  would  be  decided  by  a  court  of  the 
domicile  or  in  terms  of  a  game  of  lawn  tennis  or  ping-pong  ( n) . 

Maugham  J.  quotes  with  approval  certain  dicta  of  Scrutton 
L.J.  in  Casdagli  v.  Casdagli  (o)  which  are  favourable  to  the 
renvoi  in  cases  of  status,  but  it  is  submitted  he  is  on  disputable 


(j)  See  chapter  23. 

(k)  See  chapter  14. 

(l)  The  fallacious  character  of  this  distinction  is  discussed  in 
chapter  2,  §  2  (2) .  If  the  distinction  is  not  well  founded  it  follows  that 
Maugham  J.  was  in  error  in  using  it  for  the  purpose  of  explaining 
the  doctrine  of  the  renvoi 

(m)  As  to  the  theory  of  “total  renvoi,**  see  chapter  9,  §  1. 

(n)  As  to  the  various  ways  of  expressing  the  theory  of  total 
renvoi,  see  chapter  8,  §  5. 

,  (o)  [1918]  P.  89,  at  pp.  110,  111.  These  dicta  occur  in  a  dis¬ 
senting  judgment  in  the  Court  of  Appeal,  the  judgment  of  the  ma¬ 
jority  bwng  subsequently  reversed  by  the  House  of  Lords:  [1919] 
A.C.  145, 
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ground  when  he  says  (p)  that  Lord  Watson’s  dictum  in  Abd- 
aUMessih  v.  Fatva  (q)  that  the  acquisition  of  a  domicile  in  a 
given  country  has  the  effect  of  making  applicable  the  muni¬ 
cipal  law  of  the  domicile,  was  overruled  by  Casdagli  v.  Casdaglt 
(t).  It  is  true  that  the  latter  case  did  decide,  contrary  to  some 
of  the  dicta  of  Lord  Watson  in  the  earlier  case,  that  if  the 
tactam  of  residence  in  a  foreign  country  and  the  animus  man¬ 
endi  are  proved,  a  domicile  is  established,  without  regard  to 
the  question  what  law  then  becomes  applicable  by  reason  of 
the  change  of  domicile.  The  House  of  Lords,  having  decided 
that  the  de  cujus  was  domiciled  in  Egypt,  proceeded,  quite  in 
accordance  with  the  particular  dictum  of  Lord  Watson  now  in 
question,  to  apply  the  municipal  or  domestic  law  of  Egypt ;  and 
the  law  applied  was  none  the  less  the  municipal  or  domestic 
law  of  Egypt  because,  by  virtue  of  certain  capitulations,  con¬ 
tinued  by  the  Government  of  Egypt  after  it  had  become  a 
separate  Sultanate,  certain  classes  of  residents  of  Egypt  were 
entitled  to  say  that  in  some  respects  their  own  national  law 
should  apply  to  them.  Whatever  privileges  they  might  enjoy 
in  this  respect  were  secured  tO'  them  by  Egyptian  law,  and 
were  part  of  the  municipal  or  domestic  law  of  Egypt  ( s) .  This 
law  was  the  only  law  available  to  them  as  persons  domiciled  in 
a  country  having  a  composite  system  of  personal  law  (t), 

§  8*  Conclusions. 

(,1)  As  regards  succession  to  movables  generally,  apart  from 
a  question  of  the  formal  validity  of  a  will,  it  appears  that 
with  the  exception  of  In  re  Ross  (a),  which,  it  is  submitted, 
was  wrongly  decided,  there  exists  no  unequivocal  authority  in 
English  law  in  favour  of  abandoning  the  rule  of  English  conflict 
of  laws  stated  by  Lord  Watson  in  Abd-uUMessih  v.  Farra  (b) , 
with  reference  to  the  consequences  attached  to  the  acquisition 

(p)  [1930]  2  Ch.,  at  pp.  268-270. 

(g)  (1888),  13  App.  Cas.  431,  at  p.  439.  The  passage  in  question 
is  quoted  in  my  conclusions,  infra, 

(r)  [1919]  A.C.  145,  reversing  fl918]  P.  89. 

(s)  See  especially,  as  to  Lord  Watson^s  dictum,  the  comments  of 
Lord  Atkinson  in  Casdagli  v.  Casdagli,  [1919]  A.C.,  at  pp.  191-192; 
cf.  Lord  Dunedin  at  p.  175.  As  to  Ahd-ul  Messih  v.  Farra,  see  also 
a  further  quotation  from  Lord  Watson^s  judgment  in  §  6(2)  (d),  in 
the  present  chapter,  sn/pra. 

(t)  See  chapter  9,  §  3,  note  (x). 

(a)  1.1930]  1  Ch.  377:  see  §  6(5)  (b),  supra. 

(h)  (1888),  13  App.  Cas.  431,  at  p.  439. 
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of  a  domicile  in  a  given  country,  namely:  ''According  to  Eng¬ 
lish  law,  the  conclusion  or  inference  is,  that  the  man  has  there¬ 
by  attracted  to  himself  the  municipal  law  of  the  territory  in 
which  he  has  voluntarily  settled,  so  that  it  becomes  the  meas¬ 
ure  of  his  personal  capacity,  upon  which  his  majority  or  min¬ 
ority,  his  succession,  and  testacy  or  intestacy  must  depend  (c), 

(2)  As  to  the  formal  validity  of  a  will  of  movables,  there 
appears  to  he  no  English  case  in  which  a  will  made  in  con¬ 
formity  with  the  domestic  law  of  the  domicile  has  been  held 
to  be  invalid  in  point  of  form  in  England  on  the  ground  that 
it  was  not  made  in  accordance  with  the  rules  of  the  conflict  of 
laws  of  the  domicile.  It  is  highly  improbable  that  there  will 
ever  be  such  a  case,  and,  until  it  arises,  it  is  premature  to  state 
any  general  rule  that  the  law  of  the  domicile  means  the  rules 
of  conflict  of  laws  of  the  domicile,  on  the  basis  merely  of  cases 
in  which  wills  were  upheld  as  regards  form  on  various,  and 
sometimes  alternative,  grounds  (d).  On  the  other  hand, 
though  it  is  submitted  that  the  cases  relating  to  the  formal 
validity  of  wills  should  not  be  cited  in  support  of  the  renvot 
as  applied  to  the  intrinsic  validity  of  wills  or  to  succession  on 
intestacy,  it  is  justifiable  as  regards  formalities  to  uphold  the 
validity  of  a  will  if  it  complies  with  either  the  domestic  rules 
or  the  conflict  rules  of  the  law  of  the  domicile  (e)  or  of  any 
of  the  laws  specified  in  Lord  Kingsdown’s  Act  (f). 

(3)  As  to  cases  relating  to  the  formal  validity  of  a  will  as 
well  as  cases  relating  to  the  intrinsic  validity  of  a  will  or  to  suc¬ 
cession  on  intestacy,  there  is  a  good  deal  of  verbal  recognition 
of  the  formula  that  a  given  case  ought  to  be  decided  by  an 
English  court  in  the  same  way  as  the  particular  case  would  be 
decided  by  a  court  of  the  domicile,  but  (a)  as  regards  formalities 
this  formula  has  never  been  applied  literally  so  as  to  render  in* 
valid  a  will  complying  with  the  domestic  law  of  the  domicile 
but  not  complying  with  the  conflict  rules  of  that  law,  and  (b) 

(c)  Cf.  the  dictum  of  Lord  Watson  in  the  same  case  quoted  in 
§  6C2)  (d),  sujyi'a.  See  also  the  questions  asked  by  Sir  C.  Cresswell 
in  In  the  Goods  of  Luigi  Bianchi  (1862),  3  Sw.  &  Tr.  36,  at  p.  17: 
“What  is  the  arrangement  between  the  courts  of  Turin  and  Brazil? 
If  the  deceased  was  domiciled  in  Brazil  at  the  time  of  his  death,  how 
can  such  an  arrangement  affect  the  grant  to  be  made  by  me?^’  These 
passages  are  all  quoted  by  Bate,  Notes  on  the  Doctrine  of  Renvoi 
(1904)  15,  18,  116. 

(d)  Cf.  Bate,  op.  cit,  p.  109. 

(e)  See  §  6(2)  (a),  supra,  and  chapter  9,  §  5, 

(/)  See  §  6(2)  (d),  supra,  and  chapter  9,  §  5. 
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as  regards  the  intrinsic  validity  of  a  will  or  succession  on  in¬ 
testacy  there  is  no  decision  of  an  appellate  court  applying  the 
formula  (g),  and  even  the  decisions  of  single  judges,  with  the 
exception  of  the  Ross  case,  have  all  reached  the  same  result  as  if 
the  court  had  applied  the  domestic  law  of  the  domicile. 

(4)  As  regards  succession  to  movables  generally,  including 
the  intrinsic  validity  of  a  will,  there  is,  it  is  submitted,  no  jus¬ 
tification  in  either  reason  or  authority  for  turning  the  formula 
into  a  general  rule  of  the  conflict  of  laws,  as  was  done  by  Lux- 
moore  J.  in  In  re  Ross,  and,  on  the  contrary,  it  is  submitted, 
in  accordance  with  the  personal  view  expressed  by  Russell  J.  in 
In  re  Annesley  (h),  that  when  English  law  says  that  a  case  is 
governed  by  the  law  of  the  country  of  domicile  of  a  given  per¬ 
son,  it  means  the  law  which  that  country  would  apply,  not 
to  the  propositus,  but  to  its  own  nationals  domiciled  there. 

(5)  It  is  of  course  outside  the  scope  of  the  present  chapter 
to  discuss  exceptional  cases,  other  than  those  relating  to  succes¬ 
sion  to  movables,  in  which  the  doctrine  of  the  renvoi  may  be 
justifiable  (i). 


(g)  See  chapter  8,  §  6. 

(h)  [1926]  ch.  692,  at  pp.  708-9,  already  quoted  in  §  6(4)  (d), 
supra, 

(i)  See  chapter  8,  §  6,  and  chapter  9,  §  5. 
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(2)  The  foreign  court  theory,  p.  171. 

(3)  The  acquired  rights  theory,  p.  175. 

§  6.  Exceptional  situations,  p.  176. 
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§  1.  Introduction. 

There  is  no  sign  that  the  stream  of  writing  on  the  doctrine 
of  the  renvoi  is  drying  up.  In  England  in  1938  Cheshire  (a), 
in  accord  with  Mendelssohn-Bartholdy  (b),  whose  book  had 
been  published  posthumously  under  Cheshire’s  editorship, 
joined  the  ranks  of  the  opponents  of  the  doctrine.  In  the 
United  States  there  was  until  1938  a  practically  unanimous 
consensus  of  opinion  adverse  to  the  doctrine  as  a  principle  of 
general  application  (c).  This  consensus  of  opinion  was  in- 


*This  chapter  reproduces  an  article  hearing  the  same  title,  pub¬ 
lished  (1939),  17  Canadian  Bar  Review  369-398. 

(а)  Private  International  Law  (2nd  ed.  1938)  45  reviewed  by 
Cook  (1938),  33  Illinois  L.  Rev.  365,  Griswold  (1938),  51  Harv.  L. 
Rev.  1127,  Gutteridge  (1939),  55  L.Q.  Rev.  130,  and  Falconbridge 
(1938),  16  Can.  Bar  Rev.  501. 

(б)  Renvoi  in  Modern  English  Law  (1937) ;  reviewed  by  Cook 
(1937),  32  Illinois  L.  Rev.  504,  Lorenzen  (1938),  47  Yale  L.J.  857, 
Griswold  (19'38),  51  Harv.  L.  Rev.  578,  Haynes  (1938),  54  L.Q.  Rev. 
137,  Unger  (1938),  1  Modern  L.  Rev.  332,  Gutteridge  (1938)  6 
Camb.  L.J.  473,  and  Falconbridge  (1938),  16  Can.  Bar  Rev.  153. 

(c)  See  the  references  given  in  chapter  7,  §  1,  note  (d).  See 
also  Cook,  Tort  Liability  and  the  Conflict  of  Laws  (1935),  35  Col¬ 
umbia  L.  Rev.  202,  at  pp.  221  ff.;  Cook,  ‘Contracts’  and  the  Conflict 
of  Laws  (1936),  31  Illinois  L.  Rev.  143,  at  pp.  166-167.  These  articles 
are  reprinted  as  chapters  13  and  14,  topther  with  a  new  chapter  9 
on  the  renvoi,  in  Cook,  Logical  and  Legal  Bases  of  the  Conflict  of 
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terrupted  by  Griswold  in  his  article  on  Renvoi  Revisited  (d)  > 
followed  by  an  article  by  Cowan  (e) ,  and  a  reply  by  Griswold 

( f)  .  Part  of  the  voluminous  material  published  in  continental 
Europe  on  the  subject  of  the  renvoi  consists  of  a  considerable 
number  of  articles  specifically  devoted  to  the  renvoi  in  Anglo- 
American  law,  including,  in  1938,  an  acute  study  by  De  Nova 

(g) .  In  the  circumstances  I  venture  myself  to  ''revisit*'  the 
renvoi,  in  order  to  make  some  tentative  suggestions  for  re¬ 
considering  the  renvoi  problem  in  connection  with  problems  of 
characterization  and  acquired  rights,  with  the  view  of  finding 
a  solution  somewhere  between  the  two  extremes  of  absolute 
rejection  and  absolute  acceptance  of  the  doctrine  of  the  renvoi. 
After  a  review  of  various  classes  of  conflicts  of  conflict  rules 

(h)  and  some  supplementary  observations  on  characterization 

(i)  an  attempt  will  be  made  to  analyze  the  various  forms  in 
which  the  doctrine  of  the  renvoi  has  been  stated,  and  to  point 
out  some  of  the  difficulties  encountered  in  its  general  applica¬ 
tion  (j).  On  the  other  hand  the  doctrine  may  afford  a  useful, 
sometimes  even  an  inevitable,  device  in  some  exceptional  classes 
of  cases  (k) ,  and  perhaps  if  attention  were  concentrated  on  the 
special  treatment  of  some  classes  of  cases,  there  would  be  less 
need  for  anyone  to  put  himself  absolutely  in  the  camp  of  the 
advocates,  or  in  the  camp  of  the  opponents,  of  the  renvoi. 
Many  writers,  whether  they  defend  or  condemn  the  doctrine, 
admit  exceptions,  and  it  would  appear  that  the  controversy 
has  passed  beyond  the  stage  in  which  the  doctrine  can  be 
cither  wholly  rejected,  or  wholly  accepted,  on  supposedly  logical 
or  other  grounds. 


Laws  (1942).  The  question  of  exceptional  treatment  of  certain 
classes  of  cases  is  discussed  in  §  6,  of  the  present  chapter,  infra, 
and  in  chapter  9,  §  5. 

(d)  (1938),  51  Harv.  L.  Rev.  1165.  Most  of  the  material  written 
in  English  pro  and  con  is  there  cited. 

(e)  Renvoi  Does  Not  Involve  a  Logical  Fallacy  (1938),  87  U.  of 
Penn.  L.  Rev.  34.  References  are  given  to  many  books  and  articles 
published  in  continental  Europe. 

(/)  In  Reply  to  Mr.  Cowan’s  Views  on  Renvoi  (1939),  87  U.  of 
Penn.  L.  Rev.  ^57. 

(5^)  Considerazioni  sul  Rinvio  in  Diritto  Inglese  (1938),  30  Ri- 
vista  di  Diritto  Internazionale  388. 

(h)  See  §  2,  infra. 

(i)  See  §§  3  and  4,  infra. 

U)  See  §  5,  infra. 

(k)  See  §  6,  irifra. 
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§  2.  Conflicts  of  Conflict  Rules  (1) 

The  problem  of  the  renvoi  arises  of  course  only  in  case  of 
a  conflict  between  the  conflict  rules  of  different  countries,  whe¬ 
ther  the  conflict  be  patent  or  be  latent,  and  some  advance  may 
be  made  towards  general  agreement  if  the  different  classes  of 
conflicts  are  analyzed  and  distinguished,  because  the  renvoi  may 
afford  a  reasonable  solution  in  one  kind  of  conflict  and  may 
be  inappropriate  in  another  kind  of  conflict.  In  the  course  of 
analyzing  different  kinds  of  conflict  of  conflict  rules  one  will 
inevitably  encounter  problems  of  characterization  (qualification, 
classification) ,  and  problems  of  acquired  rights,  so  that  it  may 
appear  that  problems  of  renvoi,  characterization  and  acquired 
rights  are  all  interrelated  problems,  and  can  be  solved  only  by 
their  being  considered  as  such. 

Conflict  rules  are  usually  expressed  in  terms  of  legal  con¬ 
cepts  combined  with  place  elements,  as,  for  example,  when  it 
is  said  in  effect  that  as  regards  the  transfer  .of  the  property  in 
a  thing  inter  vivos  the  dominant  place  element  is  the  situs  of  the 
thing,  as  regards  succession  to  movables  the  dominant  place 
element  is  the  domicile  of  the  de  cajas,  and  as  regards  the 
formal  validity  of  a  contract  or  of  a  marriage  the  dominant 
place  element  is  the  place  of  making  (celebration).  The 
dominant  place  element  is  thus  the  connecting  factor,  that  is, 
the  factor  which  connects  the  factual  situation  with  a  particular 
country,  and  leads  to  the  selection  of  the  law  of  that  country 
as  the  proper  law  with  regard  to  a  particular  question  involved 
in  the  factual  situation.  The  selection  of  the  proper  law  must 
logically  be  preceded  by  the  characterization  of  the  question, 
and  must  be  followed  by  the  application  of  the  proper  law. 
Thus,  in  effect,  in  any  case  in  which  the  factual  situation  in¬ 
cludes  any  foreign  place  element  or  elements,  the  court's  en¬ 
quiry  is  divided  into  three  stages.  Firstly,  the  court  must 
characterize,  or  define  the  juridical  nature  of,  the  question 
or  each  of  the  questions,  raised  by  the  facts.  Secondly,  the 
court  must  select  a  particular  place  element  as  being  the 
important  one  with  regard  to  the  question  or  each  of  the 
questions  as  characterized,  and,  using  that  place  element  as 
a  connecting  factor,  must  select  the  law  of  a  particular  country 
(which  may  be  law  of  the  forum  or  may  be  the  law  of 
another  country)  as  the  law  governing  a  particular  question. 


(1)  Cf.  chapters  3  and  4. 
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Thirdly,  in  order  to  find  a  definitive  answer  to  the  question  or 
each  of  the  questions,  the  court  must  apply  the  law  of  the 
selected  country  to  the  factual  situation.  The  application  of 
the  proper  law  to  the  factual  situation  raises  the  problem 
whether  the  proper  law  is  to  be  applied  to  the  actual  situation, 
that  is,  the  factual  situation  including  its  actual  place  elements, 
or  is  to  be  applied  to  a  factual  situation  in  which  the  place 
elements  are  hypothetically  located  in  the  country  the  law  of 
which  has  been  selected  as  the  proper  law.  This  is  of  course 
one  of  the  matters  which  will  come  up  for  consideration  in  the 
subsequent  discussion  of  the  doctrine  of  the  renvoi. 

In  each  of  the  three  stages  of  the  court's  enquiry  there  may 
be  a  conflict  of  conflict  rules  between  the  law  of  the  forum  and 
the  law  of  a  foreign  country.  In  the  first  stage  there  may  be 
a  latent  conflict  arising  from  the  fact  that  although  the  conflict 
rules  of  two  countries  are  on  their  face  the  same  in  that  they 
use  the  same  connecting  factor  in  the  same  sense,  nevertheless 
they  may  be  different  in  effect  because  the  nominally  identical 
question  to  which  the  rules  relate  is  characterized  in  one  way 
in  one  country  and  in  another  way  in  the  other  country,  as, 
for  example,  if  the  conflict  rules  of  both  countries  say  that 
capacity  to  marry  is  governed  by  the  lex  domicilii,  and  that 
formalities  of  solemnization  of  marriage  are  governed  by  the  lex 
loci  celebrationis,  but  a  requirement  as  to  parental  consent  to 
the  marriage  of  a  minor  is  characterized  in  one  country  as  a 
matter  of  capacity  to  marry  (or  some  other  aspect  of  intrinsic 
validity  of  marriage  or  essential  feature  of  family  law) ,  and  in 
the  other  country  is  characterized  as  a  matter  of  formalities  of 
solemnization  of  marriage.  In  the  second  stage  there  may  be 
a  latent  conflict  of  conflict  rules  arising  from  the  fact  that  the 
conflict  rules  of  two  countries  are  on  their  face  the  same,  but 
are  in  reality  different  because  the  nominally  identical  connect¬ 
ing  factor  specified  in  the  conflict  rules  is'  characterized  or  defined 
in  different  ways  in  the  two  countries,  as,  for  example,  if  the 
conflict  rules  of  both  countries  say  that  the  lex  domicilii  is  the 
governing  law  with  regard  to  a  given  question,  such  as  succession 
to  movables,  but  domicile  means  one  thing  in  one  country  and 
another  thing  in  the  other  country.  In  the  third  stage  there 
may  be  a  patent  conflict  of  conflict  rules  arising  from  the  fact 
that  the  conflict  rules  of  two  countries  are  on  their  face 
different,  as,  for  example,  if  the  conflict  rule  of  one  country 
says  that  the  lex  domicilii  governs  a  given  question,  such  as 
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succession  to  movables,  and  the  conflict  rule  of  the  other 
country  says  that  the  question  is  governed  by  the  lex  patriae. 


§  3.  Characterization  of  the  Question. 

In  conformity  with  a  theory  of  characterization  which  is 
not  infrequently  advocated  by  writers  of  continental  Europe 
(m) ,  some  Anglo-American  writers  have  recently  submitted  that 
it  is  important  to  distinguish  between  (1)  primary  charac¬ 
terization  of  the  question,  preliminary  to  the  selection  of  the 
proper  law  and  therefore  something  which  logically  must  be 
done  in  accordance  with  the  concepts  of  the  lex  fori  and  with¬ 
out  regard  to  any  foreign  law,  no  foreign  law,  ex  hypothesi, 
having  been  yet  selected  as  the  proper  law,  and  (2)  secondary 
characterization  occurring  in  the  third  stage  of  the  court’s  en¬ 
quiry  (that  of  the  application  of  the  proper  law) ,  something 
which  may  logically  be,  and  should  be,  done  in  accordance 
with  the  concepts  of  the  lex  causae  (n). 

There  are  of  course  problems  arising  in  connection  with 
the  application  of  the  proper  law  which  may  be  described  as 
characterization,  delimitation  or  classification,  including  some 
phases  of  the  renvoi,  but  one  must  not  be  too  frightened  by  the 
argument  that  it  is  illogical,  or  putting  the  cart  before  the 
horse,  to  consider  the  provisions  of  a  given  foreign  law  which 
may  be  the  proper  law  on  some  characterization  of  the  question 


(m)  Fedozzi,  II  Diritto  Internazionale  Privato:  Teorie  Gen- 

erale  e  Diritto  Civile  (1935)  181  with  special  reference  to 
Anzilotti;  cf.  Hakki,  Les  Confiits  de  Qualifications  dans  les  Droits 
Frangais,  Anglo-Saxon  et  Italien  Compares  (1937)  95-97,  with  special 
reference  to  Cavaglieri  and  Anzilotti;  Bartin,  Principes  de  Droit 
International  Prive  (1930)  vol.  1,  pp.  231-235;  Maury,  Regies 
Generales  des  Confiits  de  Lois,  Recueil  des  Cours,  Academie  de  Droit 
International,  vol.  57  (1936,  III)  469,  508  ff, 

{n)  Cf.  Unger,  The  Place  of  Classification  in  Private  International 
Law  (1937),  19  Bell  Yard  3,  at  pp.  17,  19,  21;  Mendelssohn-Bar- 
tholdy.  Renvoi  in  Modern  English  Law  (1937)  87;  Cheshire,  Private 
International  Law  (2nd  ed.  1938)  30,  34,  37,  reviewed  by  Unger 
(1939),  2  Modern  L.R.  330;  Hellendall,  The  Res  in  Transitu  and 
Similar  Problems  in  the  Conflict  of  Laws  (1939),  17  Can.  Bar  Rev.  7, 
at  p.  107;  Robertson,  A  Survey  of  the  Characterization  Problem  in 
the  Conflict  of  Laws  (1939),  52  Harv.  L.  Rev.  747,  at  pp.  767  #.  The 
distinction  between  primary  and  secondary  characterization  does  not 
appear  to  have  been  stressed  by  previous  writers  in  English:  Lor- 
enzen.  The  Theory  of  Qualifications  and  the  Conflict  of  Laws  (1920), 
20  Columbia  L.  Rev.  247;  Beckett,  The  Question  of  Classification 
('^Qualification^O  in  Private  International  Law  (1934),  15  Brit.  Y.B. 
Int.  Law  46. 


11— C.L. 


162  Chap.  8.  Renvoi  and  Characterization 


before  that  law  is  selected  as  the  proper  law  (o).  It  is  some¬ 
times  a  good  thing  to  look  before  you  leap,  and  especially  in 
the  conflict  of  laws  it  is  sometimes  desirable  that  the  forum 
know  something  in  advance  about  the  definitive  solution  which 
will  result  from  its  selection  of  a  particular  law  as  the  proper 
law.  The  content  of  the  foreign  law  may  even  suggest  anal¬ 
ogies  which  lead  to  the  formulation  of  a  conflict  rule  of  the 
forum  in  such  terms  as  to  bring  about  a  reasonable  economic  or 
social  result.  Courts  are  all  too  likely  to  select  the  proper 
law  in  accordance  with  the  concepts  of  the  lex  fori  without  re¬ 
gard  to  the  consequences,  and  it  would  seem  to  be  a  pity  to 
encourage  them  to  do  this  by  attempting  to  convince  them  that 
they  cannot  logically  do  anything  else.  This  seems,  however, 
to  be  what  is  meant  when  so  much  emphasis  is  placed  upon  the 
distinction  between  primary  and  secondary  characterization. 
There  would  not  seem  to  be  any  logical  or  other  objection  to 
the  forum’s  considering  the  provisions  of  any  potentially  appli¬ 
cable  law  before  definitely  selecting  the  proper  law.  Exactly 
what  is  meant  by  the  characterization  of  the  question  may  be 
stated  in  somewhat  more  technical  language.  If  characteriza¬ 
tion  in  this  connection  is  defined  as  the  determination  of  the 
juridkal  nature  of  something,  the  thing  characterized  must 
itself  be  juridical  and  not  purely  factual.  We  may  perhaps 
speak  of  the  subsumption  of  facts  under  rules  of  law,  but  we 
may  not  speak  of  the  characterization  of  the  facts  or  of  a 
factual  situation.  A  factual  situation  has  no  legal  consequences 
without  the  actual  application  of  rules  of  law  to  the  facts,  and 
cannot  be  thought  of  as  having  legal  consequences  without  at 
least  the  hypothetical  application  of  rules  of  law  to  the  facts. 
If  in  the  first  stage  of  the  court’s  enquiry  the  court  must  char¬ 
acterize  the  question  as  a  preliminary  to  the  selection  of  the 
connecting  factor  and  consequently  the  selection  of  the  pro¬ 
per  law,  the  question  to  be  characterized  must  be  a  legal  ques¬ 
tion,  that  is,  a  question  arising  from  the  facts  by  reason  of 
the  hypothetical  application  of  some  rules  of  law.  There  is 
therefore  no  real  distinction  in  principle  between  the  character¬ 
ization  of  the  question  and  the  characterization  of  rules  of 
law  ( p) .  And  since  the  main  object  of  the  enquiry  in  a  situ¬ 
ation  containing  foreign  place  elements  is  to  determine  whe¬ 
ther  the  applicable  rules  of  law  are  to  be  the  local  rules  of  the 

(o)  Cf.  chapters  4  and  6. 

(p)  See  chapter  6,  §  1. 
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lex  fori  or  rules  of  law  identical  with,  or  similar  or  analogous 
to,  the  local  law  of  a  foreign  country,  it  would  seem  to  be 
desirable,  to  say  the  least,  that  the  characterization  of  rules 
of  law  should  so  far  as  is  practicable  precede  and  not  follow 
the  selection  of  the  proper  law,  in  the  first  stage.  If  important 
matters  of  characterization  are  to  be  relegated  to  the  third  stage, 
as  is  suggested  by  some  of  those  who  insist  upon  the  distinc¬ 
tion  between  primary  and  secondary  characterization,  the 
process  of  characterization  is  deprived  of  elasticity  and  real 
efficacy,  because  ex  hypothesi  the  proper  law  has  been  already 
finally  selected  without  regard  to  the  provisions  of  any  foreign 
law,  and  it  is  too  late  for  the  court  to  revise  its  decision  with 
regard  to  the  selection  of  the  proper  law.  It  would  seem  to 
be  desirable  that  the  process  of  selection  of  the  proper  law 
should  be  rendered  as  flexible  as  possible,  and  it  is  essential  for 
this  purpose  that  the  court  should  characterize  the  question  in 
the  light  of  all  potentially  applicable  rules  of  law,  and  not, 
so  to  speak,  in  the  dark;  and  any  effort  to  create  logical  ob¬ 
stacles  to  freedom  of  choice  on  the  part  of  the  court  in  its 
search  for  a  satisfactory  solution  is,  it  is  submitted,  to  be  de¬ 
precated. 

By  way  of  precaution  it  should  be  mentioned  here  that  there 
may  be  such  a  thing  as  primary  characterization  (in  a  different 
sense  from  that  already  discussed) ,  which  turns  on  the  distinc¬ 
tion  between  substance  and  procedure.  A  court  applies  the  pro¬ 
cedural  rules  of  the  law  of  the  forum  and  excludes  the  appli¬ 
cation  of  the  procedural  rules  of  the  law  of  any  other  country. 
A  reference  by  a  conflict  rule  to  the  law  of  another  country 
is  therefore  confined  to  the  substantive  law  of  that  country,  and 
if  it  appears  that  there  is  a  rule  of  the  law  of  the  forum  which, 
if  applicable,  is  decisive  in  favour  of  the  defendant,  and  the 
court  holds  it  to  be  applicable  because  it  is  a  procedural  rule, 
the  result  is‘  to  prevent  the  court  from  applying  the  proper 
law  of  a  foreign  cause  of  action  or  to  make  it  unnecessary  for 
the  court  to  enquire  whether  the  proper  law  is  a  foreign  law  ( q) . 

§  4.  Application  of  the  Proper  Law  (r) 

As.  suggested  above,  undue  emphasis  on  the  distinction  be¬ 
tween  primary  and  secondary  characterization  is  to  be  de- 

(q)  See  chapter  12  (Substance  and  Procedure) ;  cf.  chapter  4,  §  4 
(Statute  of  Frauds)  and  chapter  13,  §  1  (Limitation  of  Actions  or 
Prescription). 
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precatcd  because  it  tends  to  lead  to  the  conclusion  that  the 
forum  must  in  its  so  called  primary  characterization  of  the 
question  have  regard  only  to  the  concepts  of  the  lex  fori  and 
because,  by  seeming  to  raise  a  logical  objection  to  the  consid¬ 
eration  by  the  forum  of  the  concepts  of  any  potentially  appli¬ 
cable  foreign  law  prior  to  the  selection  of  the  proper  law,  it 
excludes  from  consideration  elements  which  might  assist  the 
forum  in  reaching  a  desirable  social  or  economic  result.  On  the 
other  hand  the  theory  that  so  called  secondary  characterization 
or  delimitation  in  the  stage  of  the  application  of  the  proper 
law,  is  exclusively  governed  by  the  lex  causae,  would  also  appear 
to  be  open  to  criticism,  as  being  too  broadly  or  absolutely 
stated,  because,  if  it  means  the  complete  abandonment  of  char¬ 
acterization  to  the  lex  causae  or  acceptance  by  the  forum  of  the 
mode  of  characterization  adopted  by  the  lex  causae,  it  may  lead 
LO  the  renvoi;  and  perhaps  characterization  or  delimitation  by 
the  lex  causae  should  be  limited  to  those  cases  in  which  the 
question  may  be  one  which  is  governed  by  the  law  of  a  given 
foreign  country  and  as  regards  which  the  forum  is  disposed 
to  accept  whatever  a  court  of  that  country  has  decided  or  would 
decide.  In  other  words  it  may  be  that  characterization  strictly 
in  accordance  with  the  lex  causae  is  justified  only  in  those  ex¬ 
ceptional  classes  of  cases  in  which  the  forum  is  willing  to  apply 
the  doctrine  of  the  renvoi  (s).  Apart  from  these  exceptional 
classes  of  cases,  it  is  submitted  that  the  forum,  having  charac.- 
terized  the  question  in  the  light  of  the  potentially  applicable 
laws,  and  having  selected  the  proper  law,  should,  in  the  stage 
of  the  application  of  the  proper  law,  apply  only  such  pro¬ 
visions  of  the  proper  law  as,  in  the  view  of  the  foruiri,  relate 
to  the  particular  question  with  regard  to  which  the  forum 
has  selected  the  particular  law  as  the  proper  law. 

The  matter  of  the  characterization  or  delimitation  of  the 
provisions  of  the  proper  law  has  been  expressed  in  a  pointed 
way  by  Wolff,  who  says  that  a  conflict  rule  of  the  forum  which 
runs  "'succession  to  movables  is  governed  by  the  law  of  the 
domicile  of  the  de  cujus  at  the  time  of  his  death''  means  that 
all  the  rules  of  the  lex  domicilii  which  are  characterized  as  part 
of  the  succession  law  of  the  domicile  are  to  be  applied  (t) . 

(r)  Generally,  as  to  the  application  of  the  proper  law,  see  chapter 

5. 

(s)  See  §  6  of  the  present  chapter,  infra,  and  chapter  6,  §  2. 

(t)  Internationales  Privatrecht  (1933)  37;  (I  have  changed 
Wolff's  example  by  substituting  the  lex  domicilii  for  the  lex  patriae) ; 
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The  same  principle  may  be  used  if  there  are  two  or  more  ques¬ 
tions  arising  from  the  factual  situation,  and  if  there  is  the  con¬ 
sequent  selection  by  the  forum  of  two  or  more  proper  laws, 
so  that  on  each  question  all  the  provisions  of  the  selected  pro¬ 
per  law,  and  only  such  provisions,  are  to  be  applied  as  relate 
to  the  specific  question,  that  is,  the  specific  aspect  of  the  case, 
with  regard  to  which  the  proper  law  has  been  selected  (u). 

Closely  connected  with  the  matter  just  discussed  is  the 
problem  of  the  '‘preliminary  question’'  (question  prealable, 
Vorfrage)  which  in  recent  years  has  been  discussed  as  a  separate 
question  by  some  writers  of  continental  Europe  (v).  Suppose 
that  A  claims  to  be  entitled  to  succeed  to  property  as  the  legit¬ 
imated  son  of  B,  who  has  gone  through  the  form  of  a  marriage 
with  C  after  C  has  given  birth  to  A,  and  suppose  that  there  is 
controversy  as  to  (a)  the  validity  of  the  marriage,  (b)  the 
legitimating  effect  of  the  marriage,  and  (c)  the  right  of  A  to 
succeed.  In  a  sense  questions  (a)  and  (b)  are  preliminary 
to  question  (c) ,  but  that  is  so  only  because  in  the  particular 
case  question  (c)  is  the  final  question.  It  might  happen  that 
question  (a)  would  arise  in  an  entirely  different  connection,  as, 
for  example,  with  regard  to  the  legitimacy  of  D,  a  child  born 
to  B  and  C  after  their  marriage,  or  that  question  (b)  would 
arise  in  connection  with  some  question  other  than  question  (c) , 
and  it  is  submitted  that  all  three  questions  should  be  consid- 


generalized  statement  by  Maury,  Regies  Generales  des  Conflits  de 
Lois,  Recueil  des  Cours,  Academic  de  Droit  International,  vol.  57 
(1936,  vol.  Ill)  485.  As  appears  by  my  own  discussion  in  the  present 
chapter,  I  do  not  mean,  by  adapting  a  phrase  used  by  Wolff,  to  ap¬ 
prove  of  it  in  the  sense  that  the  characterization  of  a  rule  of  the 
proper  law  by  that  law  is  conclusive. 

(tt)  See,  the  famous  case,  so  often  discussed  by  continental 
writers,  of  the  Netherlander  who  makes  a  holograph  will  in  France 
notwithstanding  that  he  is  forbidden  by  the  law  of  Holland  to  make 
a  holograph  will.  The  separate  application  of  the  proper  laws  gov¬ 
erning  capacity  and  formalities  seems  to  give  a  satisfactory  solution; 
see  chapter  4,  §  3.  This  solution  is  not,  however,  approved  by  Maury, 
op.  cit,  487.  The  case  is  sometimes  used  by  continental  writers  as  an 
example  of  irreconcilable  characterizations  of  the  same  question  in 
different  countries. 

(v)  Breslauer,  Private  International  Law  of  Succession  (1937) 
18,  gives  credit  to  Anzilotti  for  having  first  discussed  the  question, 
and  refers  to  the  discussion  in  Melchior,  Die  Grundlagen  des  Deut- 
schen  Internationalen  Privatrechts  (1932)  245  ff.,  and  Wengler,  Die 
Vorfrage  im  Kollisionsrecht  (1934)  8  Zeitschrift  fur  Auslandisches 
und  Internationales  Privatrecht  148.  Various  views  are  discussed  by 
Maury,  op.  cit,  554  ff  ;  cf.  Raape,  les  Rapports  entre  Parents  et 
Enfants.  Recueil  des  Cours,  Academic  de  Droit  International,  vol. 
50  (1934,  iv)  485. 
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ered  separately  fwj.  If  the  alleged  marriage  is  sought  to  be 
impeached  on  the  ground  of  its  formal  or  intrinsic  invalidity,  the 
matter  should  be  decided  by  the  proper  law  or  laws  selected 
by  the  forum,  and  even  the  legitimacy  of  A  and  his  right  to 
succeed  may  be  governed  by  different  laws.  There  would  not 
seem  to  be  any  valid  reason  why  the  proper  law  governing  A's 
right  to  succeed  should  also  be  the  proper  law  governing  any 
preliminary  question.  Various  views  have  been  advanced, 
however,  in  favour  of  the  subordination  to  a  greater  or  less 
extent  of  the  decision  of  the  preliminary  question  to  that  of 
the  principal  question. 

It  would  appear,  however,  that’  there  may  be  some  excep¬ 
tional  cases  in  which  a  question  may  properly  be  regarded  as 
being  subsidiary  to  some  other  question,  and  governed  by  the 
law  applicable  to  that  question.  For  example,  the  characteriza¬ 
tion  or  classification  of  things  as  movable  or  immovable 
would  appear  to  be  subsidiary  to  the  main  question  whether 
a  proprietary  right  in  immovables  has  been  acquired  in  accord¬ 
ance  with  the  lex  tei  sitae.  Again,  the  characterization  of  an 
alleged  right  as  being  contractual  or  proprietary  would  appear 
to  be  a  subsidiary  question  which  must  be  answered  in  accord¬ 
ance  with  the  lex  ret  sitae,  not  only  as  regards  immovables,  but 
also  as  regards  movables,  at  least  to  the  extent  that  proprietary 
rights  in  movables  are  governed  by  the  lex  rei  sitae  (x).  There 
may  also  be  other  cases  which  may  possibly  be  expressed  in 
terms  of  a  "preliminary  question",  but  the  utility  of  this  mode 
of  expression  is  not  obvious  and  it  is  submitted  that  the  enquiry 
whether  one  question  is  preliminary  to  another,  or,  conversely, 
whether  the  latter  is  subsidiary  to  the  former,  is  only  another 
way  of  saying  that  a  court  must  characterize  exactly  the 
question  upon  which  its  adjudication  is  required,  and  must  of 
course  decide  whether  the  question  is  an  independent  one  gov¬ 
erned  by  its  own  proper  law  or  is  merely  incidental  to  or  a 
sequel  to  some  other  question  and  therefore  governed  by  the 
proper  law  of  that  question. 

§  5.  Three  Modes  of  Stating  the  Renvoi 

The  problem  of  the  renvoi,  that  is,  the  question  whether 
a  reference  to  the  law  of  a  given  country  Includes  or  does  not 


(w)  Cf.  chapter  4,  §  8. 

(a;)  See  §  6  of  the  present  chapter,  infra,  and  chapter  4,  §  7. 
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include  a  reference  to  the  conflict  rules  of  that  law,  arises  only 
if  there  is  a  conflict  between  the  conflict  rules  of  two  countries. 
As  has  already  been  suggested  (aJ,  conflicts  of  conflict  rules  are 
divisible  into  three  classes.  A  conflict  of  the  first  class  is  a 
latent  conflict  arising  from  a  divergence  in  the  characterization 
of  the  question  involved  in  the  factual  situation,  and  the  conse¬ 
quent  selection  of  different  connecting  factors.  A  conflict  of 
the  second  class  is  a  latent  conflict  arising  from  a  divergence 
in  the  characterization  or  definition  of  the  nominally  identical 
connecting  factor  indicated  in  the  conflict  rules  of  the  two 
countries  in  relation  to  the  same  question.  A  conflict  of  the 
third  class  is  a  patent  conflict  arising  from  the  fact  that  the 
conflict  rules  of  the  two  countries  indicate  different  connecting 
factors  in  relation  to  the  same  question.  It  is  of  course  possible 
that  a  conflict  of  conflict  rules  of  any  one  of  these  three  classes 
may  give  rise  to  a  renvoi  problem.  The  problem  is  sometimes 
stated,  however,  as  if  it  arose  only  from  a  conflict  of  the  third 
class,  although  in  fact  in  English  cases  the  conflict  giving  rise 
to  the  problem  has  not  infrequently  been  a  conflict  of  the 
second  class,  and  the  difference  between  these  two  classes  of 
conflicts  has  not  always  been  sufficiently  noted.  On  the  other 
hand,  there  has  been  little  or  no  disposition  on  the  part  of 
judges  or  authors  even  to  speculate  on  the  possibility  of  the 
renvoi  in  conflicts  of  the  first  class  (b).  One  might  attempt  to 
discuss  possible  situations  giving  rise  to  renvoi  problems  in  each 
of  the  three  classes  of  conflict  rules  seriatim,  but  a  better 
approach  perhaps  is  to  state  the  various  ways  in  which  the 
doctrine  of  the  renvoi  has  been  expressed  and  to  discuss  some 
of  the  implications  and  difficulties  inherent  in  each  form  of 
statement, 

( 1 )  The  ping-pong  theory.  One  mode  of  stating  the  doctrine 
of  the  renvoi  is  that  which  is  suggested  by  the  word  renvoi, 
namely,  that  the  forum  in  X,  in  accordance  with  one  of  its  own 
conflict  rules  refers  to  the  law  of  Y  as  the  proper  law  relating 
to  a  particular  question,  and  the  corresponding  conflict  rule  of  Y 
either  (a)  refers  back  to  the  law  of  X  {renvoi,  return  reference, 
remission.  Rixekverweisung)  or  (b)  refers  forward  to  the  law  of 
a  third  country,  Z  (renvoi,  forward  reference,  transmission, 
Weiterverweisung) .  If  the  original  reference  to  the  law  of  Y 
is  regarded  as  a  reference  to  the  whole  law  of  Y,  including  its 


(a)  See  §  2  of  the  present  chapter,  supra, 

(b)  See  §  7,  infra. 
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conflict  rules  (c) ,  there  is  no  logical  reason  why  the  reference  by 
the  law  of  Y  (a)  to  the  law  of  X  or  (b)  to  the  law  of  Z  should 
not  be  a  reference  to  the  whole  law  of  X  or  Z,  as  the  case  may 
be,  so  that  in  (b)  there  may  be  a  further  reference  forward 
from  Z  to  a  fourth  country  or  back  to  X  or  Y,  and  in  (a)  there 
may  be  a  reference  back  from  X  to  Y.  In  (b)  the  practical 
difHculties  in  the  way  of  the  forum  in  X  ascertaining  how  the 
case  is  to  be  decided  are  almost  too  terrifying  to  pursue,  though 
the  circutus  inextticabilis  is  less  likely  to  occur  in  (b)  than  in 
(a).  In  (a),  however,  the  forum  in  X  knows  or  is  supposed 
to  know  its  own  law,  including  its  conflict  rules,  and  therefore 
merely  has  to  decide  whether  it  will  ''accept  the  renvoi''  (d) 
from  Y,  and  apply  its  own  local  law,  abandoning  its  own 
original  reference  to  the  law  of  Y,  or  will  send  the  case  back 
again  to  Y,  with  the  possibility  that  the  reciprocal  references  will 
continue  forever.  The  game  or  puzzle,  including  the  alleged 
logical  inevitability  of  its  eternal  duration,  has  been  described 
in  various  more  or  less  picturesque  terms — international  lawn 
tennis,  legal  battledore  and  shuttlecock,  circulus  inextricabilis, 
logical  cabinet  of  mirrors,  endless  oscillation,  circle  or  endless 
chain  of  references,  merry-go-round.  Whether  a  vicious  circle 
is  necessarily  inherent  in  the  doctrine  of  the  renvoi,  as  is  some¬ 
times  plausibly  argued,  is  one  thing,  and  whether  logically  or 
illogically  the  renvoi  affords  a  satisfactory  solution  in  some 
situations  is  another  thing  (e) , 


(c)  It  has  been  suggested  that  logically  one  ought  to  speak  of  a 
reference  to  the  conflict  rules  as  contrasted  with  a  reference  to  the 
local  rules  of  law,  and  that  one  ought  not  to  contrast  the  ^Vhole 
law”  with  the  local  rules  of  law,  because  one  includes  the  other,  and 
that  a  reference  to  the  ^Vhole  law”  means  a  simultaneous  reference 
to  two  different  parts  of  the  law — conflict  rules  and  local  rules — the 
3-Pplication  of  which  may  lead  to  mutually  inconsistent  results.  C/. 
Abbott  (1908),  24  L.Q.  Rev.  133,  135-136;  Schreiber  (1918),  31  Harv. 
L.  Rev.  523,  526,  Semble,  however,  that  there  is  no  objection  to 
contrasting  the  '‘whole  law”  with  the  local  rules  of  law.  A  court 
applying  the  whole  law  must,  expressly  or  impliedly,  decide  whether 
the  local  rules  are  applicable  or  not  to  the  case,  whereas  a  court 
applying  the  local  rules  only  must  exclude  from  consideration  any 
question  of  choice  of  law.  The  alternatives  are  mutually  exclusive. 
Of,  Griswold,  Renvoi  Revisited  (1938),  51  Harv.  L.  Rev.  1165,  at  p. 
1166.  note  7. 

(d)  The  expression  has  become  sterotyped,  but  is  not  a  happy  one 
because  it  has  to  be  distinguished  from  accepting  the  doctrine  of  the 
renvoi — something  which  the  forum  may  do  without  necessarily  ac¬ 
cepting  or  acquiescing  in  the  first  reference  back. 

(e)  See  §  6  of  the  present  chapter,  infra. 
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A  renvoi  problem  arises  clearly  in  the  third  class  of 
conflicts  of  conflict  rules  mentioned  above,  that  is,  the  patent 
conflict  resulting  from  the  facts  that  the  law  of  X  says  that  a 
given  question  (as,  for  example,  succession  to  movables)  is 
governed  by  the  lex  domtcilit,  and  that  the  law  of  Y  says  that 
the  same  question  is  governed  by  the  lex  patriae,  and  that  the 
de  cujus  was  a  national  of  X  domiciled  in  Y.  Formerly  English 
courts  flirted  with  what  is  sometimes  called  the  desistement 
theory,  or  the  disclaimer  of  jurisdiction  theory,  namely,  that 
if,  on  a  reference  by  a  conflict  rule  of  the  law  of  X  to  the  law 
of  Y  as  the  lex  domtciltt,  it  is  found  that  by  the  law  of  Y  no 
effective  domicile  in  Y  is  acquired,  or  that  domicile  is  of  no 
significance  in  the  law  of  Y  as  regards  the  question  upon 
which  the  conflict  rule  of  the  law  of  X  refers  to  the  law  of  Y, 
the  result  is  that  the  law  of  Y  disclaims  jurisdiction  over  the 
question  (se  desist e) ,  and  the  forum  in  X  does  not  persist  in 
attempting  to  apply  a  foreign  law  which  disinterests  itself,  or 
disclaims  its  own  applicability,  and,  in  the  absence  of  any  ef¬ 
fective  or  relevant  domicile  in  Y,  falls  back  upon  the  law  of 
the  former  domicile,  usually  the  domicile  of  origin,  which 
'might  coincide  with  the  domestic  law  of  the  forum  (f).  In 
later  cases  the  English  courts  have  disapproved  of  this  doctrine, 
in  accordance  with  older  decisions  (g)  that  domicile  in  an 
English  conflict  rule  means  domicile  in  the  English  sense  with¬ 
out  regard  to  the  views  of  the  law  of  the  country  of  domicile 
concerning  domicile  or  its  effect,  and  have  evolved  the  theory, 
that  (a)  if  Y  is  willing  to  accept  a  second  reference  from  X, 
the  forum  in  X  will  apply  the  doniestic  law  of  Y  (h)  but  (b) 
if  Y  is  not  willing  to  accept  a  second  reference,  the  forum  in  X 
will  apply  the  domestic  law  of  X  (i).  The  basis  of  alterna¬ 
tive  (a)  is  that  the  law  of  Y  is  receptive  of  the  doctrine  of  the 

(/)  See  chapter  2,  §  2(5),  where  Westlake^s  explanation  of  the 
desistement  theory  is  stated.  He  advocated  the  application  of  the 
domestic  rules  of  the  law  of  the  forum,  but  he  did  not  find  fault 
with  the  court's  resort  to  the  law  of  the  domicile  of  origin  in  In  re 
Johnson,  [1903]  1  Ch.  821,  as  to  which  see  chapter  7,  §  6(4)  (b),  and 
chapter  9,  §  4. 

(g)  Bremer  y.  Freermn  fl857),  10  Moo.  P.C.  306;  Casdagli  v. 
Casdagli,  [1918]  P.  89,  109,  [l5l9]  A.C.  145,  194. 

(h)  In  re  Annesley,  [1926]  Ch.  692  (France)  ;  In  re  Askew,  [1930] 
2  Ch.  259  (Germany).  This  is  sometimes  called  the  “double  renvoi”, 
and  reaches  the  same  result  as  if  X  applied  the  domestic  law  of  Y  on 
the  first  reference. 

(i)  In  re  Ross,  [1930]  1  Ch.  377  (Italy).  This  solution  seems  to 
bear  some  resemblance  to  the  dSsistement  theory. 
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doctrine  of  the  renvoi  at  least  to  the  extent  of  construing  its 
own  conflict  rule  in  such  a  way  as  to  lead  to  the  application  of 
the  domestic  law  of  Y,  whereas  the  basis  of  alternative  (b) 
is  that  the  law  of  Y  is  not  receptive  in  this  respect. 

On  analysis  of  the  three  cases  in  which  the  results  just 
mentioned  were  reached,  it  would  appear  that  each  of  the 
decisions  has  its  own  peculiar  features.  The  Ross  and  Askew 
cases  have  this  in  common  that  the  renvoi  problem  arose  in 
each  case  from  a  patent  conflict  of  conflict  rules  of  the  third 
class,  whereas  in  the  Annestey  case  the  conflict  was  a  latent 
conflict  of  the  second  class,  and  the  decision  was  illogical  in 
the  sense  that  the  court  in  X  found  the  de  cujus  to  be  domiciled 
in  Y  in  the  teeth  of  the  law  of  Y,  and  nevertheless  applied 
provisions  of  the  law  of  Y  which  by  that  law  were  applicable 
because  the  de  cujas  was  domiciled  in  X,  not  Y  (j).  The  modes 
of  stating  the  doctrine  of  the  renvoi  were  somewhat  different  in 
the  three  cases,  the  mode  adopted  in  the  Annestey  case  being 
a  mixture  of  the  first  mode,  now  being  discussed,  and  the 
foreign  court  theory,  presently  to  be  discussed,  the  mode  adopted 
in  the  Ross  case  being  the  foreign  court  theory,  and  the  mode 
adopted  in  the  Askew  case  being  the  acquired  rights  theory  (k). 

The  two  opposing  views  with  regard  to  the  meaning  of 
a  reference  by  the  conflict  rule  of  X  to  the  law  of  Y  may  be 
restated  in  another  way,  namely,  (a)  that  the  law  to  be  ap¬ 
plied  in  X  is  the  law  which  in  Y  would  be  applicable  to  the 
factual  situation,  including  its  actual  place  elements,  that  is,  in 
accordance  with  the  conflict  rules  of  Y,  and  (b)  that  the  law 
to  be  applied  in  X  is  the  law  which  in  Y  would  be  applicable 
to  a  factual  situation  similar  to  the  actual  situation  except  that 
all  the  place  elements  are  hypothetically  situated  in  Y.  that 
is,  the  domestic  law  of  Y  (1), 

(j)  For  an  analysis  of  the  Annesley  case,  see  chapter  7,  §  6  (4)  (d) . 

(k)  As  to  the  Ross  case,  see  chapter  7,  §  6(5)  (b).  As  to  the 
acquired  rights  mode  of  stating  the  renvoi,  see  infra  in  the  present 
§  5. 

(l)  Cook,  Logical  and  Legal  Bases  of  the  Conflict  of  Laws  (1942) 
374,  quotes  the  following  version,  prepared  by  him  and  approved  by 
Beale,  but  not  adopted  by  the  American  Law  Institute,  of  §  7  of  the 
Conflict  of  Laws  Restatement;  ‘'Except  as  stated  in  §  8,  whenever 
in  this  Restatement  any  matter  is  said  to  be  determined  or  governed 
by  the  law  of  a  given  state,  the  term  ‘law'  shall  be  construed  to 
mean  the  purely  ‘local'  or  ‘domestic'  rule  of  that  state,  i.e.,  the  rule 
applicable  to  a  case  similar  in  all  other  respects  to  the  case  in  hand 
but  presenting  for  a  legal  tribunal  in  that  state  no  problem  in  the 
Conflict  of  Laws  (or,  containing  from  the  point  of  view  of  a  legal 
tribunal  in  that  state  no  foreign  element)." 


§  5.  Three  Modes  of  Stating  Renvoi 


171 


(2)  The  foreign  court  theory.  A  second  mode  of  stating  the 
doctrine  of  the  renvoi — the  oldest  occurring  in  English  case 
law — ^is  that  which  is  contained  in  the  judgment  of  Sir  Herbert 
Jenner  (afterwards  Sir  Herbert  Jenner  Fust)  in  Collier  v.  Rivaz 
(m),  namely,  that  the  forum  in  X,  when  it  is  referred  by  its 
own  conflict  rule  to  the  law  of  Y,  must  decide  the  case  as  if 
it  were  a  court  sitting  in  Y.  The  same  judge  had  indeed  in  an 
earlier  judgment,  in  a  case  involving  the  formal  validity  of  a 
will  of  movables  ( n) ,  expressed  the  opinion  that  the  court  of 
the  domicile  had  exclusive  jurisdiction  (o).  Even  the  formula 
stated  in  Collier  v.  Rivaz,  limited  to  law  and  excluding  juris¬ 
diction,  is  not  simple  in  its  general  application.  If  the  court 
in  Y  adopts  the  same  formula,  and  decides  the  case  as  if  it 
were  sitting  in  X,  we  get  into  the  circulus  inextricabilis.  In 
Collier  v,  Rivaz  the  conflict  of  conflict  rules  was  of  the  second 
class,  a  latent  conflict  arising  from  the  use  of  nominally  the 
same  connecting  factor,  domicile,  in  two  senses,  and  the  case 


(m)  (1841),  2  Curt.  855;  c/.  chapter  7,  §  6 (2) (a);  Schreiber 
(1918),  31  Harv.  L.  Rev.  539-541. 

{%)  DeBonneval  v.  DeBonneval  (1838),  1  Curt.  857.  Having 
found  that  the  de  cnjiis  was  domiciled  in  France,  Jenner  J.  said: 
“The  courts  of  that  country  are  the  competent  authority  to  determine 
the  validity  of  his  will  and  the  succession  to  his  [movable]  estate, 
and,  as  in  the  case  of  Hare  v.  Nasmyth,  2  Add.  25,  the  court  suspends 
the  proceedings  here  as  to  the  validity  of  the  will  till  it  is  pro¬ 
nounced  valid  or  invalid  by  the  tribunals  of  France.”  Hare  v.  Na¬ 
smyth  was  “a  similar  case,  putting  Scotland  for  France,  before  Sir 
John  Nicholl  in  1815”  (Westlake).  As  to  the  DeBonneval  case,  see 
Schreiber  (1918),  31  Harv.  L.  Rev.  537-539. 

(o)  A  confusion  between  lex  and  forwm  which  was  condemned  in 
Orr  V.  Orr-Ewing  (1885),  10  App.  Cas.  453,  at  pp.  502  ff.,  Lord  Sel- 
borne.  Before  the  beginning  of  the  seventeenth  century  the  idea 
had  prevailed  in  England  that  causes  governed  by  a  given  law  were 
determinable  by  courts  administering  that  law  and  not  by  any  other 
courts,  and  apparently  it  was  not  till  the  second  half  of  the  eight¬ 
eenth  century  (Holman  v.  Johnson  (1775).  1  Cowp.  341,  at  p.  344) 
that  it  was  unequivocally  stated  (by  Lord  Mansfield)  that  by  “the 
law  of  England”  a  cause  of  action  might  in  an  English  court  be 
governed  by  the  law  of  a  foreign  country  (cf.  Robinson  v.  Bland 
(1760),  2  Burr.  1077,  1  W.  Bla.  234,  256).  The  same  thing  was 
said  in  effect  by  Sir  William  Scott  (afterwards  Lord  Stowell)  in 
Dalrymple  v.  Dalrymple  (1811),  3  Hagg.  54.  The  old  principle  of 
exclusive  administration  of  the  court^s  own  law  still  prevails  in 
En^and  in  the  matter  of  divorce.  See  Sack,  Conflicts  of  Laws  in  the 
History  of  the  English  Law,  in  Law:  A  Century  of  Progress  (1937), 
vol.  3;  342,  at  pp.  375,  395-398.  From  this  point  of  view  it  is  in¬ 
teresting  to  note  Jenner  J.’s  shift  from  jurisdiction  of  the  foreign 
court  (1838)  to  application  of  foreign  law  by  an  English  court 
(1841),  and  it  is  obvious  that  it  was  natural  for  him  to  express  the 
application  of  foreign  law  in  terms  of  the  English  court  deciding  as 
if  it  were  sitting  in  the  foreign  country. 
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resembles  In  re  Annesley  in  this  respect.  In  other  ways  also 
the  formula  is  not  so  simple  as  it  might  seem  to  be  on  first 
reading.  In  a  case  arising  in  X  relating  to  the  succession  to 
the  movables  of  a  person  who  at  the  time  of  his  death  was 
domiciled  (in  the  sense  of  the  law  of  X)  in  Y,  the  formula 
may  mean  that  the  court  distributes  the  movables  situated  in 
X: 

(a)  in  the  same  way  as  a  court  in  Y  would  distribute  the 
same  movables,  that  is,  movables  situated  in  X,  belonging  to 
the  estate  of  the  same  person,  that  is,  a  de  cujus  who  was  domi¬ 
ciled  (in  the  sense  of  the  law  of  X)  in  Y,  but  who  may  have 
been  domiciled  (in  the  sense  of  the  law  of  Y)  in  X  or  may 
have  been  a  national  of  X,  so  that  on  one  or  other  ground  the 
law  of  Y  may  say  that  the  succession  is  governed  by  the  law 
of  X;  or 

(b)  in  the  same  way  as  a  court  in  Y  would  distribute,  not 
the  same  movables,  but  movables  actually  or  hypothetically 
situated  in  Y,  belonging  to  the  estate  of  the  same  person  as 
explained  in  (a) ;  or 

(c)  in  the  same  way  as  a  court  in  Y  would  distribute  mov¬ 
ables  actually  or  hypothetically  situated  in  Y  and  belonging 
to  the  estate,  not  of  the  actual  de  cujus,  but  of  a  de  cujus  hypo¬ 
thetically  domiciled  (in  the  sense  of  the  law  of  Y)  in  Y  or  (if 
by  the  law  of  Y  succession  to  movables  is  governed  by  the 
lex  patriae)  hypothetically  a  national  of  Y. 

In  (a)  the  situation  in  which  the  court  of  Y  is  supposed 
to  serve  as  a  guide  to  the  court  of  X  is  the  actual  situation  in 
which  the  court  in  X  must  give  a  decision,  whereas  in  (b)  the 
supposed  decision  of  the  court  of  Y  relates  to  different  movables, 
and  in  (c)  not  only  are  the  movables  different,  but  they  belong 
to  the  estate  of  a  different  person.  Logically  it  is  only  in  (a) 
that  a  court  in  X  can  be  thought  of  as  being  obliged  to  follow 
a  judgment  of  a  court  in  Y,  or,  in  the  absence  of  an  actual 
judgment,  to  follow  a  hypothetical  judgment;  and  probably 
Jenner  J.  had  in  mind  something  like  construction  (a) ,  because 
he  said  that  the  English  court  '*must  consider  itself  sitting  in 
Belgium  under  the  particular  circumstances  of  the  case'"  (p). 


(p)  Collier  v.  Rivdz  (1841),  2  Curt.  855,  at  p.  859.  As  to  Jenner 
J/s  probable  meaning,  see  also  notes  (n)  and  (o),  supra*  The 
Collier  v.  Rivaz  formula  was  applied  in  In  re  Ross  [1980]  1  Ch.  377 
(cf.  note  (k),  supra),  without  consideration  of  the  difficulties  in¬ 
volved  in  an  English  court^s  deciding  a  case  as  if  it  were  sitting 
in  a  foreign  country.  It  is  pointed  out  by  Mendelssohn-Bartholdy, 
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It  happens,  however,  under  the  Anglo-American  theory  and 
practice,  that  there  is  normally  a  separate  administration  in 
each  country  in  which  the  de  cujus  has  left  assets,  so  that  a 
judgment  in  Y  with  regard  to  movables  situated  in  X  must 
be  a  hypothetical  judgment,  not  an  actual  judgment,  and  in 
order  to  confer  jurisdiction  upon  a  court  in  Y  for  the  purpose 
of  its  hypothetical  judgment,  the  actual  situation  must  be 
varied  by  supposing  at  least  that  the  movables  are  situated 
in  Y  (q),  so  that,  in  order  to  make  the  formula  workable  at  all, 
construction  (a)  gives  place  to  construction  (b) ,  by  a  mysteri¬ 
ous  process  of  conscious  or  unconscious  transmogrification  ( r) . 
If  it  is  permissible  to  play  fast  and  loose  with  the  situation  by 
the  imaginary  transfer  of  the  situs  of  the  movables  from  X  to 
Y,  thus  making  the  conflict  rule  of  Y  applicable  to  movables 
actually  situated  in  X,  why  not  render  the  situation  a  wholly 
domestic  one  in  Y  by  the  imaginary  transfer  of  the  de  cujus 
from  X  to  Y  so  as  to  make  applicable  the  local  succession  law 
of  Y,  under  construction  (c)  of  the  formula?  If  the  succession 
law  of  Y  is  purely  territorial  in  the  sense  that  it  relates  only  to 
movables  situated  in  Y  and  directs  their  distribution  in  accord¬ 
ance  with  the  local  succession  law  of  Y,  without  regard  to  the 
domicile  or  nationality  of  the  de  cujus,  and  contains  no  rules 
whatever  as  to  movables  situated  elsewhere,  then  on  construction 


Renvoi  in  Modem  English  Law  (1937)  34-35,  that  the  formula 
should  mean  that  the  English  court  would  decide  the  case  in  the 
light  of  every  provision  of  the  foreign  law,  substantive  or  procedural, 
which  the  foreign  court  would  apply  to  the  case,  and  the  learned 
author  asks,  “Would  the  doctrine  of  renvoi  survive  that?” 

(q)  Incidentally  it  may  be  pointed  out  that  on  any  view  the 
judgment  of  a  court  of  Y  could  not  fairly  be  regarded  as  a  judg¬ 
ment  in  rem  and  as  such  binding  on  a  court  in  X,  because  on  con¬ 
struction  (a)  of  the  formula  the  court  in  Y  would  not  have  within 
its  control  the  movables  situated  in  X,  and  on  construction  (b)  or 
construction  (c)  a  judgment  of  a  court  in  Y  would  relate  to  movables 
which  ecc  hypothesi  are  different  from  those  which  are  to  be  dis¬ 
tributed  by  the  court  in  X. 

(r)  Cf.  In  ro  Ross,  [1930]  1  Ch.  377,  at  p.  399:  Dicey,  Conflict 
of  Laws  (5th  ed.  1932)  872;  Dobrin,  The  English  Doctrine  of  the 
Renvoi  and  the  Soviet  Law  of  Succession  (1934),  15  Brit.  Y.B.  Int. 
Law  36.  As  Cook,  Logical  and  Legal  Bases  of  the  Conflict  of  Laws 
(1942)  240,  says:  “Consequently  it  is  not  strictly  accurate  to  say 
that  the  English  court  first  refers  the  actual  case  before  it  to  Italian 
‘law’  for  decision,  and  then  ‘accepts’  the  foreign  court’s  reference 
of  that  case  to  English  law.  In  other  words,,  what  the  English 
court  actually  did  in  In  re  Ross  was  to  decide  that  if  the  Italian 
courts  would  distribute  movables  subject  to  their  control  according  to 
the  English  domestic  rule,  then  it  (the  English  court)  would  dis¬ 
tribute  the  movables  of  the  decedent  subject  to  its  control  in  the 
same  way,” 
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(a)  of  the  formujla  a  court  in  X  could  ex  hypothesi  get  no 
information  as  to  what  a  court  in  Y  would  decide  beyond 
disclaiming  jurisdiction,  and  the  court  in  X  would  presumably 
apply  the  local  law  of  X,  but  on  either  construction  (b)  or 
construction  (c)  of  the  formula  the  court  in  X  would  apply  the 
local  law  of  Y  (s). 

Attempts  have  sometimes  been  made  to  explain  Collier  v. 
Rivaz  on  the  theory  that  Jenner  J.  meant  to  give  effect,  not 
to  the  conflict  rules  of  the  country  of  domicile,  but  to  special 
local  rules  of  the  law  of  that  country  applicable  to  the  making 
of  wills  there  by  foreigners  (t).  Whether  Jenner  J.  had  in  mind 
any  distinction  of  this  kind  is  of  course  a  highly  speculative 
question,  but  in  any  event  the  result  of  the  application  of  the 
formula  stated  by  him  would  not  appear  to  be  limited  in 
accordance  with  the  distinction  suggested.  The  result  is  that 
the  forum  gives  effect  to  the  law  of  the  court  of  the  domicile 
as  to  the  disposition  of  a  case  containing  from  the  point  of 
view  of  the  domiciliary  court  a  foreign  element.  It  is  a  matter 
of  definition,  but  a  rule  of  law  which  determines  the  effect  of 
this  foreign  element  would  seem  to  be  properly  regarded  as  a 
rule  of  conflict  of  laws  (u),  and,  in  the  light  of  later  cases  in 
which  the  Cottier  v.  Rivaz  formula  has  been  understood  in  a 
broad  sense,  it  has  seemed  better  in  the  foregoing  discussion  of 
the  diflSculties  inherent  in  the  formula  to  assume  that  it  involved 
the  application  of  the  conflict  rules  of  the  domicile.  It  should 
be  mentioned,  however,  that  there  may  be  a  class  of  cases  (of 
which  Collier  v.  Rivaz  is  not  itself  an  apt  illustration)  in  which 
the  forum  in  X,  upon  being  referred  by  its  own  conflict  rule 
to  the  law  of  Y,  must  give  effect  to  a  reference  back  to  the  law 
of  X  or  forward  to  the  law  of  Z.  If,  for  example,  Y  is  a 
country  in  which  there  is  no  common  territorial  law  applicable 
normally  to  local  transactions  between  local  people,  but  merely 
different  sets  of  special  rules  applicable  to  different  categories 
of  persons  on  the  basis  of  race,  religion  or  nationality,  and  the 


($)  Dobrin,  op,  city  note  (r),  supray  points  out  that  this  would 
mean  that  as  many  refugees  from  Soviet  Russia  would,  by  reason 
of  their  intention  to  return  to  Russia  in  the  event  of  a  change  of 
regime  there,  be  held  by  an  English  court  not  to  have  lost  their 
domicile  of  origin,  they  could  not  make  a  valid  will  except  within 
the  narrow  limits  of  Soviet  succession  law,  if  at  all. 

(t)  See  especiallv  Mendelssohn-Bartholdy,  Renvoi  in  Modern 
English  Law  (1937)  59-66. 

(w)  Of,  Griswold,  Renvoi  Revisited  (1938),  51  Harv.  L.  Rev. 
1165,  at  p.  1198. 


§  5.  Three  Modes  of  Stating  Renvoi 


175 


case  which  the  forum  in  X  has  to  decide  depends  upon  the 
personal  law  of  a  person  domiciled  in  Y,  the  forum  has  no 
choice  but  to  apply  the  special  rules  of  the  law  of  Y  applicable 
by  the  law  of  Y  to  that  person,  even  though  this  involves  the 
forum's  giving  effect  to  a  reference  by  the  law  of  Y  to  the  law 
of  Xor  Z  (v), 

(3)  The  acquired  tights  theory.  A  third  mode  of  stating 
the  doctrine  of  the  renvoi  is  an  attempt  to  evade  the  difficulties 
inherent  in  the  first  mode  of  stating  the  doctrine  (the  ping-pong 
theory)  and  in  the  second  mode  (the  foreign  court  theory) 
respectively,  by  the  theory  that  the  forum  in  X  is  referred  by 
its  conflict  rule  to  the  law  of  Y  merely  for  the  purpose  of  as¬ 
certaining  whether  rights  have  been  acquired  under  the  law  of  Y 
which  ought  to  be  recognized  in  X,  so  that  the  forum  is  con¬ 
cerned  with  the  doctrine  of  the  renvoi  only  to  the  extent  that 
the  doctrine  is  recognized  by  the  law  of  Y  (a).  Thus  the 
arbitrary  stopping  of  the  game  either  on  the  return  of  the 
service  (b)  or  after  the  server  has  been  allowed  a  second  stroke 
(c)  depends  solely  upon  the  whim  of  the  player  in  whose  court 
the  ball  has  been  placed  by  the  server.  The  result  is  therefore 
the  same  as  under  the  first  mode  of  statement,  but  the  result  is 
rendered  more  plausible  by  the  omission  of  all  mention  of 
possible  reciprocal  references;  and  if  the  law  of  Y  adopts  the 
same  theory,  that  is,  that  the  reference  by  the  conflict  rule  of  Y 
to  the  law  of  X  is  solely  to  ascertain  whether  rights  have  been 
acquired  under  the  law  of  X,  we  are  back  in  the  circulus 
inextricabilis.  Furthermore,  the  third  mode  of  stating  the 
doctrine  would  seem,  on  analysis,  to  be  lacking  in  reality. 
If  rights  are  acquired  in  Y  which  ought  to  be  recognized  in  X, 
it  must  be  because  the  law  of  X  says  that  the  law  of  Y  has 
jurisdiction  to  create  the  rights  in  question,  and  the  rights  in 
question  must  be  rights  arising  from  the  application  of  the  law 
of  Y  to  the  actual  factual  situation  which  presents  itself  to  the 
court  in  X,  as,  for  example,  is  contemplated  by  construction 
(a)  of  the  foreign  court  theory  formula — ^the  second  mode  of 

(v)  As  to  cases  of  “extraterritorial  jurisdiction”  or  a  reference 
to  the  law  of  a  country  having  a  composite  system  of  personal  law, 
as  in  Bartlett  v.  Bartlett,  [1925]  A.C.  377,  see  chapter  9,  §  3,  note 
(a?). 

(а)  In  re  Askew,  [1930]  2  Ch.  259;  note  {h),  supra.  For  an 
analysis  of  the  Askew  case,  see  chapter  7,  §  7(3).  As  to  the  acquired 
rights  theory,  see  also  chapter  2,  §  1. 

(б)  In  re  Ross,  [1930]  1  Ch.  377;  notes  (i)  and  (fc),  supra. 

(c)  In  re  Annesley,  [1926]  Ch.  692;  notes  {h)  and  (i),  supra. 
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stating  the  doctrine  of  the  renvoi  already  mentioned.  Just  as 
the  theory  that  the  court  in  X  decides  as  if  it  were  sitting  in  Y 
is  deprived  of  the  quality  of  reality  when  a  hypothetical  situa¬ 
tion  is  substituted  for  the  actual  situation,  so  the  acquisition 
of  rights  by  the  law  of  Y  ceases  to  be  a  reality  if  the  court  in  X 
instead  of  asking  what  rights  have  been  acquired  by  the  law 
of  Y  in  the  actual  situation,  asks  what  rights  would  have  been 
acquired  by  the  law  of  Y  in  some  other  situation,  as,  for 
example,  when  the  movables  are  hypothetically  transferred  to  Y 
so  as  to  confer  jurisdiction  upon  a  court  in  Y,  or  to  confer 
upon  the  law  of  Y  jurisdiction  to  create  rights,  in  respect  of 

the  movables.  The  acquisition  of  rights  under  the  law  of  Y 

is  a  pure  fiction  invented  by  the  court  in  X  either  (a)  when 
the  law  of  Y  is  inapplicable  to  the  actual  situation  and  there¬ 
fore  does  not  create  any  rights  or  (b)  when  the  court  in  X 

supposes  that  the  actual  situation  is  a  different  situation  in 

order  to  make  it  one  to  which  the  law  of  Y  is  applicable.  In 
either  event  the  rights  are  created  by  the  law  of  Y  only  in  the 
sense  that  the  law  of  X  says  that  they  are  so  created  ( d) . 


8  6*  Exceptional  Situations  (e) 

It  has  been  suggested  that  theories  in  the  conflict  of  laws 
go  round  and  round,  and  that  their  chief  merit  is  that  they  are 
good  mental  gymnastics,  sharpening  the  wits  of  lawyers  and 
students  (f) ,  and  this  suggestion  may  seem  especially  appropri¬ 
ate  to  theories  concerning  the  renvoi.  In  any  event  it  should  be 
noted  that  the  English  case  law  which  affords  the  basis  for 
speculation  on  the  doctrine  of  the  renvoi  consists,  with  one 
obscure  exception  (g),  of  decisions  of  single  judges,  differing 


(d)  As  to  the  general  principle  that  the  forum  applies  only  its 
own  law  and  enforces  only  rights  created  by  its  own  law,  see  chapter 
2,  §  2(2). 

(e)  Cf.  chapter  9,  §  5. 

(/)  C/.  de  Sloovere,  Book  Review  (1938),  15  N.Y.  Univ.  L.Q.R. 
601. 

(g)  Bremer  v.  Freeman  (1857)  10  Moo.  P.C.  306;  cf.  chapter  7, 
§  6(2)  (a).  The  reasoning  of  the  judgment  is  so  obscure  that  the 
case  has  been  cited  sometimes  for  the  renvoi,  sometimes  against  the 
T^envoi.  Luxmoore  J.,  in  In  re  Ross,  [1930]  1  Ch.  377,  at  pp.  393-394, 
gives  a  summary  of  the  reasoning,  and  considers  that  the  case  sup¬ 
ports  the  theory  of  Collier  v.  Rivaz,  Maugham  J.,  in  In  re  Askew, 
[1930]  2  Ch.  259,  does  not  even  mention  Bremer  v.  Freeman  as  an 
authority  for  or  against  the  renvoi.  Mendel  ssohn-Bartholdy,  Renvoi 
in  Modern  English  Law  (1937)  69,  says  that  the  judgment  in  Bremer 
V.  Freeman  ^^effectually  disposes  of  Collier  v.  Rivaz^\  If  the  judg¬ 
ment  in  Bremer  v.  Freeman  had  been  unequivocal,  it  would,  as  a 
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inter  se  in  their  reasoning,  and  not  binding  on  other  judges  (h), 
although  some  writers  of  continental  Europe  seem  more  in¬ 
clined  than  Anglo-American  writers  to  regard  the  problem  of 
the  renvoi  in  Anglo-American  law  as  being  settled  by  authority. 

Again,  the  English  decisions  upon  the  renvoi  relate  only 
to  the  meaning  of  *'the  law  of  the  domicile''  in  an  English 
conflict  rule  (t),  and  afford  no  support  for  a  general  principle 
that  a  reference  by  an  English  conflict  to  the  law  of  a  foreign 
country  means  the  whole  of  that  law,  in  cases  in  which  domicile 
is  not  the  connecting  factor  (j),  and  in  fact  in  many  cases  Eng¬ 
lish  courts  have  as  a  matter  of  course  applied  the  domestic  rules 
of  the  proper  law  indicated  by  English  conflict  rules,  apparently 
without  considering  the  possibility  of  the  renvoi  (k). 

Moreover,  most  if  not  all  of  the  older  cases  upon  the  renvoi 
belong  to  a  still  more  limited  field,  namely,  the  law  of  the 
domicile  in  its  relation  to  the  formalities  of  making  of  a  will. 
These  cases  constitute  perhaps  a  separate  class  in  which  the 
renvoi  is  a  justifiable  alternative  device  for  upholding  a  will 
which  admittedly  embodies  the  expression  of  a  testator's  latest 
testamentary  intention,  and  which  is  admittedly  a  valid  will  in 
every  point  except  in  point  of  formalities.  As  regards  the 
formal  validity  of  an  otherwise  valid  will  there  is  much  to  be 
said  for  the  view  that  the  will  should  be  upheld  if  it  complies 
with  either  the  domestic  rules  or  the  conflict  rules  of  the  proper 
law  selected  in  accordance  with  the  conflict  rules  of  the  forum. 


judgment  of  the  Privy  Council  on  appeal  from  an  English  court, 
have  had  considerable  vreight  as  an  authority  on  the  renvoi  in  Eng¬ 
lish  law.  On  the  other  hand,  the  Privy  Council,  if  it  hears  an  appeal 
from  another  ‘^country”  (province,  state,  colony,  etc.),  must  of 
course  decide  the  case  as  if  it  were  sitting  in  that  country,  and  apply 
the  conflict  rules  of  that  country,  and  if  such  conflict  rules  contain 
a  reference  to  the  law  of  England  or  the  law  of  some  other  country, 
the  application  of  the  law  indicated  by  that  reference  is  not  an 
example  of  the^  r envoi:  cf.  chapter  10.  As  to  cases  on  extra-terri¬ 
torial  jurisdiction,  see  chapter  9,  §  3.  The  case  of  Ross  v.  Ross 
(1894),  25  Can.  S.C.R.  307,  decided  by  the  Supreme  Court  of  Canada, 
will  be  especially  mentioned  later. 

ih)  Goodhart,  Precedent  in  English  and  Continental  Law  (1934), 
50  L.Q.  Rev.  40,  at  p.  42:  “Nor  is  one  court  of  first  instance  bound 
by  the  decision  of  another  court  of  similar  jurisdiction,  although  it 
will  pay  it  great  respect.*’ 

(t).  One  exception  is  In  the  Goods  of  Lacroix  (1877),  2  P.D.  94, 
in  which  the  conflict  rules  of  the  place  of  making  of  a  will  were 
applied;  cf,  note  (Z),  infra, 

(j)  Cf,  Mendelssohn-Bartholdy,  Renvoi  in  Modern  English  Law 
(1937)  17. 

(k)  Mendelssohn-Bartholdy,  op.  cit.  44-57. 
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that  is,  as  to  immovables  the  lex  sitae,  as  to  movables  the 
lex  domicilii,  or,  as  to  personal  property,  the  lex  loci  celebrationis 
or  any  of  the  other  alternatives  allowed  by  Lord  Kingsdown's 
Act  (1),  When  English  courts  in  various  cases  applied  the 
conflict  rules  of  the  domicile  for  the  purpose  of  upholding  wills 
in  point  of  form,  they  did  not  decide,  and  it  is  almost  certain 
that  no  English  court  will  ever  decide,  that  a  will  made  in 
accordance  with  the  local  forms,  but  not  in  accordance  with  the 
conflict  rules,  of  the  domicile  would  be  formally  invalid.  The 
courts  will  almost  certainly  continue  to  uphold  wills  in  point  of 
form  by  the  alternative  application  of  the  domestic  rule  and 
the  conflict  rule  of  the  selected  proper  law,  and  until  the  courts 
have  decided  that  one  of  the  two  rules  is  exclusively  applicable, 
the  cases  relating  to  the  formal  validity  of  wills  have  really  no 
bearing  on  the  general  question  whether  the  reference  in  a 
conflict  rule  of  the  forum  to  a  foreign  law  means  the  whole  law 
or  the  domestic  law  (m).  Nevertheless,  although  cases  of  this 
kind  ought  not  to  be  used  in  support  of  the  general  doctrine 
of  the  renvoi,  it  was  through  such  cases  that  the  doctrine  ob¬ 
tained  a  foothold  in  English  law. 

The  case  of  Ross  v.  Ross  (n),  decided  by  the  Supreme  Court 
of  Canada,  should  be  especially  mentioned  here.  A  holograph 
will  made  in  New  York  by  a  testator  domiciled  in  Quebec  was 
held  to  be  valid  in  Quebec  under  article  7  of  the  Civil  Code 
of  Lower  Canada,  which  provides  in  effect  that  a  will  is  valid 
if  it  is  made  according  to  the  forms  required  by  the  law  of 
the  place  of  making.  In  the  Supreme  Court  (a)  three  of  the 
five  judges  held  article  7  to  be  permissive,  not  imperative,  and 
(b)  four  of  the  five  judges  held  that  a  will  made  in  a  form 
recognized  as  valid  by  New  York  law  although  not  made  in  a 
local  New  York  form  was  valid  even  if  article  7  were  imperative. 
Some  observations  might  be  made  on  the  case  as  an  authority 
on  either  of  the  alternative  grounds  of  decision  or  on  the 
renvoi  generally,  but  the  result,  limited  to  a  question  of  the 
formal  validity  of  a  will,  is  in  accordance  with  the  trend  of 

(l)  Cf.  In  re  Lacroix,  note  (i),  supra.  For  further  discussion 
of  this  case,  see  chapter  9,  §  6. 

(m)  As  to  the  subject  of  the  whole  of  the  paragraph  in  the  text, 
see  chapter  9,  §  6,  and  chapter  7,  §  6(2). 

(w)  (1894),  25  Can.  S.C.R.  307;  cf.  chapter  7,  §  6(6).  For  a 
good  discussion  of  the  case,  see  Schreiber,  The  Doctrine  of  the  Renvoi 
in  Anglo-American  Law  (1918),  31  Harv.  L.  Rev.  523,  at  pp.  561- 
564. 
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English  decisions  and  with  the  view  advanced  above  in  favour 
of  treating  cases  relating  to  the  formalities  of  making  of  wills 
as  a  special  class. 

In  England,  as  already  pointed  out,  the  courts  have  been 
inclined,  in  cases  not  involving  the  lex  domicilii  as  such,  to 
assume  that  a  reference  to  a  foreign  law  means  a  reference  to 
the  domestic  rules  of  that  law,  and  in  the  United  States  the  dis¬ 
regarding  of  the  possibility  of  the  renvoi  has  been  even  more 
general.  On  that  account  the  case  of  University  of  Chicago  v. 
Dater  ( o)  appears  to  be  a  veritable  enfant  terrible.  One  of  the 
defendants,  a  married  woman,  signed,  in  Michigan,  a  promissory 
note  and  a  mortgage  on  land  situated  in  Illinois  to  secure  repay¬ 
ment  of  a  loan  to  be  made  by  the  plaintiff  to  the  woman's 
husband  and  others.  The  documents  were  posted  in  Michigan 
by  the  plaintiff's  agent  to  the  plaintiff  in  Illinois,  and,  after 
the  removal  of  a  cloud  on  the  title  to  the  land,  the  loan  was 
completed  by  the  payment  of  the  money  in  Illinois.  In  an 
action  brought  in  Michigan  upon  the  note  it  was  held  that  the 
married  woman  was  not  liable,  she  having  no  capacity  by  the 
law  of  Michigan  to  bind  her  separate  estate  by  a  personal 
engagement  for  the  benefit  of  other  persons,  although  by  the 
law  of  Illinois  a  married  woman  has  complete  capacity  to 
contract.  According  to  the  opinion  of  the  majority  of  the 
appellate  court,  if  the  place  of  contracting  was  Michigan  the 
married  woman  was  clearly  not  liable,  and  if  the  place  of  con¬ 
tracting  was  Illinois  the  result  was  the  same  because  by  the 
conflict  rules  of  Illinois  the  married  woman's  capacity  would  be 
governed  by  the  law  of  Michigan  as  the  law  of  the  place  of 
contracting.  Three  of  the  seven  judges  dissented,  on  the  ground 
that  by  the  lex  fori  the  contract  was  made  in  Illinois,  and  that 
the  Michigan  court  should  disregard  the  Illinois  law  as  to  the 
place  of  making  and  should  apply  the  local  law  of  Illinois  as  to 
capacity  to.  contract.  The  case  is  notable  because  the  majority 
of  the  court  applied  the  doctrine  of  the  renvoi  in  the  field  of 
commercial  contract  law,  a  field  which  has  been  hitherto  rela¬ 
tively  free  from  the  doctrine,  and  because  the  conflict  of  conflict 
rules  was  of  a  class  in  which,  it  is  submitted,  the  renvoi  is 
peculiarly  open  to  objection,  that  is,  a  conflict  as  to  the  charac- 

(o)  (1936),  277  Mich.  658,  270,  N.W.  175;  Lorenzen,  Cases  on  the 
Conflict  of  Laws  (5th  ed.  1945)  302;  Harper  and  Taintor,  Cases  on 
Judicial  Technique  in  the  Conflict  of  Laws  (1937)  248;  comments 
in  (1937),  50  Harv.  L.  Rev.  1119,  1159;  35  Mich.  L.  Rev.  1299;  21 
Minn.  L.  Rev.  739. 
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tcrization  or  deiSnition  of  the  connecting  factor,  a  matter  usually 
considered  as  being  one  which  should  be  decided  in  accordance 
with  the  concepts  of  the  forum.  The  decision  is  of  course 
inconsistent  with  §  7  of  the  Conflict  of  Laws  Restatement 
(rejecting  the  renvoi  and  providing  for  characterization  by  the 
lex  fort) ,  but  on  the  other  hand  it  is  in  accord  with  the  acquired 
rights  theory.  The  Michigan  court  did  recognize  an  immunity 
created  by  the  law  of  Illinois;  whereas  if  it  had  applied  Illinois 
local  law  it  would  have  recognized  ''hypothetical  relations  of 
hypothetical  parties''  (p). 

The  result  of  the  Dater  case  is  approved  by  Griswold  (q) 
and  he  cites  the  case  in  support  of  the  doctrine  of  the  renvoi, 
whereas  Cook  (r)  suggests  that  Griswold  approves  of  the  r envoi 
technique  adopted  by  the  court  because  he  approves  of  the 
result.  According  to  Cook  the  result  might  be  justified  without 
regard  to  the  renvoi,  because  the  case  involved  characterization 
as  well  as  renvoi.  As  all  the  acts  of  the  married  woman  were 
done  in  the  state  of  her  domicile,  "and  the  other  party  knew 
that  if  he  ever  sued  her  he  would  probably  have  to  sue  there, 
grounds  of  social  policy  seem  clearly  to  require  that  her  capacity 
to  contract  should  be  held  to  be  governed  by  the  law"  of  her 
domicile. 

An  exception  is  generally  made  in  favour  of  the  renvoi, 
even  by  those  who  do  not  approve  of  the  general  application 
of  the  doctrine,  in  the  case  of  title  to  land.  It  would  appear 
that  as  regards  interests  in  immovables  it  is  logical,  and  indeed 
inevitable,  that  a  court  sitting  in  a  country  other  than  that 
of  the  situs  should  acquiesce  in  whatever  the  forum  tei  sitae 
has  decided  or  would  decide,  including,  as  a  subsidiary  question, 
or  as  a  necessary  incident  in  the  process  of  the  characterization 
of  the  question,  the  characterization  or  classification  of  things 
and  of  interests  in  things  (sJ.  Also,  as  regards  interests  in 
movables,  there  is  much  to  be  said  on  principle  in  favour  of 
the  same  view,  that  is,  that  overriding  effect  should  be  given 
to  the  lex  ret  sitde,  although,  owing  to  the  mobility  of  the 
subject  matter,  the  practical  necessity  of  giving  effect  to  an 

(p)  Stumberg,  Conflict  of  Laws  (1937)  203  (with  reference  to 
some  earlier  cases). 

(g)  Renvoi  Revisited  (1933),  51  Harv.  L.  Rev.  1165,  at  p.  1207. 

(r)  Logical  and  Legal  Bases  of  the  Conflict  of  Laws  (1942)  246- 
248,  439-440. 

(a)  Cf.  chapter  4,  §  7.  As  to  the  “preliminary  question,”  see  §  4 
of  the  present  chapter,  supra. 
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interest  created  by  the  lex  rei  sitae  may  subsequently  cease 
to  exist.  As  to  both  immovables  and  movables,  if  effect  is 
to  be  given  to  an  interest  acquired  under  the  lex  rei  sitae,  it 
follows  that  the  subsidiary  question  must  itself  be  answered 
in  accordance  with  the  lex  rei  sitae.  To  this  it  has  been  objected 
that  it  is  illogical  to  characterize  a  question  in  accordance  with 
the  lex  rei  sitae  when  the  applicability  of  the  lex  rei  sitae  depends 
on  the  particular  way  in  which  the  question  is  characterized, 
and  that  the  question  must  be  decided  by  the  lex  fort,  though  the 
principle  of  effectiveness  requires  that  the  lex  rei  sitae  be  con¬ 
sulted  as  a  part  of  the  factual  situation  (t).  If  the  view  is 
accepted,  however,  that  the  lex  rei  sitae  is  the  governing  law 
with  regard  to  proprietary  rights,  it  is  submitted  that  full  effect 
can  be  given  to  this  rule  only  if  it  is  by  that  law  that  it  is 
decided  whether  a  right  is  proprietary  or  not.  Therefore,  if  a 
person  claims  to  have  acquired,  by  transfer  inter  vivos,  a  pro¬ 
prietary  right  in  a  thing,  not  only  must  the  lex  rei  sitae  be 
consulted  because  it  may  be  the  proper  law,  but  also  that  law 
is  decisive  of  the  question  whether  the  right,  if  any,  is  pro¬ 
prietary  or  not  (a). 

As  regards  the  application  of  the  doctrine  of  the  renvoi  to 
cases  other  than  title  to  land,  there  is  great  diversity  of  opinion. 
The  Conflict  of  Laws  Restatement,  in  the  various  drafts  of  §  8, 
shifted  from  a  '^question  of  status'"  (1926)  to  the  '"existence  of 
marital  status"  (1930) ,  and  finally  to  "questions  concerning  the 
validity  of  a  decree  of  divorce"  (1934).  In  its  final  form  the 
Restatement  would  appear  to  be  right,  so  far  as  it  goes.  Some 
measure  of  uniformity  with  regard  to  divorce  decrees  is  secured 
by  the  acceptance  of  the  view  that  a  decree  is  valid  if  it  either 
was  pronounced  by  a  court  of  the  domicile  or  is  a  decree  which 
would  be  recognized  as  valid  by  a  court  of  the  domicile  (v) ;  and 
the  acceptance  of  this  view  will  partially  bridge  the  gap  between 
countries  in  which  divorce  jurisdiction  is  based  on  domicile  and 
countries  in  which  divorce  jurisdiction  is  based  on  nationality. 
The  matter  is  one  of  jurisdiction,  however,  and  not  one  of 
choice  of  law,  and  if  there  is  anything  which  may  properly  be 
called  the  renvoi,  it  is  renvoi  in  a  somewhat  different  sense  from 
the  renvoi  which  is  discussed  in  the  present  chapter.  It  is  a 
theory  of  jurisdiction  of  courts  which  helps  to  make  uniform 

(t)  Hellendall,  The  Res  in  Transitu  and  Similar  Problems  in  the 
Conflict  of  Laws  (1939),  17  Can.  Bar  Rev.  7,  at  pp.  107-109. 

(u)  See  chapter  4,  §  7,  and  cross  references  there  given. 

\v)  See  chapter  40,  §  6(b). 


182  Chap.  8.  Renvoi  and  Characterization 


the  recognition  of  marital  status  so  far  as  that  status  is  depend¬ 
ent  solely  upon  the  validity  of  the  dissolution  of  a  given  mar¬ 
riage. 

Again,  if  the  existence  of  marital  status  is  dependent  solely 
upon  the  validity  of  a  given  marriage,  as  distinguished  from  the 
validity  of  the  dissolution  of  a  given  marriage,  there  is  no  ques¬ 
tion  of  status  that  can  be  referred  to  a  single  law  governing 
status,  and  the  question  is  really  one  of  marriage  law,  which 
may  be  referable  to  one  or  more  of  several  laws  according  as 
the  marriage  is  sought  to  be  impeached  as  being  invalid  in  point 
of  formalities  of  celebration  or  as  being  intrinsically  invalid  by 
reason  of  incapacity  of  parties  or  otherwise.  In  a  sense  the 
question  of  the  validity  of  the  marriage  is  a  preliminary  ques¬ 
tion  ( w)  to  the  question  of  the  existence  of  the  status,  but 
there  would  seem  to  be  no  reason  why  on  that  account  the 
selection  of  the  proper  law  with  regard  to  any  aspect  of  the 
validity  of  the  marriage  should  be  subordinated  to  the  selection 
of  the  proper  law  with  regard  to  status;  on  the  contrary  the 
question  of  status  is  in  the  circumstances  a  mere  incident  or 
result  of  the  decision  on  the  main  question  of  the  validity  of 
the  marriage.  As  to  the  validity  of  a  given  marriage,  there  is 
much  to  be  said  for  the  view  that  if  the  only  point  in  issue  is 
its  formal  validity,  it  should  be  sufficient  that  cither  the  local 
formalities  of  the  lex  loci  celebrationis  or  any  formalities  recog¬ 
nized  as  valid  in  the  particular  case  by  that  law  have  been 
complied  with  (x). 

As  regards  the  existence  of  status  other  than  marital  status, 
and  distinguished  from  capacity  and  from  consequences  of  status 
(a)  At  would  seem  to  be  desirable,  in  order  to  secure  uniformity, 
that  whatever  has  been  decided  or  would  be  decided  by  a  court 
of  the  domicile  (whether  by  the  use  of  its  conflict  rule  referring 
to  the  lex  domicilii  or  the  lex  patriae,  as  the  case  may  be,  or 
by  the  application  of  its  own  local  law)  should  be  followed  by 
a  court  elsewhere  (b).  A  status  may  be  regarded  as  a  res,  at 

(w)  As  to  the  ^^preliminary  question*^  see  §  4,  supra, 

(sc)  See  In  re  Lanido^s  Estate,  Lando  v.  Lando  (1910),  112  Minn. 
257,  127  N.W.  1125,  Lorenzen,  Cases  on  the  Conflict  of  Laws  (4th  ed. 
1937)  750,  Harper  and  Taintor,  Cases  on  Judicial  Technique  in  the 
Conflict  of  Laws  (1937)  300;  cf.  the  analogous  treatment  of  the 
formalities  of  making  of  an  otherwise  valid  will  already  suggested. 

(a)  See  chapter  4,  §  8,  and  chapter  39. 

(b)  See  chapter  7,  §  7(2)  (3). 
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least  in  a  metaphysical  sense  (c).  In  the  case  of  succession  the 
movables  situated  in  one  country  are  one  tes  and  those  situated 
in  another  country  are  another  tes,  so  that  a  judgment  of  a 
court  of  the  country  of  the  domicile  with  regard  to  the  mov¬ 
ables  situated  there  and  under  the  control  of  the  court  there 
cannot  be  regarded  as  a  judgment  in  rem  with  regard  to  the 
movables  situated  elsewhere;  and  there  are  difficulties  both 
practical  and  theoretical  in  the  way  of  a  court's  deciding  a 
question  of  succession  to  movables  in  the  same  way  as  the 
same  question  would  be  decided  by  a  court  of  the  domicile  fdj. 
The  status  of  a  person  is,  however,  a  single  res,  and  a  judgment 
or  a  hypothetical  judgment  of  a  court  of  the  domicile  may  be 
regarded  as  a  judgment  in  rem,  and  there  would  seem  to  be  sub¬ 
stantial  reasons  of  social  policy  in  favour  of  the  view  that  a 
person's  status  under  the  law  of  the  domicile  should  be  recog¬ 
nized  elsewhere.  The  recognition  of  such  status,  limited  to 
the  existence  of  the  status,  would  usually  be  relatively  free  from 
difficulty,  and  would  still  leave  open  questions  as  to  the  inci¬ 
dents  or  consequences  of  that  status  or  the  capacity  of  a  person 
having  that  status,  some  at  least  of  which  questions  may  not 
be  questions  of  status  and  may  under  the  conflict  rules  of  the 
law  of  the  forum  be  governed  by  some  law  other  than  the 
law  of  the  domicile. 

Again,  if  all  the  factual  elements  of  a  situation  have  taken 
place  or  are  localized  in  a  foreign  country,  so  that  in  a  court 
of  that  country  the  situation  would  be  a  purely  domestic  situa¬ 
tion  presenting  no  problem  in  the  conflict  of  laws,  and  liti¬ 
gation  takes  place  in  another  country  with  which  the  situation 
is  wholly  unconnected  except  by  reason  of  the  fact  that  that 
country  is  the  place  of  litigation,  a  relatively  strong  case  is 
presented  in  favour  of  the  view  that  the  court  should  decide 
the  issue  as  if  it  were  a  court  sitting  in  the  foreign  country  (e) , 
No  question  of  the  renvoi  is  involved  in  this  case,  however, 

(c)  Cf,  Salvesen  or  von  Lorang  v.  Administrator  of  Anstrmn 
Property,  [1927]  A.C.  641,  at  pp.  655,  662.  As  to  this  case,  see 
chapter  40,  §  8. 

{d)  See  note  (r)  in  §  5  of  the  present  chapter,  supra. 

{€)  Cf.  Cook,  Logical  and  Legal  Bases  of  the  Conflict  of  Laws 
(1942)  21.  While  the  reference  is  apt  with  regard  to  the  general 
principle,  it  is  of  course  not  appropriate  to  the  particular  case  of 
tort  liability  (which  Cook  is  there  discussing)  so  far  as  English 
conflict  of  laws  is  concerned.  See  chapter  45.  As  to  Cook’s  proposi¬ 
tion,  see  chapter  2,  §  2(2),  note  (n). 
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because  ex  hypothesi  the  foreign  court  would  apply  its  own 
domestic  law. 

It  may  be  objected  that  the  result  of  the  foregoing  discussion 
is  that  the  general  rule  that  the  doctrine  of  the  renvoi  should 
be  rejected  is  eaten  up  by  the  exceptions,  and  that  it  would  be 
better  to  accept  the  doctrine  except  in  cases  in  which  it  leads 
to  the  circulus  inextricabilis  (f).  It  is  submitted,  however,  that 
the  exceptions  relate  to  a  relatively  small  part  of  the  whole 
field  of  law,  and  that  practical,  if  not  theoretical,  considerations 
lead  to  the  conclusion  that,  as  a  general  rule,  a  court  should 
not  have  to  concern  itself  with  the  conflict  rules  of  the  proper 
law  selected  by  it  according  to  its  own  conflict  rules.  The 
burden,  sometimes  heavy,  sometimes  almost  insuperable,  of 
ascertaining  and  applying  foreign  conflict  rules  should  not,  as 
a  purely  practical  matter,  be  imposed  on  a  court  unless  it  ap¬ 
pears,  or  is  made  to  appear  by  one  of  the  litigants,  that  the 
situation  is  an  exceptional  one  in  which  consideration  of  the 
conflict  rules  of  the  proper  law  is  required  or  justified  on  prac¬ 
tical  or  theoretical  grounds  or  on  the  basis  of  policy  in  order 
to  reach  a  just  result.  While  it  cannot  be  expected  that  there 
will  be  unanimous  agreement  as  to  all  the  exceptional  cases, 
it  does  not  seem  to  be  unlikely  that  substantial  agreement  can 
be  reached  (g), 

§  7.  Renvoi  and  Characterization. 

.  A  renvoi  problem  may  of  course  arise  from  any  conflict 
between  the  conflict  rules  of  the  forum  and  the  conflict  rules 
of  a  foreign  country  (h).  It  has  appeared  from  the  foregoing 
review  of  some  aspects  of  the  doctrine  of  the  renvoi  that  the 
doctrine  has  been  much  discussed  in  connection  with  the  second 
and  third  classes  of  conflicts  of  conflict  rules,  and  that  in  that 
connection  courts  have  shown  some  inclination  to  defer  to  the 
conflict  rules  of  foreign  countries.  In  the  third  class  of  conflicts 
courts  have  sometimes  given  effect  to  a  foreign  conflict  rule 
which  is  patently  different  from  the  conflict  rule  of  the  forum 

(/)  Cf,  Griswold,  Renvoi  Revisited  (1938),  51  Harv.  L.  Rev.  1165, 
at  p.  1183. 

(g)  For  various  suggestions  as  to  exceptional  cases,  see  Lorenzen 
(1918),  27  Yale  L.J.  529,  531,  and  (1921),  31  Yale  L.J.  191,  193; 
(1922),  35  Harv.  L.  Rev.  454,  456;  (1926),  36  Yale  L.J.  114;  Gris¬ 
wold  (1938),  61  Harv.  L.  Rev.  1165,  1171,  1176;  Cowan  (1938),  87 
U.  of  Penn.  L.  Rev.  1,  7-8, 

(h)  See  §  3  of  the  present  chapter,  supra. 
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in  that  different  connecting  factors  are  specified  in  the  two 
rules,  and  in  the  second  class  of  conflicts  they  have  sometimes 
given  effect  to  a  foreign  conflict  rule  which  is  different  from 
that  of  the  forum  only  because  the  nominally  identical  connect¬ 
ing  factor  bears  different  meanings  in  the  two  countries.  Strange 
to  say,  courts  have  not  shown  a  similar  disposition  to  defer  to 
the  conflict  rules  of  a  foreign  country  in  the  first  class  of 
conflicts  of  conflict  rules,  that  is,  where  the  conflict  rules  of 
two  countries  are  the  same  in  terms,  using  the  same  connecting 
factor  in  the  same  sense,  and  the  conflict  arises  solely  from  a 
difference  in  the  characterization  of  the  question  involved  in  the 
factual  situation.  It  might  have  occurred  to  the  courts  in  this 
first  class  of  conflicts,  as  in  the  second  and  the  third  classes, 
that  they  should  apply  the  doctrine  of  the  renvoi,  but  on  the 
contrary  they  have  been  inclined  to  go  to  the  other  extreme 
in  characterizing  the  question  in  accordance  with  the  concepts 
of  the  lex  fori,  apparently  either  without  realizing  that  there  is 
a  conflict  of  conflict  rules  at  all  or  without  considering  that  it 
may  be  desirable  to  approach  the  problem  of  characterization 
in  such  a  way  as  to  avoid  or  alleviate  the  conflict.  At  the  risk 
of  repetition  I  venture  to  suggest  that  the  process  of  characteri¬ 
zation  should  be  a  flexible  one,  involving  the  consideration  of 
the  provisions  of  potentially  applicable  laws  and  the  conse¬ 
quences  of  the  selection  of  the  proper  law  (i).  It  is  at  least  clear 
that  the  interrelation  of  characterization,  the  renvoi  and  acquired 
rights  has  not  yet  been  fully  explored,  and  it  is  submitted  that 
the  matter  deserves  further  consideration. 

One  of  the  most  recent  writers  on  the  renvoi  has  indeed 
laid  stress  on  the  possibility  of  the  renvoi  problem  arising  in 
connection  with  the  conflicts  of  characterization  (j).  but  it 
would  appear  that  he  has  chiefly  in  mind  conflicts  relating  to  the 
characterization  or  definition  of  the  connecting  factor,  such  as 
domicile  or  place  of  contracting.  In  fact  in  English  law  the 
renvoi  problem  originally  arose  in  connection  with  this  class  of 
conflict  of  conflict  rules,  with  particular  reference  to  the  concept 
of  ^'domicile'*  (k).  My  present  point  is,  however,  somewhat 

(i)  See  §  2  of  the  present  chapter,  supra, 

(j)  Cowan,  Renvoi  Does  Not  Involve  a  Logical  Fallacy  (1938), 
87  U.  of  Penn.  L.  Rev.  1,  note  3. 

(k)  See  §  6  of  the  present  chapter,  supra.  In  University  of 
Chicago  v.  Dater.  (1936),  277  Mich.  659,  270  N.W.  175,  note  (o),  supra, 
the  renvoi  was  applied  in  a  conflict  of  conflict  rules  of  the  same  class, 
with  particular  reference  to  the  concept  of  “place  of  contracting.” 
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different ,  namely,  the  applicability  of  the  doctrine  of  the  renvoi 
to  the  case  of  a  conflict  in  the  characterization  of  the  question 
in  two  countries,  leading  to  the  selection  of  different  connect¬ 
ing  factors,  as,  for  example,  if  by  the  law  of  X  a  requirement 
as  to  parental  consent  to  the  marriage  of  a  minor  is  charac¬ 
terized  as  part  of  the  formalities  of  solemnization  of  marriage, 
so  that  the  lex  loci  celebrationis  is  the  governing  law,  and  by 
the  law  of  Y  such  a  requirement  is  characterized  as  a  matter 
of  capacity  to  marry  or  intrinsic  validity  of  marriage,  so  that 
the  lex  domicilii  is  the  governing  law.  My  object  is  limited 
for  the  moment  to  pointing  out  that,  so  far  as  there  is  any 
logic  in  the  present  subject,  the  application  of  the  doctrine 
of  the  renvoi  might  be  just  as  logical  or  illogical  in  this 
class  of  conflict  of  conflict  rules  as  in  any  other  class.  Con¬ 
flicts  of  this  class  may  be  less  obvious  or  more  subtle  than 
the  conflicts  in  which  the  doctrine  has  heretofore  played  a  part, 
but  as  the  courts  become  more  conscious  of  the  existence  of 
latent  conflicts  arising  from  divergent  modes  of  characterization, 
then,  if  they  are  disposed  to  decide  a  case  as  it  would  be  decided 
by  a  court  of  a  given  foreign  country,  there  is  no  particular 
reason  why  they  should  not  extend  the  doctrine  of  the  renvoi 
to  these  conflicts.  Personally  I  am  not  in  favour  of  their  doing 
so,  as  I  think  that  the  doctrine  should  be  rejected  apart  from 
exceptional  classes  of  cases  already  discussed,  and  I  submit 
that  without  abandoning  characterization  of  the  question  abso¬ 
lutely  to  the  lex  cOusae,  a  just  result  may  be  reached  if  the 
question  is  characterized  by  the  forum  in  the  light  of  the 
potentially  applicable  laws.  Sometimes  the  same  result  will  be 
reached  as  if  the  doctrine  of  the  renvoi  were  applied,  but  some¬ 
thing  will  be  left  to  the  discretion  of  the  forum  (H. 


(1)  See  §§  3  and  4  of  the  present  chapter,  supra. 
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RENVOI  AND  THE  LAW  OF  THE  DOMICILE* 

§  1.  Rejection  of  renvoi,  theory  of  partial  renvoi  and  theory 
of  total  renvoi,  p.  187. 

§  2.  Consequences  of  the  theory  of  total  renvoi,  p,  191. 

§  3.  Unitary  and  composite  systems  of  law,  p.  194. 

§  4.  The  national  law  of  a  British  subject,  p.  197. 

§  5.  General  observations  and  exceptions,  p.  208. 

In  the  latest  English  case  on  the  doctrine  of  the  renvoi  (a), 
an  English  court,  having  found  that  the  de  cujus  was  domiciled 
at  the  time  of  her  death  in  Italy,  decided  that  the  proper  law 
governing  the  succession  to  her  movables  situated  in  England 
was  the  law  of  Eire.  This  choice  of  law  seems  on  its  face  to 
be  so  lacking  in  any  real  or  substantial  foundation  that  it  is 
worth  while  to  consider  whether  there  are  any  grounds,  prac¬ 
tical  or  theoretical,  that  can  possibly  justify  the  result  reached. 

§  1.  Rejection  of  Renvoi,  Theory  of  Partial  Renvoi 
and  Theory  of  Total  Renvoi. 

If,  with  regard  to  a  particular  question  arising  in  a  court 
of  country  X,  a  conflict  rule  of  the  law  of  X  refers  to  the  law 
of  country  Y  (in  its  character  as  the  lex  domialn,  or  as  the  case 
may  be),  and  if,  with  regard  to  a  similar  question,  the  corre¬ 
sponding  conflict  rule  of  the  law  of  Y  refers  to  the  law  of  X, 
there  is  what  may  be  called  a  conflict  of  conflict  rules  (b),  and 

*Tliis  chapter  reproduces  an  article  bearing  the  same  title,  pub¬ 
lished  (1941),  19  Canadian  Bar  Review  311-334.  The  postscript  to 
that  article  (on  Renvoi  and  Characterization)  has  been  transferred 
to  chapter  6,  §  2. 

(a)  In  re  O'Keefe,  Poingdestre  v.  Sherman,  [1940]  Ch.  124.  The 
judgment  as  reported  in  the  Law  Reports  differs  in  some  vesperts 
from  the  earlier  version  reported  in  162  L.T.  62,  66  Times  L.  R.  204 
109  L.J.  Ch.  86  and  [1940]_  1  All  E.R.  216;  ef.  note  (w)  in  §  4,  mfra. 
As  to  the  facts,  see  §  4,  infra. 

(b)  A  conflict  of  conflict  rules  may  arise  in  any  one  of  the  ^bree 
successive  stages  of  characterization  of  the  question,  selection  of  the 
proper  law  and  application  of  the  proper  law.  _  My  own  suggestions 
as  to  the  existence  of  these  three  logical  stages  in  the  court  s  enquiry, 
and  as  to  the  different  kinds  of  conflicts  of  conflict  rules  arising  in 
these  stages  respectively,  are  contained  in  chapter  3;  c/.  chapter  8,  §  2. 
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the  court  of  X  might  do  any  one  of  three  things  (c) ,  according 
to  its  particular  attitude  towards  the  doctrine  of  the  renvoi: 

(1)  The  court  of  X  might  apply  the  domestic  law  of  Y, 
that  is,  the  law  of  Y  appropriate  to  a  similar  question  arising 
in  a  purely  domestic  situation  in  Y,  or,  in  other  words,  the  law 
of  Y  appropriate  to  the  actual  situation  presenting  itself  to  the 
court  of  X  except  that  it  is  divested  of  any  of  the  place  elements 
which  have  given  rise  to  the  problem  of  conflict  of  laws,  so  as 
hypothetically  to  become  a  domestic  situation  localized  in  Y 
which  presents  itself  to  a  court  in  Y.  According  to  this  view 
the  court  of  X  rejects  the  doctrine  of  the  renvoi  and  decides 
that  the  conflict  rule  of  X  bears  its  natural  meaning,  and  that  ef¬ 
fect  is  to  be  given  to  the  forum's  selection  of  the  law  of  Y  with¬ 
out  regard  to  the  conflict  rules  of  the  law  of  Y  or  any  doctrine 
of  the  renvoi  prevailing  in  the  law  of  Y. 

(2)  The  court  of  X  might  give  eifect  to  the  conflict  rule  of 

Y  in  the  sense  that  the  court  accepts  the  reference  back  from  the 
law  of  Y  to  the  law  of  X  and  applies  the  domestic  law  of  X 
without  considering  what,  if  any,  theory  of  the  renvoi  is  in¬ 
cluded  in  the  conflict  rules  of  Y,  that  is,  without  considering 
whether,  if  a  similar  question  arose  in  Y,  a  court  of  Y  would 
itself  give  effect  to  the  conflict  rule  of  X  by  which  the  proper 
law  is  the  law  of  Y.  According  to  this  view  the  court  of  X 
adopts  what  may  conveniently  be  called  a  theory  of  partial, 
imperfect  or  pseudo  renvoi. 

(3)  The  court  of  X  might  give  effect  to  the  conflict  rule  of 

Y  as  it  would  be  applied  by  a  court  of  Y  to  the  same  situa¬ 
tion,  including  whatever  theory  of  the  renvoi  prevails  in  the 
conflict  system  of  Y,  so  that  the  court  of  X  decides  the  case 
exactly  as  the  same  case,  including  all  the  actual  place  elements 
of  the  situation,  would  be  decided  by  a  court  in  Y  if  the 
case  arose  there.  According  to  this  view  the  court  in  X  adopts 

(c)  As  to  the  three-fold  character  of  the  choice  which  confronts 
a  court,  of.  Cheshire,  Private  International  Law  (1st  ed.  1935)  132- 
136,  (2nd  ed,  1938)  47-56;  Morris,  The  Law  of  the  Domicil  (1937), 
18  Brit.  y.B.  Int.  Law  32,  at  pp.  33-34.  The  somewhat  different 
language  of  my  own  restatement,  in  the  text,  of  the  three  possible 
views  is  designed  to  present  the  problem  in  such  a  way  as  to  lead 
on  to  the  subsequent  discussion  of  some  of  the  difficulties  raised  by 
the  English  cases.  While  I  think  that  as  a  general  rule  a  reference 
to  a  foreign  law  by  a  conflict  rule  of  the  forum  should  be  construed 
as  a  reference  to  the  domestic  foreign  law,  I  would  admit  larger 
classes  of  exceptional  cases  than  the  authors  above  mentioned  seem 
disposed  to  do.  See  §  5  of  the  present  chapter,  infra,  and  chapter  8, 
§  6. 
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what  may  conveniently  be  called  a  theory  of  total,  perfect, 
true  or  integral  renvoi  (d). 

It  is  of  course  possible  that  a  court  of  Y,  in  deciding  a 
similar  case,  might  adopt  any  one  of  the  three  theories  above 
mentioned  with  regard  to  the  doctrine  of  the  renvoi,  that  is, 
it  might  (1)  reject  the  doctrine  altogether,  (2)  adopt  a  theory 
of  partial  renvoi,  or  (3)  adopt  a  theory  of  total  renvoi.  If 
the  conflict  rules  of  X  and  Y  are  in  agreement  in  both  adopting 
theory  (1)  or  in  both  adopting  theory  (2),  a  similar  case 
would  be  decided  in  different  ways  in  the  two  countries.  If 
they  are  in  agreement  in  adopting  theory  (3),  no  logical  solu¬ 
tion  is  possible  (e).  If,  on  the  other  hand,  the  conflict  rules 
of  X  and  Y  adopt  different  theories  with  regard  to  the  renvoi, 
the  courts  of  the  two  countries  may  reach  similar  conclusions 
in  similar  cases,  but  this  satisfactory  result  is  purely  fortuitous, 
in  that  it  depends,  paradoxically,  upon  the  fact  that  at  least 
one  of  the  two  systems  of  law  has  a  defective  theory  of  the 
renvoi  (f).  Two  different  theories  cannot  both  be  right, 
though  they  may  both  be  wrong. 

As  found  by  Luxmoore  J.  in  In  re  Ross  (g),  the  law  of 
Italy  adopts  theory  (1)  above  mentioned,  that  is,  it  rejects 

(d)  Cf.  De  Nova,  Considerazioni  sul  Rinvio  in  Diritto  Inglese 
(1938),  30  Rivista  di  Diritto  Intemazionale  388  ff. 

(e)  There  does  not  appear  to  be  any  English  case  in  which  the 
English  court  has  attempted  to  apply  its  theory  of  total  renvoi  to 
the  law  of  a  foreign  country  which  itself  adopts  a  theory  of  total 
renvoi. 

(•f)  Cf,  De  Nova,  op,  city  411;  Maury,  Regies  Generales  des 
Conflits  de  Lois,  Recueil  des  Cours  Academie  de  Droit  International, 
vol.  57,  (1936,  III)  539:  ‘*11  est  au  moins  surprenant  qu’un  systeme 
de  portee  logiquement  generale  ne  puisse  eviter  la  contradiction  que 
par  une  application  limit4e,  reduite,  que  la  victoire  en  tous  pays  de 
la  conception  jugee  la  meilleure  en  doive  marquer  le  definitif  abandon.” 
Lorenzen,  The  Qualification,  Classification,  or  Characterization  Prob¬ 
lem  in  the  Conflict  of  Laws  (1941),  50  Yale  L.J.  743,  at  p.  753: 
“Personally,  I  cannot  approve  a  doctrine  which  is  workable  only 
if  the  other  country  rejects  it.  Apart  from  that,  I  do  not  favour 
handing  over  our  conflicts  problems  to  so-called  experts  on  foreign 
private  international  law.  It  is  difficult  enough  to  get  accurate 
expert  testimony  with  respect  to  foreign  municipal  law,  but  such 
testimony  is  much  more  unreliable  with  respect  to  foreign  conflict 
of  laws.  For  these  reasons  I  should  still  regard  the  general  accept¬ 
ance  of  the  renvoi  doctrine  in  our  law  as  most  unfortunate.” 

(g)  [1930]  1  Ch.  377,  at  pp.  403-404.  As  to  the  Ross  case,  cf. 
chapter  7,  §  6(5)  (b).  The  law  of  Italy  was  of  course  a  matter  of 
fact  in  the  English  court,  and  it  is  possible  that  in  another  case,  on 
the  evidence  of  other  expert  witnesses,  an  English  court  will  take 
some  other  view  of  the  Italian  law  relating  to  the  renvoi.  It  is  at 
least  probable  that  Luxmoore  J.’s  view  of  the  Italian  law  does  not 
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the  doctrine  of  the  renvoi,  so  that  when  one  of  its  conflict  rules 
says  that  succession  to  movables  is  governed  by  the  national 
law  of  the  de  cujus,  the  domestic  rules  of  the  national  law 
are  to  be  applied.  In  supposed  compliance  with  the  Italian 
conflict  rule,  the  English  court,  adopting  theory  (3) — the 
total  renvoi —  applied  domestic  English  law  to  a  question 
of  the  intrinsic  validity  of  a  will  of  movables  made  by  a  tes¬ 
tatrix  of  English  domicile  of  origin  who  was  at  the  time  of 
her  death  a  British  subject  domiciled  in  Italy.  The  same  re¬ 
sult  would  have  been  reached  if  the  English  court  had  adopted 
theory  (2),  but  would  of  course  have  been  different  if  the 
English  court  had  adopted  theory  (1). 

On  the  other  hand  French  law,  as  found  by  Russell  J.  in 
In  re  Annesley  (h)  and  German  law,  as  found  by  Maugham  J. 
in  In  re  Askew  (iJ ,  adopt  theory  (2),  that  is,  the  theory  of 
partial  renvoi.  In  the  first  case,  when  the  French  conflict  rule 
refers  the  question  of  the  intrinsic  validity  of  a  will  of  movables 
to  the  law  of  the  domicile  (in  the  French  sense)  of  the  de  cujus, 
namely,  English  law  ( j) ,  and  the  English  conflict  rule  refers  the 
same  question  to  the  law  of  the  domicile  (in  the  English  sense) , 
namely  French  law,  then  French  law  accepts  the  reference  back 
from  English  law  and  applies  domestic  French  law.  Accord¬ 
ingly,  the  English  court,  adopting  theory  (3) — total  renvoi — 
applied  domestic  French  law.  In  the  second  case,  when  the 
German  conflict  rule  refers  the  question  of  legitimation  by  sub¬ 
sequent  marriage  to  the  national  law  of  the  father  of  the  de 
cujus  (k) ,  but  German  law  will  accept  a  reference  back  from  the 


correspond  with  what  an  Italian  court  would  in  fact  do  in  the  case 
of  a  reference  by  Italian  conflict  rules  to  the  “national  law”  of  a 
de  cujus  who  at  the  time  of  his  death  was  a  British  subject  domiciled 
(in  the  English  sense)  in  Italy.  This  question  will  be  further  dis¬ 
cussed  below.  See  notes  (j)  ff.  in  §  4,  infra, 

(h)  ri926]  Ch.  692;  cf,  chapter  7,  §  6(4)  (d). 

(t)  [1930]  2  Ch.  259;  cf.  chapter  7,  §  7(1)  (3). 

(j)  In  the  Annesley  case  the  French  conflict  rule  was,  inaccurate¬ 
ly,  said  to  refer  to  English  law  qua  national  law  of  the  de  cujvjs,  and 
the  judgment  in  this  case,  like  that  in  the  Ross  case,  ignores  the 
difficulties  inherent  in  a  reference  to  the  national  law  of  a  British 
subject. 

(/c)  The  construction  of  the  reference  by  the  German  conflict 
rule  to  the  “national  law”  of  the  father  of  the  de  cujus  as  being  a 
reference  specifically  to  English  law  encounters  the  same  logical 
difficulties  as  does  the  construction  of  the  reference  in  In  re  Boss 
(note  (n)  in  §  4,  infra)  by  the  Italian  conflict  rule  to  the  national 
Taw  of  the  de  cujus  as  being  a  reference  to  English  law.  See  note 
(r),  infra. 
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national  law  to  German  law  as  the  law  of  the  domicile,  the 
English  court,  adopting  theory  (3),  applied  domestic  German 
law,  with  the  result  that  an  adulterine  child  was  held  to  be 
legitimated  il) ,  although  there  would  have  been  no  legitimation 
by  domestic  English  law.  The  same  result  would  have  been 
reached  if  the  English  court  had  applied  theory  ( 1 ) ,  that  is, 
if  the  English  court  had  rejected  the  doctrine  of  the  renvoi 
and  said  that  the  reference  of  the  English  conflict  rule  to  the 
lex  domicilii  is  a  reference  to  the  domestic  rules  of  the  domicile 
im),  but  of  course  a  dilferent  result  would  be  reached  if  the 
English  court  adopted  theory  (2) — the  partial  renvoi — and  in 
that  event  the  English  court  on  the  one  hand,  and  the  French 
or  German  court  on  the  other  hand,  would  each  apply  the 
domestic  law  of  the  forum  in) . 

§  2.  Consequences  of  the  Theory  of  Total  Renvoi* 

The  three  leading  modern  English  cases  already  mentioned 
— the  Ross,  Annesley,  and  Askew  cases  io) — ^present,  superfici¬ 
ally,  a  doctrine  which  has  a  certain  measure  of  coherency,  a  doc¬ 
trine  of  total  renvoi,  the  result  in  each  case  in  the  English  court 
depending  supposedly  on  the  particular  doctrine  of  the  renvoi 
which  prevails  in  the  conflict  rules  of  the  foreign  proper  law, 
that  is,  in  each  of  these  three  cases,  the  law  of  the  country  of 
domicile  (in  the  English  sense) .  The  question  whether  this 
doctrine  is  theoretically  or  practically  justifiable  is  one  upon 
which  it  is  possible  to  write  from  many  points  of  view.  The 
purpose  of  the  present  chapter  is  to  draw  attention  to  one 
aspect  of  the  subject,  namely,  that  a  court  which  adopts  the 
doctrine  of  the  total  renvoi,  in  whatever  form  it  may  be 
expressed,  imposes  upon  itself  the  duty  of  giving  effect  to 


(Z)  A  point  not  noticed  by  Maugham  J,  in  the  Askew  case  is  that 
the  child,  even  though  legitimated,  was  not  a  child  of  the  second 
marriage  within  the  terms  of  the  power  of  appointment  there  in 
question.  On  this  point  the  decision  seems  to  be  inconsistent  with 
In  re  Wicks*  Marriage  Settlement,  [1940]  Ch.  475:  cf.  comment 
(1941),  19  Can.  Bar  Rev.  44 

(m)  Russell  J.  in  the  Annesley  case  expressed  his  personal  pre¬ 
ference  for  this  mode  of  solving  the  problem,  and  Maugham  J.  in  the 
Askew  case  thought  that  there  was  “much  to  be  said*’  for  the  “simple 
and  rational  solution”  suggested  by  Russell  J. 

(ji)  This  prediction  as  to  what  a  French  or  German  court  would 
do  is  based  on  the  assumption  that  French  and  German  law  adopt 
theory  (2)  as  stated  above  and  as  found  in  the  Annesley  and  Askew 
cases. 

(o)  See  notes  (g),  (h)  and  (i),  supra. 
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whatever  would  be  decided  in  a  particular  case  by  a  court  of 
the  country  to  the  law  of  which  reference  is  made  by  the  conflict 
rule  of  the  forum  (p),  and  if  the  court  is  misinformed  as 
to  the  foreign  law  or  fails  to  interpret  accurately  the  evidence 
of  the  foreign  law,  the  supposed  application  of  the  doctrine  of 
the  total  renvoi  may  lead  to  a  grotesque  result  or  a  miscarriage 
of  justice.  It  does  not  appear,  on  an  examination  of  the  leading 
modern  cases  already  mentioned  and  other  cases,  that  English 
judges  have  adequately  performed  the  duty  which  they  have 
assumed,  or  have  even  realized  that  the  adoption  of  the 
doctrine  of  the  total  renvoi  involves  the  assumption  of  that 
duty.  Consequently  the  discussion  of  the  renvoi  doctrine  by 
English  judges  is  sometimes  distinguished  by  a  certain  measure 
of  naivete — a  certain  unawareness  of  the  nicety  of  the  problems 
implicit  in  the  method  of  solution  adopted  or  a  tendency  to 
regard  that  solution  as  simpler  than  it  really  is.  Part  of  the 
fault  may  probably  be  attributed  to  the  existence  of  the  rule 
of  English  conflict  of  laws  that  foreign  law  is  treated  as  a 
matter  of  fact  which  must  be  proved  by  the  party  who  relies 
on  a  provision  of  foreign  law.  This  rule  is  not  so  bad,  though 
not  wholly  satisfactory,  when  the  foreign  law  to  be  proved  is 
foreign  domestic  law,  but  even  in  that  case  there  exists  the 
danger  that  the  evidence  of  a  foreign  expert,  or  a  statement  of 
foreign  law  agreed  on  or  accepted  by  the  parties,  may  not 
relate  strictly  to  the  domestic  rules  of  the  foreign  law  but  may 
be  confused  by  reference  to  the  conflict  rules  of  the  foreign  law 

(q)^ 


(p)  This  foreign  court  theory  is  exactly  what  the  court  in  the 
Ross  case  purported  to  apply,  whereas  in  the  Annesley  case  the  court 
adopted  a  mixture  of  this  theory  and  the  ping-pong  or  lawn  tennis 
theory,  and  in  the  Askew  case  the  court  adopted  the  acquired  rights 
theory.  See  chapter  8,  §  5,  where  some  of  the  difficulties  inherent 
in  each  of  these  theories  are  discussed.  All  three  theories  may  be 
described  as  variants  of  the  doctrine  of  total  renvoi  now  under  dis¬ 
cussion. 

{q)  In  this  respect  a  foreign  judgment  may  be  misleading  evi¬ 
dence  of  the  foreign  law  unless  the  reasons  for  judgment  distinguish 
between  the  domestic  rules  and  the  conflict  rules  of  the  foreign  law. 
It  is  submitted  that  when  the  House  of  Lords  in  Doglioni  v.  Crispin 
(1866),  L.B.  1  H.L.  301,  decided  that  the  Court  of  Probate  in  Eng¬ 
land  was  bound  to  follow  the  judgment  of  the  court  of  the  domicile, 
this  involved  merely  the  acceptance  of  the  domiciliary  courfs  ex¬ 
position  of  the  domestic  law  of  the  domicile,  the  case  being  a  purely 
domestic  one  in  the  court  of  the  domicile.  So  far  as  Lord  Cranworth 
stated  that  the  court  of  the  domicile  had  exclusive  jurisdiction  with 
regard  to  the  administration  of  the  estate,  that  is,  even  as  to  the 
English  assets,  he  merely  repeated  the  erroneous  statement  which 
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On  the  other  hand,  when  the  evidence  of  the  foreign  law 
relates  or  is  intended  to  relate  to  foreign  conflict  rules,  including 
the  particular  doctrine  of  the  renvoi  adopted  in  the  foreign  law, 
the  danger  of  misunderstanding  exists  all  along  the  line  from 
the  parties  or  their  advisers  who  are  not  likely  to  understand 
in  advance  exactly  what  is  to  be  proved,  through  the  expert 
witnesses  who  may  not  be  really  expert  in  the  intricacies  of 
the  renvoi  doctrine,  to  the  English  judge  who  may  thus  be 
furnished  with  insufiicient  material  for  a  decision  with  regard 
to  the  foreign  law  and  who  may  not  even  be  aware  of  the 
insufiiciency  of  the  material. 

The  afiidavit  of  Dr.  Rost,  ''accepted  by  all  parties  as  being 
correct'*  in  the  Askew  case  (r),  and  apparently  accepted  by 
Maugham  J.  as  satisfactory  proof  of  German  law,  may  be 
mentioned  en  passant  as  an  example  of  evidence  which  discloses 
on  its  face  that  the  witness  with  regard  to  the  foreign  law  was 
not  aware  of  the  inherent  difficulty  of  a  reference  by  a  German 
conflict  rule  to  the  national  law  of  a  British  subject  domiciled 
in  Germany.  He  says  "I  am  informed  and  believe  that  John 
Bertram  Askew  was  an  Englishman.  Therefore  English  law 
would  be  applied  by  the  German  court  in  deciding  the  question." 
Askew  was  an  "Englishman",  however,  only  because  his  domi¬ 
cile  of  origin  was  English,  whereas  the  reference  by  the  Ger- 


he  had  already  made  in  Enohin  v.  Wylie  (1866),  L.R.  1  H.C.  1,  and 
which  was  disapproved  in  Ewing  v.  Orr-Ewing  (1885),  10  App.  Gas. 
453,  at  p.  502. 

Even  as  regards  domestic  rules  of  foreign  law  the  proof  adduced, 
or  a  statement  agreed  on,  may  be  defective.  An  unfortunate  aspect 
of  the  rule  that  foreign  law  is  a  matter  of  fact  which  must  be 
proved  is  that  in  the  absence  of  proof  the  foreign  law  is  presumed 
to  be  identical,  at  least  apart  from  statutory  changes,  with  the  law 
of  the  forum.  It  is  obviously  not  satisfactory  that  a  court  should  act 
on  a  statement  of  the  foreign  law,  or  a  presumption  of  foreign  law, 
which  it  knows  or  has  the  means  of  knowing  to  be  false.  Cf.  chapter 
45.  Another  curious  point  suggests  itself  in  this  connection.  If  a 
court  adopts  the  theory  of  total  renvoi,  that  is,  if  it  says  that  a 
reference  by  a  conflict  rule  of  the  forum  to  a  foreign  law  is  a 
reference  to  whatever  law  a  court  of  that  country  would  apply, 
then  the  foreign  law  to  be  proved  includes  the  conflict  rules  of  the 
foreign  law  and  the  foreign  court’s  particular  theory  of  the  renvoi. 
Therefore,  if  the  domestic  law  of  the  foreign  country  is  proved  to 
be  different  from  that  of  the  forum  but  no  evidence  is  given  of  the 
foreign  conflict  rules  or  the  foreign  theory  of  the  renvoi,  these  should 
be  presumed  to  be  identical  with  those  of  the  forum,  and  no  logical 
conclusion  is  possible:  see  note  (e),  supra. 

(r)  [1930]  2  Ch.  259,  at  p,  276.  As  to  a  similar  patent  error 
of  a  witness  as  to  Italian  law,  see  In  re  Ross,  [19301  1  Ch.  377,  at  pp. 
403-404:  note  (n)  in  §  4,  infra. 

13— C.L. 
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man  conflict  rule  was  to  the  ' 'national  law"  of  the  de  cujus. 
How  the  witness  transformed  a  reference  to  the  law  of  a 
British  subject,  whatever  that  means,  into  a  specific  reference 
to  the  law  of  England  is  not  explained.  The  witness  does 
not  purport  to  tell  the  English  court  how  a  German  court 
would  consitrue  a  reference  to  the  national  law  of  a  British 
subject,  which  was  what  the  case  required,  but  merely  says 
what  a  German  court  would  do  in  the  case  of  a  person  who 
as  the  witness  is  informed  and  believes  "was  an  Englishman". 

A  similar  inherent  difficulty  arises  in  the  case  of  a  reference 
by  an  Italian  conflict  rule  to  the  national  law  of  a  British 
subject  domiciled  in  Italy.  As  the  Italian  law  was  in  question 
in  both  the  Ross  case  (s)  and  the  O'Keefe  case  (i),  it  may  be 
worth  while  to  consider  more  attentively  than  the  English  courts 
have  done  what  an  Italian  court  would  probably  do  in  a 
situation  in  which  at  the  material  time  the  de  cujus  was  a 
British  subject  domiciled  (in  the  English  sense)  in  Italy,  the 
matter  being  one  which  by  the  English  conflict  rule  is  governed 
by  the  domiciliary  law  of  the  de  cuyas' and  by  the  Italian  rule 
is  governed  by  his  national  law. 

§  3.  Unitary  and  Composite  Systems  of  Law. 

A  conflict  rule  may  refer 

(1)  to  the  law  of  a  territorial  unit  which  has  a  unitary 
system  of  territorial  law,  that  is,  which  is  a  single  law  district,  or 

(2)  to  the  law  of  a  particular  law  district  within  a  larger 
territorial  unit  which  includes  two  or  more  lavr  districts  and 
may  therefore  be  said  to  have  a  composite  system  of  territorial 
law,  or 

(3)  to  the  law  of  a  territorial  unit  which  has  a  composite 
system  of  personal  law  (a). 

The  significance  of  the  foregoing  classification  may  be 
considered,  first,  from  the  point  of  English  conflict  of  laws  or 
any  other  system  in  which  domicile,  not  nationality,  is  the 
criterion  of  personal  law  or,  in  other  words,  in  which  domicile 


(s)  See  notes  (g),  (r),  supra. 

(t)  See  note  (a),  supra. 

(u)  This  tripartite  classification  is  stressed  in  Grassetti,  L’Art. 
9,  Bisp.  Prel.  Cod.  Civ.,  la  Forma  dei  Testament!  ed  un  pretesa 
Caso  di  Applicazione  della  Teorica  del  Rinvio  (1935),  6  Rivista  di 
Diritto  Private,  n.  1,  with  particular  references  to  a  case  falling 
within  (3). 


§  3.  Unitary  and  Composite  Systems  195 


is  the  connecting  factor  in  a  given  situation,  and,  secondly, 
from  the  point  of  view  of  Italian  conflict  of  laws  or  any  other 
system  in  which  nationality,  not  domicile,  is  the  criterion  or 
connecting  factor. 

If  an  English  conflict  rule  refers  to  the  law  of  the  domicile 
of  the  de  cujus,  the  reference  in  either  (1)  or  (2)  is  clearly  to 
a  territorial  unit  in  which  a  single  system  of  law  peculiar  to  it 
prevails,  that  is,  a  separate  'law  district''  (v),  and  it  is  imma¬ 
terial  whether  that  district  is  coextensive  with  a  national  political 
unit,  as  in  the  case  of  Denmark,  Brazil,  France,  Italy  or  Ger¬ 
many  (w),  or  is  merely  one  part  of  a  larger  political  unit,  as 
in  the  case  of  England,  Scotland,  Ontario,  Quebec,  New  York 
or  Pennsylvania.  The  reference  to  a  distinct  law  district  by 
the  English  rule  is  unequivocal,  and  the  question  whether  the 
reference  is  to  be  construed  as  a  reference  to  the  domestic  rules 
or  as  a  reference  to  the  conflict  rules  of  the  law  of  that  district 
is  a  question  of  the  construction  of  the  conflict  rule  which  may  be 
answered  in  either  of  the  two  senses  without  affecting  the 
unequivocal  character  of  the  reference  so  far  as  it  indicates  a 
particular  law  district. 

In  other  words,  in  (1)  and  (2),  the  reference  by  the  Eng¬ 
lish  conflict  rule  to  the  law  of  the  domicile  is  unequivocal  in 
its  indication  of  the  law  of  a  particular  law  district  as  the 
proper  law,  but  the  reference  may  be  either  to  the  domestic 
rules  or  to  the  conflict  rules  of  that  law,  according  to  the 
forum's  particular  theory  with  regard  to  the  renvoi.  In  (3), 
however,  not  only  is  the  reference  to  the  law  of  a  particular 
law  district  unequivocal,  but  the  reference  is  unequivocal  also 
in  another  sense.  The  question  whether  the  reference  is  to  the 
domestic  rules  or  the  conflict  rules  of  that  law  does  not  arise, 
and  therefore  no  question  as  to  the  renvoi  arises.  If  the  country 
to  the  law  of  which  reference  is  made  by  an  English  conflict 
rule  is  one  which  (at  least  with  regard  to  the  matter  in  question, 
as,  for  example,  succession  to  movables)  has  no  system  of 


(-y)  Read,  Recognition  and  Enforcement  of  Foreign  Judgments  in 
the  Common  Law  IJnits  of  the  British  Commonwealth  (1938)  6,  7. 

{w)  The  existence  of  the  territorial  divisions  of  Europe  as  of 
1933  being  assumed  for  the  purpose  of  the  present  discussion,  and  the 
overseas  possessions  of  France  and  Italy,  and  Alsace-Lorraine,  like¬ 
wise  being  disregarded  for  the  same  purpose,  France,  Italy  and 
Germany  are  standard  examples,  frequently  occurring-  in  English 
cases,  of  countries  with  unitary  systems  of  law,  each  of  these 
countries  being  governed  by  a  single  civil  code  and  being  a  single 
law  district. 
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territorial  law,  (that  is,  it  has  not  a  system  of  domestic  rules 
applicable  normally  to  all  cases  which  contain  no  foreign  cle¬ 
ment  in  addition  to  a  system  of  conflict  rules  for  cases  which 
contain  a  foreign  element  or  foreign  elements) ,  but  only  a 
system  of  special  rules  applicable  to  different  classes  of  persons 
on  the  basis  of  race,  religion,  caste,  nationality,  etc.,  it  is  ob¬ 
vious  that  the  reference  to  the  law  of  the  country  must  mean 
the  personal  law  of  the  de  cujus,  ascertained  by  the  rules  of 
law  of  the  country.  The  personal  law  of  the  de  cujus  so 
ascertained  is  part  of  the  domestic  law  of  the  country — the 
only  domestic  law  applicable  to  the  case — and  the  fact  that 
the  domestic  law  of  the  country  takes  the  form  of  incorpor¬ 
ating  the  rules  of  law  of  some  other  country  does  not  mean 
that  an  English  court,  in  applying  rules  of  law  so  incorporated 
by  reference,  is  adopting  the  theory  of  the  renvoi.  There  is  and 
can  be  in  the  circumstances  no  election  by  the  English  court 
between  the  domestic  rules  and  the  conflict  rules  of  the  proper 
law. 

The  failure  to  observe  the  distinction  between  a  reference 
by  a  conflict  rule  to  the  law  of  a  country  which  has  a  terri¬ 
torial  system  of  law  and  a  reference  to  the  law  of  a  country 
which  has  a  composite  system  of  personal  law  underlies  a  good 
deal  of  misunderstanding  of  certain  cases  and  the  unjustifiable 
citation  of  such  cases  in  support  of  the  doctrine  of  the  renvoi. 
If  the  court  is  not  an  English  court,  but  the  Privy  Council, 
hearing  an  appeal  from  a  country  which  has  a  composite  system 
of  personal  law,  and  of  course  bound  to  decide  the  case  as  if 
it  were  sitting  in  that  country,  and  the  question  in  issue  is 
referred  in  the  particular  circumstances  by  the  law  of  that 
country  to  English  law,  it  is  obvious  that  the  Privy  Council, 
in  applying  English  law,  docs  not  do  so  by  virtue  of  the 
doctrine  of  the  renvoi  (x). 

(flj)  The  distinction  stated  in  the  first  sentence  is  pointedly  dis¬ 
cussed  by  Grassetti,  op.  cit,  note  22,  supra.  It  is  completely  ignored 
by  Keith,  editor  of  the  6th  edition  (1932)  of  Dicey  on  the  (Conflict 
of  Laws,  in  the  erroneous  use  that  he  makes  of  Bartlett  v.  BarUett, 
[19253  A.C.  377,  in  the  appendix,  note  1,  Meaning  of  'Taw  of  a 
Country,’^  and  the  Doctrine  of  the  Renvoi,  at  p,  876,  under  the  sub¬ 
heading  “The  Renvoi  and  Extra-territorial  Jurisdiction/^  and  note 
26,  The  Case  of  Bartlett  v.  Bartlett  (p.  981).  In  a  review  of  the 
5th  edition  of  Dicey  in  the  Journal  of  the  Society  of  Public  Teachers 
of  the  Law  (1932)  54,  Vesey-Fitzgerald  says:  “It  seems  a  pity  that 
cases  on  extra-territorial  jurisdiction  should  be  classed  together  with 
those  on  the  so-called  circulus  inextricahilis  under  the  general  head 
of  renvoi.  The  rule  which  [Keith]  quotes  from  the  judgment  in 
Bartlett  v.  Bartlett  was  common  ground  of  both  parties,  only  recited 
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§  4.  The  National  Law  of  a  British  Subject. 

If  we  turn  next  to  consider  the  significance  of  the  tripartite 
classification  above  stated  (namely,  respective  references  to  the 
law  of  territorial  units  having  (1)  a  unitary  system  of  terri¬ 
torial  law,  (2)  a  composite  system  of  territorial  law,  and  (3) 
a  composite  system  of  personal  law) ,  from  the  point  of  view  of 
Italian  conflict  of  laws  or  any  other  system  of  conflict  of  laws 
in  which  nationality,  not  domicile,  is  the  criterion  of  personal 
law  (a) ,  we  may  for  the  purposeof  the  present  chapter  confine 
the  discussion  to  a  case  falling  within  item  (2)  of  the  classi¬ 
fication.  It  is  true  that  some  day  there  may  be  a  case  in  which 
an  English  court,  on  being  referred  by  its  conflict  rule  to  the 
law  of  Italy,  will  take  upon  itself  the  burden  of  following 
a  further  reference  by  an  Italian  conflict  rule  to  the  law  of  a 
third  country,  Utopia,  and  Utopia  may  be  a  country  falling 
within  either  item  (1)  or  item  (3)  of  the  classification.  We 
may,  however,  leave  that  contingency  to  be  considered  when 
such  a  case  arises  (b) ,  with  the  view  of  concentrating  attention 


in  the  judgment  as  introducing  the  real  issue  between  them.”  The 
reviewer  suggests  that  on  p.  983  Keith  supplies  the  answer  to  his 
criticism  of  my  view  stated  in  (1931)  47  L.Q.  Rev.  271,  at  p.  285, 
[1932]  1  D.L.R,  1,  at  pp.  37-38,  that  the  Privy  Council  simply  con¬ 
strued  the  relevant  order-in-council  and  applied  the  particular  kind 
of  domestic  Egyptian  law  appropriate  to  the  claim,  namely,  Moslem 
law,  not  English  law.  See  also  Ahd-ul-Messih  v.  Farra  (1888),  13 
App,  Cas.  431,  and  Casdagli  v.  Casdagli,  [1919]  A.C.  145,  already 
discussed  in  chapter  7,  §  7(3);  cf.  Abbott  (1908),  24  L.Q.  Rev.  133, 
at  p.  143;  In  re  Ross  [1930]  1  Ch.  377,  at  p,  398.  T^ether  the 
country  from  which  the  Privy  Council  hears  an  appeal  is  or  is 
not  a  country  with  a  composite  system  of  personal  law,  it  is  sometimes 
everlooked,  even  by  the  Privy  Council  itself,  that  the  Privy  Council 
is  not  an  English  court  and  that  the  law  to  be  administered  is  that 
of  the  country  from  which  the  appeal  is  heard,  and  not  the  law  of 
England.  See  chapter  10  (supplementary  observations), 

(a)  The  necessity  for  considering  the  point  of  view  of  the  foreign 
system  of  conflict  of  laws  arises  of  course  from  the  fact  that  some 
English  judges  have  adopted  the  theory  that  it  is  the  duty  of  an 
English  court,  when  directed  by  an  English  conflict  rule  to  the  law 
of  a  given  foreign  country,  to  take  into  account  the  conflict  rules  of 
the  foreign  country;  and  the  following  analysis  of  the  problem  which 
would  confront  a  court  of  the  foreign  country  is  intended  to  test 
the  theoretical  and  practical  value  of  this  theory. 

(b)  If  Utopia  were  (1)  a  country  with  a  unitary  system  of 
territorial  law,  the  case  would  be  relatively  free  from  difficulty,  be¬ 
cause  the  Italian  reference  to  the  national  law  of  the  de  cujus  would 
clearly  point  to  a  country  which  is  a  political  unit  as  well  as  being  a 
single  law  district.  If  Utopia  were  (3)  a  country  with  a  composite 
system  of  personal  law,  there  might  be  more  difficulty  in  ascertaining 
what  an  Italian  court  would  do.  If  Utopia  were  (2)  a  country  with 
a  composite  system  of  territorial  law,  as,  for  example,  the  United 
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on  the  question  already  raised  by  English  cases,  but  not  ade¬ 
quately  considered  in  those  cases,  namely,  how  an  Italian  court 
would  construe  a  reference  to  the  national  law  of  a  national 
of  a  territorial  unit  with  a  composite  system  of  territorial  law, 
or,  specifically,  the  national  law  of  a  British  subject  (c).  The 
Italian  court,  having  ascertained  the  nationality  of  the  de 
cujus  to  be  British,  and  having  been  informed  of  the  existence 
of  various  systems  of  law  within  the  British  Empire,  would 
encounter  a  difficulty  in  selecting  one  of  these  systems  as  the 
proper  law — a  difficulty  of  which  the  draftsmen  of  the  Italian 
conflict  rules  (referring  to  the  ‘'national  law'")  were  apparently 
unaware  (d) ,  and  which  is  logically  insuperable — namely,  that 
a  reference  to  the  national  law  of  a  British  subject  does  not 
in  itself  afford  any  guide  to  the  selection  of  the  law  of  any 
specific  law  district  from  the  numerous  law  districts  composing 
the  British  Empire.  There  is  of  course  no  general  “British'* 
law  of  succession  to  movables  or  of  any  other  matter  which 
might  be  governed  by  the  personal  law  oi  an  individual  person, 
so  that  the  reference  to  the  national  law  of  a  British  subject 
is  in  effect  meaningless. 

It  may  be  observed  parenthetically  that  whereas  a  reference 
to  the  national  law  of  a  citizen  of  the  United  States  of 
America  would  be  futile  because  it  does  not  point  to  a  par¬ 
ticular  state  of  the  Union,  in  the  case  of  the  British  Empire, 
even  the  larger  units  of  the  composite  Empire,  such  as  the 
United  Kingdom,  Canada,  Australia,  etc.,  are  themselves  com¬ 
posite  units,  each  consisting  of  various  law  districts,  so  that  an 
Italian  court,  even  if  it  got  so  far  as  to  construe  a  reference  to 
the  national  law  of  a  British  subject  as  meaning  in  a  specific 
case  the  law  of  Canada,  would  still  have  reached  no  solution 
unless  it  could  find  some  way  of  selecting  the  law  of  a  par¬ 
ticular  province  of  Canada  as  being  indicated  by  the  reference 
to  the  national  law  of  a  British  subject.  As  was  stated  (with 
particular  reference  to  domicile  and  rights  dependent  on  dom- 


States  of  America,  the  difficulties  inherent  in  the  Italian  reference 
would  be  the  same  as  those  inherent  in  an  Italian  reference  to  the 
national  law  of  a  British  subject,  to  be  discussed  in  the  text.  See 
Cook,  Logical  and  Legal  Bases  of  the  Conflict  of  Laws  (1942)  237, 
241. 

(c)  For  a  detailed  discussion  from  the  Italian  point  of  view,  see 
De  Nova,  II  Richiamo  di  Ordinamenti  Plurilegislativi :  Studio  di 
Diritto  Interlocale  ed  Internazionale  Private  (1940). 

(d)  It  would  appear  that  the  draftsmen  had  in  mind  only  a 
reference  to  a  country  with  a  unitary  system  of  law. 
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idle)  by  Lord  Merrivale,  delivering  the  judgment  of  the  Privy 
Coundl  in  Attorney -General  for  Alberta  v.  Cook  (e),  it  is 
only  in  an  individual  province  of  Canada,  not  in  the  Dominion 
of  Canada  as  a  whole,  that  are  found  uniformity  of  law,  civil 
institutions  existing  within  ascertained  territorial  limits  and 
juristic  authority  in  being  there  for  the  administration  of  law. 
Thus  the  British  Empire  is  doubly  composite,  or  composite  to 
the  second  degree. 

It  happens  that  in  the  Italian  system  of  the  conflict  of  laws 
the  doctrine  of  the  renvoi  is  rejected  (f),  and  therefore  the 
reference  by  an  Italian  conflict  rule  to  the  national  law  of  a 
person  is  construed  as  a  reference  to  the  domestic  rules  of  the 
proper  law,  but  the  reference  to  the  national  law  of  a  British 
subject  is  equally  ineffective,  whether  the  conflict  rules  or  the 
domestic  rules  of  some  system  of  law  are  to  be  applied,  because 
the  Italian  conflict  rule  affords  no  indication  of  any  particular 
system  of  law  within  the  British  Empire,  and  has  to  be  supple¬ 
mented  by  some  device  for  selecting  that  particular  system. 
If  the  question  is  one  which  by  universal  agreement  among  the 
conflict  systems  of  the  British  Empire  is  governed  by  the  lex 
domicilii,  and  the  de  cujus  was  domiciled  at  the  material  time 
in  some  part  of  the  British  Empire,  as,  for  example,  in  a  par¬ 
ticular  province  of  Canada  or  in  a  particular  unit  of  the  United 
Kingdom,  an  Italian  court  might  say  that  the  reference  to  the 
national  law  of  a  British  subject  means  the  law  of  that  part 
of  the  British  Empire  in  which  the  de  cujus  was  domiciled, 
thus  using  the  supposititious  universal  ''British*'  conflict  rule 
as  an  interprovincial  or  interregional  conflict  rule,  as  distin¬ 
guished  from  an  international  conflict  rule,  without  abandoning 
its  general  znXi-renvoi  attitude,  that  is,  without  abandoning  its 
doctrine  that  an  Italian  court  is  concerned  with  the  domestic 
rules,  not  the  conflict  rules,  of  a  foreign  proper  law.  Apart 
from  the  fineness  of  the  distinction  between  private  interna- 

(e)  [19263  A.C.  444,  at  p.  450,  [19263  2  D.L.R.  762,  at  p.  765, 
[19263  1  W.W.R.  742,  at  p.  745.  Some  account  is  given  in  chapter 
11,  §  1,  of  nationality  within  the  British  Empire,  and  of  the  Can¬ 
adian  Citizenship  Act,  1946,  which  created  a  separate  Canadian  na¬ 
tionality  within  the  framework  of  a  common  British  nationality. 
The  statute  in  question  does  not  materially  change  the  situation 
stated  in  the  text,  because,  as  there  pointed  out,  a  reference  to 
'^Canadian*'  law  is  as  meaningless  as  a  reference  to  “British”  law 
for  the  purpose  of  indicating  a  particular  law  district  in  the  conflict 
of  laws. 

(/)  See  chapter  7,  §  6(5)  (b),  note  (f),  in  the  course  of  the 
discussion  of  In  re  Ross,  [19303  1  Ch.  377. 
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tional  law  and  private  interprovincial  or  interregional  law, — 
a  distinction  which  is  not  drawn  in  Anglo-American  conflict 
of  laws — a  substantial  objection  to  the  suggested  construction 
of  the  Italian  conflict  rule  lies  in  the  fact  that  there  is  in  fact 
no  system  of  conflict  of  laws  common  to  all  parts  of  the  British 
Empire  ( g).  While  the  English  system  prevails,  broadly  speak¬ 
ing,  in  many  parts  of  the  Empire,  that  is,  in  the  common  law 
units,  there  are  substantial  differences  between  the  English 
system  of  conflict  of  laws  and  the  systems  prevailing  in,  for 
example,  Quebec,  Scotland  and  the  provinces  of  South  Africa. 
In  the  matter  of  succession  to  movables,  the  primary  rule  in 
Quebec  is  that  the  lex  loci  actus,  not  the  lex  domicilii,  governs 
the  formal  validity  of  a  will,  and  a  Quebec  court  might,  as 
regards  a  question  governed  by  the  lex  domicilii,  arrive  at  a 
different  conclusion  as  to  the  domicile  of  the  de  cajus  from 
that  which  would  be  reached  in  a  common  law  province  (h). 
Even  in  the  common  law  provinces  there  arc  diverse  versions  or 
modifications  of  Lord  Kingsdown's  Act  (i).  These  are  merely 
examples  showing  the  non-existence  of  a  uniform  ''British" 
system  of  conflict  of  laws.  Obviously,  an  Italian  court  would 
not  be  justified  in  resorting  to  the  conflict  rules  of  England  in 
order  to  decide,  and  before  deciding,  that  the  Italian  conflict 
rule  refers  to  the  law  of  England  rather  than  to  the  law  of 
some  other  part  of  the  British  Empire. 

If  we  pass  now  from  the  case  of  a  de  cujas  who  was  a 
British  subject  domiciled  at  the  time  of  his  death  in  some  part 
of  the  British  Empire  to  the  case  of  a  de  cujus  who  was  a  British 
subject  domiciled  at  the  time  of  his  death  in  some  country 
outside  the  British  Empire,  then  there  arises  an  almost  insoluble 
problem  to  be  solved  by  the  court  of  the  domicile  (which  we 
may  suppose,  for  the  purpose  of  discussion  to  be  an  Italian 
court),  and  consequently  to  be  solved  by  an  English  court 
which,  by  reason  of  the  Italian  domicile  of  the  de  cajus,  has 


(g)  This  fact  is  observed  by  De  Nova,  op.  cit  (note  (c),  supra) 
151,  citing  inter  alia,  Baty,  Polarized  Law  (1914),  p.  119  (“There  is  no 
common  British  law  of  succession  for  the  whole  Empire;  there  is  not 
even  a  common  British  rule  for  the  choice  of  a  law  of  succession,  for 
any  colony  might  any  day  abandon  the  test  of  domicile  and  indeed 
some  of  our  possessions  have  already  done  so  for,  at  any  rate,  some 
purposes.'^),  and  p.  32  (“In  the  same  way,  each  legislature  may 
adopt  its  own  system  of  Private  International  Law.”). 

(hi)  See  Johnson,  Conflict  of  Laws,  vol.  1  (1933)  91,  119-121, 
vol.  3  (1937)  1. 

(i)  See  chapter  23. 
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undertaken  the  task  of  ascertaining  how  an  Italian  court  would 
construe  a  reference  by  an  Italian  conflict  rule  to  the  national 
law  of  the  de  cujas.  An  Italian  court  might  conceivably  do 
any  one  of  three  things,  namely: 

( 1 )  It  might  apply  domestic  Italian  law  qua  lex  fori  on  the 
ground  that  the  reference  by  the  Italian  conflict  rule  to  the 
national  law  of  the  de  cujus  is  meaningless  or  ineffective  in  the 
circumstances. 

(2)  It  might  apply  domestic  Italian  law  qua  lex  domicilii  on 
the  theory  that  it  is  giving  effect  to  a  supposititious  British 
conflict  rule  referring  to  the  law  of  the  domicile. 

(3)  It  might  apply  the  domestic  law  of  that  part,  if  any,  of 
the  British  Empire  in  which  the  de  cujus  had  his  domicile  of 
origin. 

Of  these  three  possible  solutions  the  first  would  seem  to  be 
the  best.  It  does  not  involve  an  Italian  court  in  the  doctrine 
of  the  renvoi,  but  does  involve  its  frank  acknowledgment  of 
the  failure  of  the  Italian  conflict  rule  to  indicate  any  ascertain¬ 
able  law  district  within  the  area  of  the  British  Empire  which 
might,  by  the  subsidiary  use  of  domicile  as  a  connecting  factor, 
furnish  the  law  answering  to  the  Italian  reference  to  the 
national  law  of  the  de  cujus.  It  would  appear  that  this  solution 
is  likely  to  prevail  in  Italy  in  the  future,  as  Italian  courts 
will  be  fully  informed,  by  Italian  writers  on  the  conflict  of 
laws,  of  the  impossibility  of  giving  effect  to  a  reference  by  an 
Italian  conflict  rule  to  the  national  law  of  a  British  subject  who 
dies  domiciled  in  Italy  (j). 


(j)  This  is  the  solution  advocated  by  Grassetti,  op,  cit,  (note  (u) 
in  §  3,  supra)  7.  De  Nova,  op.  cit.  (note  (c)  in  §  4,  supra)  y  men¬ 
tions  (p.  26),  as  a  situation  which  gives  rise  to  peculiar  difficiilty,  a 
reference  to  the  national  law  of  a  national  of  a  country  with  a  com¬ 
posite  system  of  territorial  law  and  no  unitary  system  of  interregional 
conflict  of  laws.  He  comes  subsequently  (p.  81)  to  the  discussion 
of  this  situation,  and  arrives  in  due  course  (p.  107)  at  the  special 
problem  arising  when  the  de  cujus  is  not  connected  by  any  available 
criterion  with  any  particular  part  of  the  state  of  which  he  is  a  na¬ 
tional,  but  is  connected  rather  with  some  other  state,  a  problem 
raised  in  the  specific  situation  of  a  British  subject  domiciled  in  Italy. 
He  discusses  (pp.  108  ff.)  two  cases  decided  some  20  years  ago  in 
Italian  courts,  proceeding  to  a  discussion  of  the  views  of  various 
authors.  He  concludes  (pp.  149  ff.)  with  a  systematic  discussion  of 
the  various  methods  proposed  for  the  solution  of  the  difficulties  in¬ 
herent  in  a  reference  to  a  composite  system  of  law  which  lacks  a 
unitary  or  uniform  system  of  interregional  conflict  of  laws.  De 
Nova's  own  opinion  (p.  185)  is  that  in  such  case  the  de  cujus ,  whose 
national  law  furnishes  no  guide  for  the  solution  of  the  problem, 
should  be  regarded  as  a  person  without  nationality.  On  this  basis, 
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The  second  solution  is  indefensible  in  so  far  as  it  is  based 
on  a  supposititious  but  in  fact  non-existent  British  conflict 
rule  (k).  It  would  be  equally  indefensible  if  it  were  based  on 
an  English  conflict  rule,  erroneously  supposed  by  an  Italian 
court  to  be  applicable  to  the  case  either  on  the  theory  that 
English  law  is  the  dominant  law  of  the  British  Empire  or  on 
the  theory  that  the  Italian  conflict  rule  refers  to  a  non-existent 
'‘English’'  nationality  (1).  This  solution  is  less  likely  to  be 
adopted  in  the  future  as  Italian  courts  become  better  informed 
with  regard  to  British  nationality  and  the  diversity  of  laws 
within  the  British  Empire.  This  solution  is  also  objection¬ 
able  from  the  Italian  point  of  view  because  it  would  involve 
an  Italian  court’s  admitting  an  exception  to  the  prevailing 
anti-renvoi  theory  of  Italian  conflict  of  laws. 

The  third  solution  is  indefensible  from  any  point  of  view. 
If  the  de  cujus  had  his  domicile  of  origin  in  England  and  had 
a  domicile  of  choice  in  Italy  at  the  time  of  his  death,  then, 
from  the  English  point  of  view,  his  domicile  of  origin,  having 
been  superseded  by  his  domicile  of  choice,  is  immaterial  to  the 
succession  to  his  movables,  unless  an  English  court,  thinking 
that  it  must  apply  to  the  case  whatever  law  an  Italian  court 
would  apply,  is  convinced  by  satisfactory  evidence  that  an 
Italian  court  would  apply  the  law  of  the  domicile  of  origin  of 


in  the  case  of  a  British  subject  domiciled  in  Italy,  an  Italian  court 
would  apply  domestic  Italian  law. 

{k)  Attention  has  been  drawn  earlier  in  the  present  chapter  to  the 
non-existence  of  any  “British*'  conflict  rule  or  even  of  uniformity 
of  conflict  rules  in  different  parts  of  the  British  Empire.  See  notes 
iff),  W,  (-?:),  supra. 

(1)  As  regards  the  theory  that  a  reference  to  the  national  law 
of  a  British  subject  indicates  specifically  English  law,  Pollock,  (1909), 
25  L.Q.  Rev.  157,  says:  “The  fallacy  about  England  and  English  law 
having  some  kind  of  official  predominance  in  the  British  Empire 
Appears  to  be  hard  to  eradicate,”  and  in  an  editorial  note  to  In  re 
Askewy  [1930]  2  Ch.  259,  at  p.  269,  referring  to  Maugham  J.'s  use 
of  the  expression  “law  of  England”,  says:  “A  compendious  name 
for  the  result  of  allegiance  to  His  Britannic  Majesty:  there  is  no 
Suggestion  in  the  present  case  of  any  presumption  that  a  British 
subject's  personal  law  is  that  of  England  rather  than  any  other 
part  of  the  Empire.  Such  a  suggestion  has  been  made  elsewhere, 
but,  it  is  submitted,  without  foundation.”  The  equally  fallacious 
theory  that  a  reference  to  the  national  law  of  a  British  subject  can 
be  converted  into  a  reference  to  English  law  by  describing  the  na¬ 
tionality  as  English  has  sometimes  made  its  appearance  in  the  <'wi- 
dence  given  by  Italian  experts  in  English  courts,  and  has  misled 
English  judges  (see  note  (r)  in  §  2,  supra^  and  note  (n),  infra); 
it  has  also  given  rise  to  misunderstanding  on  the  part  of  Italian 
judges:  cf.  De  Nova,  op.  cit  (notes  (c)  and  (j),  supra)  137. 
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the  de  cujus.  From  the  Italian  point  of  view,  it  is  almost 
incredible  that  an  Italian  court,  if  it  were  well  informed  with 
regard  to  the  composite  character  of  the  British  Empire  and 
the  diversity  of  both  domestic  and  conflict  rules  of  law  pre¬ 
vailing  therein,  would  reach  the  conclusion  that  the  reference 
by  an  Italian  conflict  rule  to  the  national  law  of  the  de  cujus 
means  a  reference  to  the  law  of  his  domicile  of  origin  (m). 
Strange  to  say,  English  courts  have  on  several  occasions,  in 
situations  identical  with  or  similar  to  that  which  is  now  under 
discussion,  applied  the  law  of  the  domicile  of  origin,  sometimes 
without  any  evidence  as  to  how  a  court  of  the  domicile  would 
construe  its  reference  to  the  national  law  of  the  de  cujus,  some¬ 
times  on  evidence  which  was  vitiated  by  errors  apparent  on  the 
face  of  the  witnesses'  statements.  An  example  of  evidence 
of  this  kind  is  afforded  by  In  re  Ross  (n).  Two  of  the  three 
witnesses  said  that  ''the  Italian  courts  would  determine  the 
case  on  the  footing  that  the  English  law  applicable  is  that 
part  of  the  law  which  would  be  applicable  to  an  English 
national  domiciled  in  England/’  Apparently  it  did  not  occur 
to  Luxmoore  J.  to  inform  the  witnesses  that  there  was  no 
such  person  as  an  "English  national",  and  that  if  "British 
national"  were  substituted  for  "English  national",  in  accord¬ 
ance  with  the  reference  by  the  Italian  conflict  rule  to  the 
"national  law"  of  the  de  cujus,  there  would  be  no  foundation 
left  for  a  reference  specifically  to  the  law  of  England  (whether 
domestic  rules  or  conflict  rules)  as  distinguished  from  the  law 
of  any  other  part  of  the  British  Empire.  Nor  did  it  occur 
to  Luxmoore  J.,  apparently,  to  inform  the  witness  that  there 
was  no  rule  even  of  English,  law  (whether  domestic  rule  or 
conflict  rule)  that  the  domicile  of  origin,  which  had  been 

(m)  The  fact  that  in  the  past  an  Italian  court  may  have^  so 
construed  the  reference,  or  even,  in  the  case  of  a  British^  subject 
having  both  his  domicile  of  origin  and  his  domicile  of  choice  in  Italy, 
may  have  construed  the  reference  as  a  reference  to  English  law 
because  the  family  of  the  de  cujus  was  of  English  origin  (De  Nova, 
op.  cit.,  135-136),  does  not  render  it  probable  that  an  Italian  court 
would  so  construe  the  reference  today.  An  Italian  court  today 
would  probably  be  aware  that  any  reference  to  the  domicile  of 
origin  of  the  de  cujus  would  be  inconsistent  with  the  English  conflict 
rule  that  the  law  of  his  domici'*e  at  the  time  of  his  death  governs 
the  succession  to  his  movables.  As  Dicey  once  remarked  (19  L.Q. 
Rev.  244),  whatever  the  words  ^flaw  of  his  domicile”  mean,  they  do 
not  mean  the  law  of  his  domicile  of  origin  as  such. 

(n)  [1930]  1  Ch.  377,  at  pp.  403-404.  As  to  a  similar  patent  error 
of  a  witness  with  regard  to  German  law,  see  In  re  Askew,  [1930]  2 
Ch.  259,  at  p.  276:  note  (r)  in  §  2,  supra. 
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superseded  by  the  domicile  of  choice,  would  have  any  bearing 
on  the  distribution  of  the  movables  of  the  de  cajus.  If  the 
witness  had  been  informed  of  these  matters  and  cross-examined 
on  them,  they  might  well  have  come  to  a  different  conclusion. 
Again,  if,  in  a  future  similar  case,  a  witness  with  regard  to 
Italian  law  is  fully  informed  about  the  British  Empire  and 
its  systems  of  law,  and  about  British  nationality,  he  might 
well  say  that  an  Italian  court  would  apply  the  domestic  law 
of  Italy.  In  other  cases  English  courts  have  applied  the  law 
of  the  domicile  of  origin  of  the  de  cajus  without  any  evidence 
at  all  that  a  court  of  the  domicile  would  construe  a  reference 
to  the  national  law  of  the  de  cajus  as  a  reference  to  the  law 
of  the  domicile  of  origin.  For  example,  in  In  re  Johnson  (o), 
a  case  in  which  the  de  cajus  was  domiciled  at  the  time  of  her 
death  in  Baden,  and  the  only  evidence  before  Farwell  J.  was 
a  finding  of  fact  contained  in  a  master's  certificate  (which  was 
binding  on  all  parties  because  there  had  been  no  summons  to 
vary)  that  ''according  to  the  law  of  Baden,  the  legal  suc¬ 
cession  to  the  property  of  the  deceased  of  which  she  has  not 
disposed  by  will  is  governed  solely  by  the  law  of  the  country  of 
which  the  testatrix  was  a  subject  at  the  time  of  her  death". 
Without  a  shred  of  evidence  on  the  question  of  the  meaning 
which  a  court  of  Baden  would  attribute  to  this  reference  to 
the  national  law  of  a  British  subject,  Farwell  J.  applied  the 
law  of  the  domicile  of  origin  of  the  de  cajus,  that  is,  the 
law  of  Malta.  In  the  recent  case  of  In  re  O* Keefe  (p)  there 
was  little,  if  anything,  more  in  the  evidence.  The  de  cajus  was 
domiciled  at  the  time  of  her  death  in  Italy,  where  she  had 
resided  continuously  for  47  years.  Admittedly  the  Italian 
conflict  rule  said  that  the  succession  was  governed  by  her  na¬ 
tional  law.  Crossman  J.  said:  "Italian  lawyers  cannot  say 
what  is  the  meaning  of  the  law  of  the  nationality  where  there 
is  more  than  one  system  of  law  of  the  nationality;  but  I  have 
evidence,  which  I  think  is  not  disputed,  from  experts  in  Italian 
law  that  the  Italian  law  would  hold  that  the  succession  is 
regulated  by  the  law  of  the  country  to  which  the  intestate 
belonged,  and  belonged  I  think  at  the  time  of  her  death."  On 
this  lack  or  ambiguity  of  evidence  the  learned  judge  held  that 
the  succession  was  governed  by  the  law  of  Eire,  a  political  unit 


(o)  [1903]  1  Ch.  821.  For  references  to  critical  comments  on 
this  case,  see  note  (u),  infra, 

(p)  [1940]  Ch.  124. 
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which  had  come  into  existence  during  the  long  residence  of 
the  intestate  in  Italy  and  of  which  she  was  not  a  citizen  by 
the  law  of  Eire  itself,  and  a  country  which  the  intestate  had 
never  visited  except  on  a  ‘'short  tour''  with  her  father  59 
years  before  her  death*  By  what  process  of  reasoning  Cross¬ 
man  J*  selected  the  law  of  Eire  as  being  the  law  of  the  country 
to  which  the  de  cajas  “belonged"  at  the  time  of  her  death,  is 
not  clear  (q),  but  it  is  clear  that  the  process  of  reasoning  was 
that  of  the  judge  and  not  that  of  the  witnesses  (r).  In  re 
Johnson  was  not  cited  in  the  judgment,  although  the  two  cases 
are  strikingly  similar,  and  whatever  has  been  said  by  many 
persons  in  criticism  of  In  re  Johnson  is  equally  applicable  to 
In  re  O* Keefe, 

The  contrast  between  what  Crossman  J*  did  and  what  he 
purported  to  do  is  interesting.  He  purported  to  follow  In  re 
Ross  (s)  and  In  re  Askew  (t),  but  in  each  of  these  cases  the 
English  court  did  attempt,  in  accordance  with  the  doctrine 
of  the  total  renvoi,  to  give  eifect  to  the  evidence  of  experts 
on  the  question  what  law  would  be  applied  by  a  court  of  the 
domicile  (although  that  evidence  was  vitiated  by  patent  error) , 
whereas  in  In  re  O'Keefe  there  was  no  evidence  that  an  Italian 
court  would  apply  the  law  of  Eire  in  the  particular  circum¬ 
stances  of  the  case.  One  might  even  suspect  that  Crossman  J., 
purporting  to  follow  the  two  earlier  cases  on  a  point  of  law, 
allowed  himself  to  be  influenced  by  the  evidence  of  a  matter 
of  fact  (Italian  law)  given  in  the  Ross  case,  and  thereby  sup¬ 
plemented  the  evidence  given  in  the  O'Keefe  case.  In  sub¬ 
stance,  however,  what  he  did,  without  expressly  saying  that 
he  was  doing  so,  was  to  use  at  least  one,  and  perhaps  both, 
of  the  two  lines  of  reasoning  of  Farwell  J.  in  In  re  Johnson  ( a) . 

iq)  Cf,  comment  by  J,  H,  C.  MLorris]  in  (1940),  56  L.Q.  Rev.  144. 

(r)  The  result  was  unreal  to  the  point  of  absurdity,  because  the 
law  of  the  domicile  of  origin  was  not  the  law  indicated  as  such  by 
an  English  conflict  rule  or  the  law  which  the  de  cujus  might  have  had 
in  contemplation  or  the  law  which  there  was  any  reason  to  suppose 
an  Italian  court  would  have  selected. 

(s)  [1930]  1  Ch.  377,  note  (n),  supra. 

(t)  [1930]  2  Ch.  259,  note  (r)  in  §  2,  supra. 

(w)  [1903]  1  Ch.  821.  See  critical  comments:  Dicey  (1903),  19 
L.Q.  Rev.  244;  Pollock,  at  first  differing  from  Dicey  and  approving  the 
decision  (1903),  19  L.Q.  Rev.  246,  but  subsequently  converted  to  the 
view  that  both  the  grounds  of  decision  are  untenable  (1920)  36  L.Q. 
Rev.  92;  cf.  (1915),  31  L.Q.  Rev.  106-107,  (1937),  53  L.Q.  Rev.  200; 
Bate,  Notes  on  the  Doctrine  of  Renvoi  in  Private  International  Law 
(1904)  19  115  ff.;  Abbott,  Is  the  Renvoi  a  Part  of  the  Common 
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In  that  case  Farwell  J.  held  that  a  domicile  of  choice  in  Baden 
was  not  effectually  acquired  because  the  law  of  Baden  did  not  re¬ 
cognize  the  domicile  of  the  de  cujus  in  Baden  for  the  purpose  of 
succession  to  movables,  and  therefore  the  English  court  must 
fall  back  on  the  law  of  the  domicile  of  origin.  Notwith¬ 
standing  the  condemnation  of  this  line  of  reasoning  in  In  re 
Annesley  (v)  /\t  was  used  by  Crossman  J.  (w).  Alternatively, 
Crossman  J.  followed  in  effect  Farwell  J.'s  second  line  of  reas¬ 
oning,  namely,  that  a  reference  by  Italian  law  to  the  national 
law  of  a  British  subject  domiciled  in  Italy  means  the  law 
of  that  part  oi  the  British  Empire  in  which  the  de  cujus  had 
her  domic;ile  of  origin.  As  pointed  out  earlier,  this  conclusion 
was  erroneously  reached  in  the  O'Keefe  case  and  in  the  Johnson 
case  without  any  evidence  that  an  Italian  court  would  have 
construed  the  Italian  conflict  rule  in  this  sense,  whereas  in  the 
Ross  case  and  the  Askew  case,  both  cited  by  Crossman  J.,  there 
was  some,  though  insufEcient,  evidence  of  this  kind  (a).  The 
learned '  judge's  citations  of  Cheshire  and  Dicey  were,  to  say 
the  least,  extremely  casual.  He  appropriately  cited,  as  support- 
ting  his  view  of  the  construction  of  the  Italian  conflict  rule, 
a  passage  from  the  former  (b),  but  ought  to  have  pointed 
out  that  the  same  learned  author  does  not  think  that  the 


Law?  (1908),  24  L.Q.  Rev.  144-145:  Brown,  In  re  Johnson  (1909), 
25  L.Q.  Rev.  145;  Bentwich,  Law  of  Domicile  in  its  Relation  to  Suc¬ 
cession  (1911)  169-172;  Lorenzen,  The  Renvoi  Theory  and  the  Appli¬ 
cation  of  Foreign  Law  (1910),  10  Columbia  L.R.  335-338;  cf.  W- 
enzen,  The  Renvoi  Doctrine  in  the  Conflict  of  Laws — Meaning  of  ^The 
Law  of  a  Country”  (1918),  27  Yale  L.J.  509;  Schreiber,  The  Doctrine 
of  the  Renvoi  in  Anglo-American  Law  (1918),  31  Harv.  L.  Rev. 
554-557*  For  my  own  previous  comments  on  the  Johnson  case,  see 
chapter  7,  .§  6(4)  (b). 

(v)  [1926]  Ch.  692,  at  pp.  703-706,  on  the  basis  of  older  cases 
of  authority. 


(%v)  (1939),  162  L.T.  62,  at  p.  63:  ^‘Her  domicile  of  origin,  which 
was  Southern  Ireland,  is  something  which  remains  in  reserve  ready  to 
attach  again  whenever  no  other  domicile  arises.  It  is  true  that  at 
her  death  hpr  domicile  was  Italian  and  that  I  am  bound  to  accept 
because  that  is  the  hypothesis  on  which  the  question  arose,  but 
removing  the  Italian  domicile  the  only  other  domicile  which  she  could 
have  had  was  the  domicile  of  Southern  Ireland.”  The  italics  arc 
m.  Qu^ed  sentences  are  reported  in  almost  the  same  words, 
204,  at  p.  205,  109  L  J.  Ch.  86,  at  p.  88,  and  [1940] 
1  All  E.R.  216,  at  p.  218,  but  are  omitted  from  [1940]  Ch.  124, 

(a)  See  note  (r)  in  §  2,  and  note  (n),  supra* 

(h)  Cheshire,  Private  International  Law  (2nd  ed.  (1938))  161-162. 
On  grounds  already  stated,  it  is  submitted  that  there  is  no  justifi¬ 
cation  for  the  construction  stated  by  Cheshire  and  apparently  ap¬ 
proved  by  Crossman  J.;  cf.  notes  (ra)  ff.,  swpra. 
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English  court  should  concern  itself  with  the  foreign  conflict 
rule  (c).  In  the  case  of  Dicey,  the  reference  is  misleading,  be¬ 
cause  that  author,  although  he  approves  of  the  doctrine  of 
the  renvoi,  expresses  himself  somewhat  ambiguously  with  re¬ 
gard  to  what  he  calls  the  '‘decidedly  ambiguous  judgment’*  in 
In  re  Johnson,  criticizing  it  on  one  page,  and  on  the  following 
page  id)  making  the  suggestion  (which,  strange  to  say,  is  left 
without  change  or  comment  by  Dicey’s  editor,  Keith,  him¬ 
self  a  notable  expert  in  the  legal  systems  of  the  British  Empire) , 
that  a  reference  by  the  law  of  the  domicile  to  the  law  of  a 
British  subject  may  be  construed  as  a  reference  to  “English 
law,  being  the  true  national  law  of  every  British  subject”  (ej. 

If  the  leading  cases  discussed  above  are  looked  at  from  a 
purely  practical  point  of  view,  it  would  appear  that,  at  least 
as  regards  the  intrinsic  validity  of  a  will  of  movables  or  suc¬ 
cession  to  movables  on  intestacy,  the  results  reached  by  English 
courts  are  such  as  to  cast  serious  doubt  on  the  desirability  of 
the  courts  perseverance  in  their  attempt  to  follow  the  will-o’- 
the-wisp  of  the  total  renvoi,  that  is,  the  attempt  to  follow  a 
foreign  court  in  the  application  of  the  conflict  rules  of  the 
foreign  law,  including  the  foreign  court’s  theory  of  the  renvoi. 
The  results  have  been  haphazard  and  accidental  in  the  sense 
that  admittedly  in  any  future  case  relating  to  a  situation 
substantially  similar  to  that  arising  in  a  former  case,  new 
evidence  with  regard  to  foreign  conflict  rules  may  lead  to  a 
different  result.  The  consequent  unpredictability  of  result  in 
any  future  case  constitutes  in  itself  a  grave  defect  in  the  law. 
Furthermore  the  results  reached  have  sometimes  been  unreal 
to  the  point  of  absurdity  (as  when  the  law  of  the  domicile  of 
origin  has  been  applied  under  a  conflict  rule  which  says  that 
the  law  of  the  domicile  of  the  de  cajas  at  the  time  of  his  death 
is  to  be  applied),  and  at  other  times  have  merely  coincided 


(c)  Cheshire,  op,  cit.j  pp.  47  ff, 

(d)  Dicey,  Conflict  of  Laws  (5th  ed.  1932)  872-873. 

(e)  The  error  inherent  in  this  mode  of  statement  has  been  al¬ 
ready  pointed  out  in  connection  with  the  Ross  and  Askew  cases,  note 
(r)  in  §  and  note  (n),  supra.  Only  a  few  lines  further  on,  in 
a  note  to  Dicey’s  text  (p.  873,  note  i)  it  is  said,  ‘‘As  to  succession 
there  exists  no  national  law  applicable  to  every  British  subject,  save 
the  principles  of  the  conflict  of  laws  providing  for  the  application  to 
movables  of  the  lex  domieiHi  and  to  immovables  of  the  lex  situs.*' 
The  saving  clause  appeared  for  the  first  time  in  the  5th  edition 
(1932),  and,  it  is  submitted,  is  erroneous  in  so  far  as  it  suggests 
that  there  is  a  single  or  uniform  British  system  of  conflict  rules 
relating  to  succession:  cf.  notes  (g),  (h)  and  (i),  supra. 
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with  the  results  that  would  have  been  reached  by  the  direct 
application  of  the  domestic  rules  of  the  lex  domicilii  (as  is  likely 
to  happen  in  a  future  case  in  which  the  lex  domicilii  is  the  law 
of  Italy).  In  no  case  does  it  appear  that  a  result  of  obvious 
intrinsic  merit  has  been  reached  solely  by  the  use  of  the  renvoi, 
at  least  in  the  fi2ld  of  succession  to  movables,  nor  docs  it  ap¬ 
pear  that  such  result  is  more  likely  to  be  reached  in  the 
future  by  the  use  of  the  renvoi.  With  respect  it  is  submitted 
that  English  judges  have  lost  their  way  in  a  labyrinth  into 
which  they  have  gratuitously  entered,  and  that  in  future,  while 
the  matter  is  still  open,  in  the  absence  of  any  unequivocal  de¬ 
cision  of  an  appellate  court  (f)  they  should,  as  far  as  possible, 
save  themselves  the  trouble  of  making  imaginary  journeys  to 
foreign  countries  for  the  purpose  of  adjudicating  as  if  they  were 
foreign  courts,  and  consequently  effect  a  notable  simplification 
and  improvement  of  the  rules  of  the  conflict  of  laws. 


§  5.  General  Observations  and  Exceptions. 

Emphasis  has  been  placed  in  the  present  article  on  the 
failure  of  English  courts  to  find,  by  the  use  of  the  renvoi, 
solutions  which  are  of  practical  utility  or  intrinsic  merit.  It  is 
not  intended  to  repeat  here  what  I  have  said  on  other  occasions 
(g)  with  regard  to  the  theoretical  or  logical  aspects  of  the 
problem  of  the  renvoi,  but  some  general  observations  may  be 
an  appropriate  sequel  to  the  account  already  given  of  some  of 
the  practical  difficulties  encountered  by  English  courts. 

The  misunderstandings  which  have  been  a  striking  feature 
of  the  attempts  made  by  courts  in  the  twentieth  century  to 
apply  the  doctrine  of  the  renvoi,  naturally  suggest  the  celebra- 


(/)  See  chapter  8,  §  6,  note  (g).  As  there  noted,  the  reasoning 
of  the  judgment  in  Brerrier  v.  Freeman  (1867),  10  Moore  P.C.  306, 
is  so  obscure  that  the  case  has  been  cited  sometimes  for  the  renvoi 
and  sometimes  against  it.  The  result  of  the  judgment  of  the  Su¬ 
preme  Court  of  Canada  in  Ross  v.  Ross  (1894),  25  Can.  S.C.R.  307, 
may  be  justified  on  the  special  ground  that  it  related  to  the  formal¬ 
ities  of  a  will  of  movables:  see  note  (q),  infra.  Bartlett  v.  Bartlett, 
C 1925]  A.C.  377,  it  is  submitted,  has  no  bearing  on  the  doctrine  of  the 
renvoi:  see  note  (x),  supra.  As  to  some  other  cases  in  the  Privy 
Council,  see  chapters  10  and  16.  Lorenzen,  The  Qualification,  Classi¬ 
fication,  or  Characterization.  Problem  in  the  Conflict  of  Laws  (1941), 
60  Yale  L.J.  743,  at  p.  753,  says:  ‘‘Although  a  goodly  number  of  de¬ 
cisions  and  dicta  in  England  seem  to  accept  renvoi,  there  is  no 
clear-cut  decision  by  a  higher  court  which  really  establishes  the 
doctrine  in  English  law.” 

(g)  See,  especially,  chapters  7  and  8,  where  references  are  given 
to  many  articles  by  various  writers. 
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tion  of  the  centenary  of  the  case  of  Collier  v.  Rivaz  (h),  in 
which,  exactly  one  hundred  years  ago,  the  doctrine  had  its 
origin  in  English  conflict  of  laws.  The  decision  in  this  case 
involved  all  the  elements  of  confusion  which  have  bemuddled 
the  subject  in  subsequent  cases.  Firstly,  Sir  Herbert  Jenner's 
famous  formula,  namely,  that  the  English  court  should  decide 
the  case  as  if  it  were  sitting  in  Belgium  was  analogous  to  the 
clearly  erroneous  theory  stated  by  him  in  an  earlier  case  (i), 
namely,  that  the  court  of  the  domicile  has  exclusive  jurisdiction 
to  adjudicate  on  the  validity  of  a  will  of  movables.  Secondly, 
Jenner  J.  was  led  into  confusion  as  to  the  concept  and  effect 
of  domicile  in  English  law  by  the  fact  that  article  13  of  the 
French  Civil  Code,  then  in  force  in  Belgium,  provided  for  an 
authorized  domicile,  but  not  for  an  unauthorized  domicile  ac¬ 
quired  animo  et  facto  (j).  The  same  article  caused  confusion 
in  subsequent  English  cases  in  which  the  de  cujus  was  domiciled 
in  France,  but  was  repealed  in  France  in  1927  (k).  Thirdly, 
Jenner  J.  confused  the  issue  by  failing  to  distinguish  between 
formalities  of  making  of  a  will  and  intrinsic  validity  of  a  will 
or  succession  on  intestacy.  The  only  question  before  him  being 
the  validity  in  point  of  form  of  various  testamentary  instru¬ 
ments — a  will  and  six  codicils — ^he  admitted  them  all  to  pro¬ 
bate  in  England.  Those  which  were  made  in  local  Belgian 
form,  that  is,  in  accordance  with  the  domestic  rules  of  the  law 
of  the  country  in  which  the  testator  was  domiciled  at  the  time 
of  his  death,  were  admitted  without  argument.  Those  which 
were  made  in  English  local  form  were  admitted  to  probate  in 
England  as  being  made  in  accordance  with  the  conflict  rules  of 
the  lex  domicilii.  Obviously  the  learned  judge  did  not  decide 
that  a  reference  to  the  law  of  the  domicile  means  a  reference 
exclusively  to  the  conflict  rules  of  that  law,  but  decided  merely 
that,  facultatively  or  alternatively,  a  will  of  movables  is  formally 
valid  if  it  complies  with  either  the  domestic  rules  or  the  con¬ 
flict  rules  of  the  law  of  the  domicile.  Similarly,  in  In  re  Lacroix 
(1),  under  Lord  Kingsdown’s  Act,  which  alternatively  allows 

(h)  (1841),  2  Curt.  855:  see  chapter  7,  §  6(2)  (a).  The  article 
reproduced  in  the  present  chapter  was  published  in  1941. 

(t)  De  Bonneval  v.  De  Bonneval  (1838),  1  Curt.  857.  As  to 
this  confusion  between  lex  and  forum,  see  chapter  8,  §  5,  under  the 
heading  The  Foreign  Court  Theory, 

{j)  Cf,  chapter  7,  §  6(2)  (a). 

(fc)  See  obituary  notice  in  chapter  7,  §  5  and  §  6(4)  (d). 

(0  (1877),  2  P.D.  94,  Sir  Janies  Hannen. 


14— C.L. 
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a  will  of  '‘personal  estate"  (m)  to  be  made  in  the  form  re¬ 
quired  by  the  law  of  the  place  of  making,  it  was  held  that  a 
holograph  codicil  made  in  France,  in  accordance  with  the  do¬ 
mestic  rules  of  the  law  of  the  place  of  making,  and  a  will  and 
codicil  made  in  France  in  English  local  form,  in  accordance 
with  the  conflict  rules  of  the  law  of  the  place  of  making, 
were  all  entitled  to  be  admitted  to  probate  in  England.  Thus 
a  reference  by  an  English  statutory  conflict  rule  to  the  law  of 
France,  which  itself  was  only  one  of  three  alternative  statutory 
references,  in  addition  to  the  alternative  reference  under  the 
old  law  to  the  law  of  the  domicile,  was  itself  construed  as 
permitting  a  choice  between  either  one  of  two  meanings  of 
the  law  of  the  place  of  making.  This  extreme  indulgence 
shown  by  English  courts  in  the  case  of  formalities  of  making 
of  a  will  of  movables,  at  res  magis  valeat  qaam  pereat,  seems 
to  me,  notwithstanding  the  opinion  to  the  contrary  which  I 
formerly  expressed  (n)  to  be  justifiable  (o).  If  a  testamentary 
instrument  admittedly  expresses  the  latest  desire  of  the  testator, 
and  is  not  intrinsically  invalid,  it  would  seem  that  it  should 
be  held  to  be  formally  valid  if  it  complies  with  either  the 
conflict  rules  or  the  domestic  rules  of  the  proper  law  or  of 


(m)  The  incongruities  introduced  into  English  conflict  of  laws 
hy  reason  of  the  fact  that  the  British  Parliament  in  1861  inadvert¬ 
ently  used  the  words  “personal  estate”  when  it  meant  “movables” 
have  been  frequently  pointed  out:  cf.  chapters  23,  24  and  25;  see 
also  Johnson,  Conflict  of  Laws,  vol.  3  (1937)  21,  24.  For  the  pur¬ 
pose  of  the  present  chapter  the  point  to  be  emphasized  is  that  although 
the  legislature  made  a  mistake  in  including  within  the  scope  of  the 
statute  such  interests  in  land  as  are  classed  in  English  law  as  per¬ 
sonal  property  (which  ought  not  to  be  governed  by  a  different  conflict 
rule  from  that  which  governs  such  interests  in  land  as  are  classed 
in  English  law  as  real  property,  namely,  the  lex  rei  sitae)  ^  never¬ 
theless,  as  regards  movables^  the  legislature  was  right  in  sanction¬ 
ing  the  principle  that  so  far  as  formalities  are  concerned  various  al¬ 
ternatives  should  be  allowed  to  a  testator,  so  as  to  justify  the 
upholding  of  various  testamentary  instruments  made  by  the  same 
testator,  some  made  according  to  the  forms  required  by  one  law, 
others  made  according  to  the  forms  required  by  another  law, 

{n)  (1930),  46  L.Q.  Rev.  483,  [1932]  1  D.L.R.  20;  but  cf,  47 
L.Q.  Rev.  290,  [1932]  1  D.L.R.  46.  See  now  chapter  7,  §  6(2)  (a). 

(o)  It  is  approved  by  Griswold,  Renvoi  Revisited  (1938),  51  Harv. 
L.  Rev.  1165,  at  p.  1191.  Hans  Lewald,  Regies  generales  des  Conflits 
de  Lois  (Bale,  1941)  60,  concludes:  “Je  maintiens  done  les  con¬ 
clusions  auxquelles  je  suis  parvenu  dans  mon  cours  de  1929  [La 
Theorie  du  Renvoi,  Recueil  de  TAcademie  de  Droit  International,  vol. 
29  (1929)  583  ff,]  Le  renvoi  4rige  en  principe  me  parait  inad¬ 
missible,  ce  qui  n^exclut  nullement  qu^on  puisse  le  reconnaitre 
comme  expedient  utile  dans  des  situations  sp^ciales.”  At  pp.  60,  61, 
lie  expresses  his  approval  of  Collier  v,  Rivaz  and  In  re  Lacroix* 
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any  of  the  proper  laws  indicated  by  the  conflict  rules  of  the 
forum  (p).  This  construction  of  the  conflict  rules  of  the 
forum  would  support  the  result  in  Ross  v.  Ross  (q)  and  Frere 
V.  Frere  (r).  Incidentally,  a  similar  doctrine  might  justifiably 
be  applied  so  as  to  uphold  a  marriage  in  point  of  formalities, 
if  it  is  celebrated  in  accordance  with  either  the  domestic  rules 
or  the  conflict  rules  of  the  law  of  the  place  of  celebration  (sj. 

While  the  result  reached  in  Collier  v.  Rivaz  is  justifiable  in 
the  special  circumstances  of  the  case,  the  language  of  the  judg¬ 
ment  has  given  rise  to  far-reaching  misunderstanding  in  later 
cases.  Owing  to  the  fact  that  the  testamentary  instruments 
made  in  Belgian  local  form  were  not  opposed,  only  those  made 
in  English  local  form  were  discussed  in  the  reasons  for  judg¬ 
ment,  and  when  Jenner  J.  said  that  the  English  court  should 
decide  the  case  as  if  it  were  a  court  sitting  in  Belgium,  he 
appeared  to  be  stating  a  general  formula  applicable  to  any 
and  every  reference  by  an  English  conflict  rule  to  the  law  of  a 
foreign  country,  and  this  formula  became  the  basis  of  judg¬ 
ments  in  subsequent  cases  of  a  different  kind.  Whereas  he  was 
stating  merely  an  alternative  or  facultative  construction  of  an 
English  conflict  rule  in  order  to  uphold  a  will  in  point  of 
form,  judges  in  later  cases  applied  his  formula  as  a  general 
rule,  namely,  that  a  reference  to  a  foreign  law  means  whatever 
a  foreign  court  would  decide  in  a  similar  case. 

If  the  question  before  a  court  relates  to  the  intrinsic  validity 
of  a  will  or  to  succession  on  intestacy,  and  a  conflict  rule  of 
the  forum  refers  the  question  to  a  given  foreign  law,  the 
forum  must  choose  between  the  domestic  rules  and  the  conflict 
rules  of  that  law,  if  the  application  of  the  conflict  rules  would 
lead  to  a  different  result  from  the  result  reached  by  the  ap¬ 
plication  of  the  domestic  rules.  The  forum  must  decide  one 
way  or  the  other  whether  the  testator  had  or  had  not  disposing 
power  and  whether  therefore  there  is  or  is  not  a  partial  or 
total  intestacy,  and  in  case  of  intestacy,  who  are  the  successors. 
The  conflict  is  between  different  policies  expressed  in  two 


(p)  Cf.  chapter  23. 

(q)  (1894),  25  Can,  S.C.R.  307;  c/.  chapter  8,  §  6,  note  (n),  and 
chapter  7,  §  6(6). 

(r)  (1847)  5  Notes  of  Cases  593:  notwithstanding  Mendelssohn- 
Bartholdy,  Renvoi  in  Modem  English  Law  (1937)  67,  “It  is  an  un¬ 
equivocal  judgment  based  on  the  doctrine  of  renvoif  rank  and  un¬ 
diluted.” 

(s)  Of,  chapter  8,  §  6,  note  (x). 
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different  systems  of  law,  not  on  the  question  whether  a  tes¬ 
tator  with  sufficient  disposing  power  has  expressed  his  ad¬ 
mitted  testamentary  desires  in  a  particular  form,  but  on  the 
question  whether,  regardless  of  formalities,  there  are  limitations 
on  his  power,  by  any  form  of  will,  to  control  the  disposi¬ 
tion  of  his  '‘property’'  after  his  death,  and,  to  the  extent  that 
he  has  not  validly  disposed  of  all  his  property,  on  the  ques¬ 
tion  what  is  the  “will  of  the  law”  which  defines  the  successors. 
The  forum  must  necessarily  choose  between  the  two  systems 
of  law,  one  of  which  is  to  furnish  the  rules  for  answering  these 
questions,  applying  either  the  domestic  rules  or  following  the 
conflict  rules  of  the  proper  law,  each  to  the  exclusion  of  the 
other.  In  which  way  this  choice  should  be  made  has  of  course 
been  the  subject  of  acute  controversy,  though,  if  some  judges 
had  not  decided  otherwise,  it  would  seem  clear  that  an  English 
conflict  rule  saying  that  succession  to  movables  is  governed 
by  the  lex  domicilii  bears  its  natural  meaning  and  is  a  state¬ 
ment  of  the  policy  of  English  law  that  the  matter  is  to  be 
governed  by  the  domestic  rules  of  the  lex  domicilii.  My  im¬ 
mediate  point  is,  however,  that  in  this  kind  of  case  a  court 
cannot  possibly  do  what  Jenner  J.  did  with  regard  to  form¬ 
alities,  namely,  apply  both  the  domestic  rules  and  the  conflict 
rules  of  the  foreign  law  in  the  same  case,  upholding  some 
testamentary  instruments  under  the  domestic  rules,  and  others 
under  the  conflict  rules,  of  the  foreign  law.  In  Jenner  J.'s 
judgment  his  formula  was  merely  an  alternative  device  for 
supporting  a  testamentary  instrument  in  point  of  form,  and 
his  judgment  afforded  no  real  basis  for  the  exclusive  use  of 
his  formula. 

There  may  be  some  kinds  of  questions  which  the  forum 
must  decide  as  a  court  of  a  foreign  country  would  decide,  as, 
for  example,  a  question  of  title  to  land  situated  in  a  foreign 
country,  whether  the  question  arises  on  the  death  of  the  owner 
or  by  reason  of  a  transaction  inter  vivos.  There  may  also  be 
other  kinds  of  questions  which  it  is  desirable  that  the  forum 
should  decide  as  a  court  of  a  foreign  country  would  decide,  as, 
for  example,  a  question  of  status,  as  distinguished  from  the 
consequences  or  incidents  of  status  or  as  distinguished  from 
capacity  (t).  There  may  of  course  be  legitimate  difference  of 
opinion  as  to  where  the  line  should  be  drawn,  but  it  is  sub- 

(t)  See  chapter  8,  §  6,  notes  (a),  (b)  and  (c),  and  cross-refer¬ 
ences  there  given. 
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mitted  that,  as  regards  the  intrinsic  validity  of  wills  of  movables 
and  succession  to  movables  on  intestacy,  there  is  no  reason 
why  an  English  court  should  make  the  attempt  to  follow 
what  any  foreign  court  would  do  with  regard  to  movables 
situated  in  a  foreign  country  (u)  >  and  it  is  submitted  that  from 
a  practical  point  of  view  the  futility  of  such  an  attempt  has 
been  demonstrated  by  what  English  courts  have  done,  as  dis¬ 
cussed  in  the  present  chapter. 

In  the  case  of  a  commercial  contract  it  would  seem  obvious 
that  the  proper  law  selected  in  accordance  with  the  conflict 
rules  of  the  forum  means  the  domestic  rules  of  the  proper  law. 
The  matter  would  indeed  hardly  be  worth  mentioning  were 
it  not  for  the  dictum  to  the  contrary  contained  in  the  judgment 
of  the  Privy  Council  in  Vita  Food  Products  v.  Unus  Shipping 
Co.  (v) — a  dictum  occurring  in  relation  to  the  proper  law 
arbitrarily  selected  by  the  parties,  a  case  in  which  it  is  almost 
inconceivable  that  when  parties  say  that  the  contract  is  to  be 
governed,  for  example,  by  English  law,  they  mean  some  law 
to  be  selected  by  a  court  in  accordance  with  the  doctrine  of  the 
renvoi  (w). 


(u)  Cf,  chapter  8,  §  5,  as  to  problems  arising  chiefly  in  the  field 
of  succession  to  movables. 

(v)  [1939]  A.C.  277,  [1939]  2  D.L.R.  1,  [1939]  1  W.W.R.  433. 

(w)  See  chapter  16,  §  2,  and  chapter  17. 


Chapter  X. 


THE  RENVOI  AND  THE  PRIVY  COUNCIL* 

The  judgment  of  the  Judicial  Committee  of  the  Privy 
Council  in  Jaber  Elias  Kotia  v.  Katr  BHnt  Jiryes  Nahas  (a) 
suggests  some  observations  on  the  Privy  Council  itself  and  on 
the  principles  of  the  conflict  of  laws  as  expounded  by  it. 

Ibrahim  Elias  Kotia  died  intestate  and  childless  on  De¬ 
cember  7,  1937,  a  national  of,  and  domiciled  and  resident  in, 
the  Lebanese  State.  The  question  was  who  was  entitled  to 
succeed  to  certain  "mulk  land”  (that  is,  land  held  in  full 
ownership)  situated  in  Palestine  and  belonging  to  the  in¬ 
testate  at  the  time  of  his  death.  The  Palestine  Succession  Ord¬ 
inance,  1923,  s.  4,  provides,  inter  alia,  that  a  civil  court 
shall  distribute  successions  according  to  the  following  rules: 

(iii)  Where  the  deceased  was  either  a  foreigner  or,  not  being  a 
foreigner,  was  neither  a  Palestinian  citizen  nor  a  member  of  one  of 
the  religious  communities,  the  following  rules  shall  apply:  (a)  mulk 
land  and  movables  of  the  deceased  shall  be  distributed  in  accordance 
with  the  national  law  of  the  deceased;  (c)  where  the  national  law 
imports  the  law  of  the  domicile  or  the  religious  law  or  the  law  of  the 
situation  of  an  immovable,  the  law  so  imported  shall  be  applied; 
provided  that,  if  the  national  law  imports  the  law  of  the  domicile  and 
the  latter  provides  no  rules  applicable  to  the  person  concerned,  the 
law  to  be  applied  shall  be  his  national  law. 

In  the  District  Court  of  Jaffa  it  was  proved  that  in  the  case 
of  land  situated  outside  of  the  Lebanon,  the  Lebanese  courts 
would  apply  the  law  of  the  country  in  which  the  land  is  sit¬ 
uated,  that  is,  in  the  present  case,  the  law  of  Palestine,  and 
the  evidence  on  this  point  was  accepted  as  sufficient  by  the 
Supreme  Court  of  Palestine  and  by  the  Privy  Council.  It  was 
therefore  held  by  the  Supreme  Court  (reversing  the  judgment 
of  the.  District  Court)  and  by  the  Wvy  Council  that  the 
land  was  to  be  distributed  in  accordance  with  the  law  of 
Palestine,  the  deceased  being  a  person  who  came  within  the 
terms  of  clause  iii  of  s.  4  of  the  ordinance. 


This  chapter  reproduces  a  comment  published  (1941),  19  Can¬ 
adian  Bar  Review  682-688,  and  includes  some  supplementary  obser¬ 
vations. 

(a)  [1941]  A.C.  403. 
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The  decision  is  obviously  right  in  the  result.  The  Palestine 
Succession  Ordinance  clearly  provides  that  the  reference  by  the 
conflict  rule  of  Palestine  to  the  national  law  of  the  deceased 
(Lebanese  law)  is  to  be  construed  as  a  reference  to  the  lex  ret 
sitae  (the  law  of  Palestine)  if  ‘'the  national  law  imports  .... 
the  law  of  the  situation  of  an  immovable,''  and  it  was  proved 
that  the  national  law  does  so  import.  In  other  words,  in 
Palestine  there  is  in  force  by  statute  a  particular  theory  of  the 
renvoi  which  is  of  course  binding  on  any  court  of  Palestine 
and  on  the  Privy  Council  when  it  hears  an  appeal  from  a  court 
of  Palestine,  and  the  question  how  an  English  court  would 
construe  a  reference  to  the  national  law  of  a  deceased  person, 
or  to  the  law  of  his  domicile,  is  immaterial,  because  English 
conflict  rules  are  irrelevant  to  the  extent  that  the  law  of  Pales¬ 
tine  has  its  own  statutory  rules.  The  particular  theory  of  the 
renvoi  expressed  in  the  Palestine  Succession  Ordinance  may  be 
described  as  the  theory  of  partial  renvoi,  that  is,  the  theory 
which  by  statute  prevails  in  Germany  (b)  and  which,  without 
the  help  of  any  statute,  prevails  in  France  (c).  According  to 
this  theory,  if  a  conflict  rule  of  X  refers  to  the  law  of  Y, 
and  the  corresponding  conflict  rule  of  Y  refers  to  the  law  of 
X,  a  court  of  X  will  accept  the  renvoi  or  reference  back  and  will 
apply  the  domestic  rules  of  the  law  of  X.  If  we  substitute 
Palestine  for  X,  the  Palestine  Succession  Ordinance  seems  to 
provide  in  clear  terms  for  the  application  of  the  domestic  rules 
of  the  law  of  Palestine  (the  lex  rei  sitae)  by  virtue  of  the 
reference  back  from  the  law  of  the  Lebanon  (the  national 
law).  Only  in  the  case  of  a  reference  by  the  national  law  to 
the  law  of  Palestine  as  the  law  of  the  domicile  does  the  ordin¬ 
ance  provide  for  a  possible  further  reference  back  to  the  na¬ 
tional  law,  and  this  special  provision  with  regard  to  the  law 
of  the  domicile  makes  it  doubly  clear  that  the  reference  by  the 
national  law  to  the  law  of  Palestine  as  the  law  of  the  situation 
is  to  be  construed  as  a  reference  to  the  domestic  rules  of  the 
law  of  Palestine. 

On  the  other  hand,  several  decisions  of  single  judges  in 
England  have  expounded  a  theory  of  total  renvoi,  according  to 
which  an  English  court  applies  whatever  domestic  rules  have 
been  or  would  be  applied  by  a  court  of  the  country  to  the  law 
of  which  reference  is  made  by  the  conflict  rule  of  the  forum. 


(b)  In  re  Askeiv,  [1930]  2  Ch.  259;  see  chapter  9,  §  1,  note  (i). 

(c)  In  re  Annesley,  [1926]  Ch.  692;  see  chapter  9,  §  1,  note  (h). 
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The  result  of  this  theory  of  total  renvoi  is  that  an  English 
court  gives  ejffect  to  whatever  theory  of  the  renvoi  prevails  in 
the  law  of  the  particular  foreign  country  in  question.  Thus, 
if  an  English  conflict  rule  refers  to  the  law  of  the  foreign 
domicile  of  the  de  cajus,  the  court  applies  the  domestic  law 
of  the  domicile  in  the  case  of  a  de  cujus  domiciled  in  a  country 
in  which  a  theory  of  partial  renvoi  prevails,  as,  for  example, 
France  (d)  or  Germany  (e),  but  applies  the  domestic  law  of 
England  or  of  some  other  country  in  supposed  compliance  with 
the  conflict  rule  of  the  domicile  in  the  case  of  a  de  cujus  domi¬ 
ciled  in  a  country  by  the  law  of  wheih  the  doctrine  of  the 
renvoi  is  rejected,  as,  for  example,  in  Italy  (f). 

It  would  be  out  of  place  in  the  present  comment  for  me 
to  point  out  again  (g)  the  theoretical  and  practical  objections 
which  seem  to  be  applicable  to  the  English  theory  of  the  total 
renvoi  or  the  elements  of  confusion  which  occur  in  the  scries  of 
judgments  of  single  judges  in  which  that  theory  has  been  ex¬ 
pounded;  but,  whatever  may  be  said  in  defence  or  in  criticism 
of  the  English  theory  of  total  renvoi,  it  is  plain  that  that 
theory  is  fundamentally  different  from  the  theory  of  partial 
renvoi  which  prevails  in  France,  Germany  and  Palestine. 

The  distinction  just  stated  seems  to  have  escaped  the  atten¬ 
tion  of  Clauson  L.J*,  in  delivering  the  judgment  of  the  Privy 
Council  in  the  Kotia  case,  because,  in  aid  of  his  construction 
of  a  conflict  rule  stated  in  plain  terms  in  the  Palestine  Succession 
Ordinance,  he  states  his  view  of  the  way  in  which  an  English 
court  would  construe  a  reference  by  an  English  conflict  rule 
to  the  law  of  a  foreign  country.  There  would  seem  to  be  two 
objections  to  the  mode  of  reasoning  of  the  learned  lord  justice. 
Firstly,  it  is  not  helpful,  in  construing  a  special  statutory  con¬ 
flict  rule  of  Palestine  which  provides  for  the  acceptance  of  a 
reference  back,  to  attempt  to  support  a  particular  construction 
of  that  rule  by  an  obiter  dictum  as  to  what  an  English  court 
would  do  in  the  case  of  a  reference  to  the  law  of  a  foreign 
country  under  an  English  conflict  rule.  Secondly,  the  obiter 
dictum  as  to  what  an  English  court  would  do  is  erroneous,  be¬ 
cause  it  appears  on  the  face  of  the  English  decisions  that  an 


(d)  In  re  Annesley,  mpra. 

(e)  In  re  Askew,  supra. 

(/)  In  re  Ross,  [1930]  1  Ch.  377;  In  re  O^Keefe,  [1940]  Ch.  124; 
see  chapter  9,  §  1,  note  (g). 

(g)  Cf.  chapters  8  and  9, 
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English  court  sometimes  accepts  the  reference  back  and  some¬ 
times  does  not,  after  considering  what  particular  theory  of  the 
renvoi  prevails  in  the  foreign  law  (h). 

Furthermore  it  would  appear  that  Clauson  L.J.  has  allowed 
himself  to  slip  into  the  error  of  imagining  that  the  Privy 
Council  is  an  English  court,  whereas  in  the  case  under  dis¬ 
cussion  it  was  merely  a  Palestine  court  sitting  in  England.  It 
tends  to  impair  one's  confidence  in  the  Privy  Council  as  an  ap¬ 
pellate  tribunal  if  that  tribunal  seems  to  forget  that  its  duty 
is  to  decide  a  case  as  if  it  were  sitting  in  the  country  from  which 
the  appeal  comes,  or  if  its  reasons  for  judgment  seem  to  suggest 
that  it  is  sitting  as  an  English  court,  and  deciding  a  case  from 
an  English  point  of  view.  Particularly,  in  the  conflict  of  laws 
it  is  important  that  a  case  be  decided  from  the  point  of  view  of 
the  forum,  and  it  leads  to  confusion  if  the  Privy  Council  on 
an  appeal  from  a  court  in  Palestine,  that  is,  from  a  forum  in 
which  English  law  is  a  foreign  law,  seems  to  transfer  the  forum 
to  England,  with  the  necessary  consequence  that  English  law 
becomes  the  lex  fori  and  the  law  of  Palestine  becomes  a  for¬ 
eign  law  (i).  For  the  purpose  of  further  discussion  of  this 
point  the  following  passage  from  the  judgment  of  the  Privy 
Council  delivered  by  Clauson  L.J.  deserves  quotation: 

In  the  English  courts,  phrases  which  refer  to  the  national  law 
of  a  propositus  are  prirm  facie  to  be  construed,  not  as  referring  to 
the  law  which  the  courts  of  that  country  would  apply  in  the  case  of 
its  own  national  domiciled  in  its  own  country  in  regard  (where  the 
situation  of  the  property  is  relevant)  to  property  in  its  own  country, 
but  to  the  law  which  the  courts  of  that  country  would  apply  to  the 
particular  case  of  the  propositus,  having  regard  to  what,  in  their 
view,  is  his  domicile  (if  they  consider  that  to  be  relevant),  and 
having  regard  to  the  situation  of  the  property  in  question  (if  they 
consider  that  to  be  relevant) . 

It  is  difiicult  to  assign  any  intelligible  meaning  to  the  fore¬ 
going  passage  unless  we  suppose  that  Clauson  L.J.  imagines  the 
Privy  Council  to  be  an  English  court  engaged  in  the  task  of 
construing  a  conflict  rule  of  a  foreign  law.  So  far  as  I  know 
there  is  no  English  conflict  rule  referring  to  the  national  law 
of  a  person,  and  the  cases  cited  by  Clauson  L.J.  do  not 

(A)  Contrast  In  re  Ross  with  In  re  Annesley  and  In  re  Askew,  all 
cited  above. 

(i)  A  similar  confusion  of  fora  seems  to  vitiate  some  of  the 
reasoning  of  Lord  Wright,  on  an  appeal  from  Nova  Scotia,  in  Vita 
Food  Products  v.  Vnus  Shipping  Co.,  C1939]  A.C.  277,  [1939]  2 
D.L.R.  1,  [1939]  1  W.W.R.  433;  see  chapter  16,  and  the  supplement¬ 
ary  remarks  in  the  present  chapter;  cf.  Cook,  Logical  and  Legal 
Bases  of  the  Conflict  of  Laws  (1942)  458,  459. 
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mention  any  such  English  conflict  rule.  It  has  of  course  some¬ 
times  happened  that  an  English  court  has  discussed  a  foreign 
conflict  rule  referring  to  the  national  law  of  a  person,  but  only 
as  a  foreign  rule  proved  as  a  matter  of  fact  in  an  English  court, 
differing  from  case  to  case  according  to  the  evidence  given  in 
the  English  court.  It  is  hard  to  imagine  how  an  English 
court  can  have  any  general  theory  as  to  the  meaning  of  a 
reference  to  the  national  law  in  a  foreign  conflict  rule,  in  the 
absence  of  evidence  in  a  particular  case,  or  what  bearing  the 
English  court's  theory  can  have  upon  the  construction  by  a 
Palestine  court  of  a  conflict  rule  of  the  law  of  Palestine. 

One  unfortunate  result  of  the  practice  of  the  Privy  Council 
of  delegating  to  one  member  the  statement  of  the  reasons  for 
judgment  is  that  the  single  judgment  delivered  is  sometimes  of 
a  pontifical  character,  and  the  reasons  given  for  the  judgment 
and  the  obiter  dicta  are  sometimes  so  general  as  to  be  misleading, 
even  though  the  effect  of  the  judgment  may  be  right  (j).  It 
is  of  course  incredible  that  there  are  not  sometimes  dissenting 
opinions  in  the  Privy  Council,  or  even  if  the  members  arc 
agreed  as  regards  the  disposition  of  the  appeal,  that  the  judg¬ 
ment  delivered  by  one  member  represents  exactly  the  reasons 
which  the  other  members  might  give  if  they  were  permitted 
to  express  their  reasons  for  publication.  In  particular,  it 
would  seem  to  be  clear  that  obiter  dicta  contained  in  the  single 
judgment  delivered  would  probably  not  have  been  expressed 
in  the  same  Form  in  the  judgments  of  all  the  members  if  they 
had  individually  given  their  reasons,  and  it  is  submitted  that 
such  obiter  dicta  should  be  treated  as  expressing  the  views 
merely  of  the  member  by  whom  the  "judgment  of  their  Lord- 
ships  was  delivered,"  and  not  as  expressing  the  considered 
opinion  of  all  the  members.  If  it  were  well  understood  and 
always  borne  in  mind  that  obiter  dicta  occurring  in  a  judgment 


(j)  One  example  that  occurs  to  me  is  the  judgment  in  MacKenzie 
V.  Royal  Bank  of  Canada^  [1934]  A.C.  468,  in  which  the  Privy 
Council,  in  the  generality  of  its  statement  as  to  the  effect  of  in¬ 
nocent  misrepresentation,  completely  ignores  the  distinction  drawn  in 
Kennedy  v.  Panama^  New  Zealamd,  etc.,  Royal  Mail  Co.  (1867),  L.R. 
2  Q.Bu  580,  between  misrepresentation  which  is  material  in  the  sense 
that  it  induces  consent  and  misrepresentation  which  is  material  in 
the  sense  that  it  is  fundamental  with  regard  to  the  subject  matter, 
notwithstanding  that  in  the  House  of  Lords  in  Bell  v.  Lever  Brothers, 
[1932]  A.C.  161,  the  Kennedy  case  had  been  cited  with  approval,  by 
two  members  of  the  majority  and  by  one  member  of  the  minority. 
The  judgment  of  the  Privy  Council  may  be  justified  in  the  resuH  on 
the  ground  that  the  misrepresentation  in  question  was  fundamental. 
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of  the  Privy  Council  express  merely  the  opinion  of  an  indi¬ 
vidual  member,  this  would  alleviate  pro  tanto  the  legitimate 
grievance  that  appeals  from  countries  outside  of  the  United 
Kingdom  are  less  satisfactorily  dealt  with  than  appeals  from 
within  the  United  Kingdom.  On  an  appeal  from  an  English 
court  to  the  House  of  Lords,  the  differences  of  opinion  of  the 
members  of  the  appellate  court  arc  not  concealed  as  they  are 
in  the  case  of  the  Privy  Council.  Consequently,  the  ohitev  dicta 
of  the  individual  members  of  the  House  of  Lords  are  less  likely 
f  to  be  harmful  than  are  those  of  the  Privy  Council.  A  compari¬ 
son  of  the  different  reasons  for  judgment  in  the  House  of 
Lords  affords  a  means  of  estimating  the  value  of  the  obiter  dicta 
of  an  individual  member.  The  obiter  dicta  in  the  House  of 
Lords  are  more  likely  to  be  carefully  expressed  and  to  be  sup¬ 
ported  by  adequate  discussion,  than  the  cryptic  utterances  of 
the  Privy  Council. 

The  subject  of  the  conflict  of  laws  is  still  in  the  formative 
stage.  The  problems  arising  are  especially  complicated  and 
cannot  be  satisfactorily  solved  without  adequate  discussion.  It 
is  therefore  especially  undesirable  that  the  Privy  Council  should 
in  this  field  of  law  make  categorical  pronouncements  on  matters 
of  general  principle  without  disclosing  in  the  reasons  for  judg¬ 
ment  that  the  various  possible  applications  of  the  alleged  general 
principle  have  been  considered  or  even  that  the  tribunal  is  aware 
of  the  difficulties  inherent  in  the  alleged  principle  (k). 

A  judgment  of  the  Privy  Council  may  be  disregarded  in  the 
Court  of  Appeal  in  England  (1),  and  even  in  a  divisional  court 
of  the  High  Court  of  Justice  in  England  a  judgment  of  the 
Privy  Council  "ought  of  course  to  be  treated  ....  as  entitled 
to  very  great  weight  indeed"  or  is  "to  be  treated  with  the 
utmost  respect,"  but  is  not  a  binding  authority,  and  need  not 
be  followed  (m),  A  fortiori  the  obiter  dicta  of  the  Privy 
Council  may  be  disregarded  in  an  English  appellate  court.  A 
country  from  which  appeals  still  lie  to  the  Privy  Council  is  in 
a  less  fortunate  position.  Unless  we  accept  as  accurate  the 
obiter  dictum  of  Middleton  J.A.,  delivering  the  judgment  in 

(k)  Both  the  case  which  is  the  subject  of  the  present  comment 
and  the  Vita  Food  case,  swpra,  are  examples  of  the  attempt  of  the 
Privy  Council  to  dispose  summarily  by  way  of  obiter  dicta  of  im¬ 
portant  general  principles  of  the  conflict  of  laws. 

(l)  Fanton  v.  Denville,  [1932]  2  K.B.  309,  at  p.  332,  Greer  L,J. 

(m)  Dulieu  v.  White  &  SonSj  [1901]  2  K.B,  669,  at  p,  677,  Ken¬ 
nedy  J.,  and  p.  683,  Phillimo;re  J.:  cf,  Hemhrook  v.  Stokes  Brothers, 
[1925]  1  K.B.  141,  at  pp.  154,  161,  C.A. 
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the  Court  of  Appeal  for  Ontario  in  Negro  v.  Pietro's  Bread  Co, 

(n)  that  “the  binding  effect  of  the  judgment  of  the  Privy 
Council  is  limited  to  the  courts  of  the  colony  from  which  the 
appeal  is  had,“  any  Canadian  court  is  bound  by  a  judgment 
of  the  Privy  Council  delivered  on  an  appeal  from  say  Palestine 
or  India  (o).  In  practice,  even  the  obiter  dicta  of  the  Privy 
Council  are,  in  Canada,  apt  to  be  regarded  as  being  almost 
sacrosanct,  and  it  has  therefore  seemed  worthwhile  to  give  some 
examples  tending  to  show  that  these  obiter  dicta,  so  far  from 
being  accepted  offhand  at  their  face  value,  should  be  rather 
carefully  examined  (p). 

Supplementary  Observations 

This  seems  to  be  an  appropriate  place  for  some  further  re¬ 
marks  on  the  confusion  that  results  if  the  Privy  Council,  when 
it  hears  an  appeal  from  a  country  other  than  England,  is 
thought  of  as  an  English  court  instead  of  a  court  of  the 
country  from  which  the  appeal  comes.  If  that  country  has  a 
composite  system  of  personal  law,  and  in  the  particular  circum¬ 
stances  that  system  refers  to  English  law,  English  law  is 
merely  a  special  rule  of  the  domestic  law  of  the  forum,  and 
is  not  referred  to  by  virtue  of  any  conflict  rule  of  the  law 
of  the  forum,  and  the  doctrine  of  the  renvoi  is  not  involved  (q) . 
Furthermore,  from  another  point  of  view,  it  is  immaterial 
whether  the  country  from  which  the  appeal  comes  has  a 
composite  system  of  personal  law  or  has  a  system  of  territorial 
law.  Even  if  there  is  a  reference  to  English  law  by  virtue  of 
a  conflict  rule  of  the  law  of  the  forum,  and  the  Privy  Council 
consequently  holds  that  English  law  is  applicable,  the  case  is 
not  an  example  of  the  renvoi.  Thus,  in  Secretary  of  State  for 
Foreign  Affairs  v.  Charlesworth,  Pitting  &  Co,  (r)  the  Privy 
Council  heard  an  appeal  from  Her  Britannic  Majesty's  Court 
for  Zanzibar,  and  in  Bartlett  v.  Bartlett  (s)  the  Privy  Council 

(n)  [1933]  O.R.  112,  at  pp.  117-19,  [19333  1  DX.R.  490,  at  pp. 
494-6. 

(o)  Cf.  Robins  v.  Natiorml  Trust  Co,)  [1927]  A.C.  516,  at  p.  519, 
[1927]  2  D.L.R.  97,  at  p.  100,  [1927]  1  W.W.R.  692,  at  p.  696. 

(p)  In  chapter  26  will  be  found  some  examples  of  cases  in  which 
the  Privy  Council,  in  deciding  questions  as  to  the  incidence  of  taxing 
statutes,  has  made  some  statements  which  are  misleading,  if  not 
wholly  erroneous,  as  to  the  conflict  of  laws. 

(g)  See  chapter  9,  §  3,  note  (x). 

(r)  [1901]  A.C.  373. 

(a)  [1926]  A.C.  377;  see  chapter  9,  §  3,  note  (x). 
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heard  an  appeal  from  His  Britannic  Majesty's  Supreme  Court 
for  Egypt.  In  each  case  the  Privy  Council  was  bound  to  apply 
the  law  of  the  forum,  that  is,  in  one  case  the  law  of  Zanzibar, 
in  the  other  the  law  of  Egypt.  That  law  would  of  course 
be  the  whole  law  of  the  forum,  including  its  conflict  rules, 
and  the  Privy  Council  had  to  decide  each  case  as  if  it  were 
sitting  in  the  country  from  which  the  appeal  came.  Whether 
it  applied  the  domestic  law  or  the  conflict  rules  of  that  country 
would  make  no  difference  for  the  purpose  of  the  present  dis¬ 
cussion.  In  other  words,  the  case  would  not  be  an  example 
of  the  renvoi  unless  the  Privy  Council,  on  being  referred  by  a 
conflict  rule  of  the  law  of  the  forum  to,  let  us  say,  English  law, 
then  considered  whether  by  English  conflict  rules  there  was 
a  reference  back  to  the  law  of  the  forum  or  forward  to  some 
other  law.  On  the  other  hand,  in  Bremer  v.  Freeman  (t)  the 
Privy  Council  heard  an  appeal  from  the  Prerogative  Court  of 
Canterbury.  The  Privy  Council  was  an  English  court  and  was 
referred  by  a  conflict  rule  of  the  law  of  the  forum,  English  law, 
to  the  law  of  France,  and  it  is  only  the  obscurity  of  the  judg¬ 
ment  which  prevents  the  case  from  being  an  unequivocal  au¬ 
thority  on  the  renvoi.  If,  as  is  possible  though  doubtful,  the 
Privy  Council  applied  French  conflict  rules,  not  domestic  French 
law,  the  case  would  be  an  example  of  the  renvoi 

If  the  Privy  Council  hears  an  appeal  from  a  British  domin¬ 
ion  or  colony,  although  it  happens  to  sit  in  England,  it  is  not, 
as  already  submitted,  an  English  court,  and  it  should  not 
decide  the  case  from  an  English  point  of  view  as  if  the  law 
of  the  forum  were  the  law  of  England,  It  is  not  suggested 
that  the  Privy  Council  usually  or  frequently  makes  the  mistake 
of  imagining  itself  to  be  an  English  court.  The  mistake  is 
made  more  often  by  nonjudicial  authors  when  they  cite  cases 
such  as  the  Charlesworth  case  and  the  Bartlett  case  as  examples 
of  the  renvoi.  Occasionally,  however,  even  the  Privy  Council 
itself  has  discussed  a  question  of  the  conflict  of  laws  from  the 
point  of  view  of  English  law  and  not  from  the  point  of  view 
of  the  law  of  the  forum  (u).  A  similar  situation  might  arise 
in  an  appeal  to  the  House  of  Lords  from  a  Scottish  court,  but 
in  that  event  it  is  improbable  that  the  House  of  Lords,  al¬ 
though  it  happens  to  sit  in  England,  would  imagine  itself  to 

(e)  (1857),  10  Moore  P.C.  306;  see  chapt^j  7,  §  6(2)  (b). 

('it)  See  note  (i),  supra. 
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be  an  English  court  expounding  English  law,  instead  of  a 
Scottish  court  expounding  the  law  of  the  forum,  that  is, 
Scottish  law. 
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INTERNATIONAL  AND  INTRANATIONAL 
CASES. 

§  1.  Country  (law  district)  and  national  unit,  p.  223. 

§  2.  Conflicts  of  laws  within  the  United  States,  p.  227. 

§  3.  Conflicts  of  laws  within  the  British  Empire,  p.  234. 

§  1.  Country  (Law  District)  and  National  Unit. 

It  is  of  course  necessary  in  the  conflict  of  laws  to  distinguish 
between  (1)  a  territorial  unit  in  the  sense  of  the  whole  of  the 
territory  which  is  subject  to  one  sovereign  and  (  2)  a  territorial 
unit  which  is  subject  under  one  sovereign  to  a  body  or  system 
of  law  peculiar  to  it.  In  Dicey's  nomenclature  the  former  is 
a  'state"  and  the  latter  is  a  "country"  or  "law  district"  (a). 
Story,  consistently  with  the  adjective  "international"  in  the 
title  Private  International  Law,  commonly  used  "nation"  in 
the  second  sense,  although  occasionally  he  said  "state"  or 
"country".  This  use  of  "nation"  has  ceased  to  be  common 
in  English,  and  in  the  Restatement  of  the  Conflict  of  Laws  "na¬ 
tion"  is  used  in  the  first  sense  and  "state"  in  the  second.  This 
use  of  "state"  is  of  course  natural  in  the  United  States  of 
America,  because  a  state  of  the  United  States  is  a  territorial 
unit  in  the  second  sense,  as  is  a  state  of  the  Commonwealth 
of  Australia.  Elsewhere,  however,  this  use  of  "state"  in  the 
conflict  of  laws  is  less  natural,  and  either  "country"  or  "law 
district"  seems  preferable. 

For  the  purposes  of  the  present  discussion  a  case  may  pro¬ 
visionally  be  called  an  "international"  case  if  it  involves  a 
conflict  between  the  laws  of  two  countries  or  law  districts 
which  arc  subject  to  different  sovereigns,  and  a  case  may  pro¬ 
visionally  be  called  an  "intranational"  case  if  it  involves  a 
conflict  between  the  laws  of  two  countries  or  law  districts 
which  arc  subject  to  one  sovereign.  As  will  appear  later, 
however,  some  of  the  cases  falling  technically  within  the  second 
class  of  cases  may  have  to  be  treated  as  if  they  were  "inter¬ 
national"  cases. 


(a)  See  chapter  1. 
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A  ‘'nation'*,  in  the  Restatement  sense  of  a  “politically  sov¬ 
ereign  unit,’*  or  a  “state”  in  Dicey*s  nomenclature,  may  be 
unitary  or  composite  (b).  That  is  to  say,  an  independent 
national  unit  may  consist  of,  or  be  coextensive  with,  a  single 
law  district,  or  it  may  comprise  two  or  more  law  districts. 
A  relatively  simple  example  of  a  composite  national  unit  is 
the  United  States  of  America,  including  within  the  national 
territory  a  large  number  of  law  districts.  The  British  Empire 
(c)  is  a  more  complicated  example  of  a  composite  national 
unit,  it  being  composite  to  the  second  degree  inasmuch  as 
some  of  its  component  parts  are  themselves  composite.  Some 
of  those  component  parts  may  be  mentioned  by  way  of  illus¬ 
tration  (d).  The  United  Kingdom  includes  two  law  districts, 
England  and  Northern  Ireland,  which  are  common  law 
countries,  and  Scotland,  which  has  a  distinctive  system  of  law. 
Canada  is  a  federal  union  consisting  of  the  province  of  Quebec 
and  eight  common  law  provinces,  and  includes  the  Yukon 
Territory  and  the  Northwest  Territories,  each  of  these  units 
being  (except  for  some  purposes  which  are  negligible  in  the 
present  discussion)  a  separate  law  district.  Australia  is  also 
a  federal  union  consisting  of  six  common  law  “states**,  and  in¬ 
cludes  certain  territories,  each  of  these  units  being  (except  for 
some  purposes  which  are  negligible  in  the  present  discussion) 
a  separate  law  district.  By  contrast  Newfoundland  and  New 
Zealand,  and  many  other  units  of  the  British  Empire  are 
separate  law  districts,  and  regarded  individually  are  “unitary** 
in  the  sense  in  which  the  word  is  used  in  this  chapter,  although 
they  are  parts  of  the  composite  Empire. 

The  topic  of  nationality  within  the  British  Empire  is  itself 
complicated  enough  to  require  some  explanation,  including, 
firstly,  a  statement  of  the  relevant  legislation  as  of  the  year 
1946,  and,  secondly,  a  statement  of  the  effect  of  the  Canadian 
Citizenship  Act,  enacted  in  1946  by  the  Parliament  of  Canada, 
subject  to  a  provision  that  it  is  to  come  into  force  on  a  date  to 


(b)  Cf.  chapter  9,  §  3. 

(<j)  I  use  this  expression  rather  than  British  Commonwealth  of 
Nations,  because  the  latter  expression  may  be  used  in  the  narrower 
sense  of  the  group  consisting  of  the  United  Kingdom  and  the  self- 
governing  Dominions. 

(d)  For  an  account  of  many  of  the  law  districts  of  the  British 
Empire,  with  particular  reference  to  those  included  within  the  Do¬ 
minion  of  Canada  and  thie  Commonwealth  of  Australia,  see  Read, 
Recognition  and  Enforcement  of  Foreign  Judgments  in  the  Common 
Law  Units  of  the  British  Commonwealth  (1938)  7  ff. 
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be  fixed  by  proclamation  of  the  Governor  in  Council.  By 
proclamation  of  July  1,  1946,  the  date  fixed  for  the  coming 
into  force  of  the  statute  is  the  first  day  of  January,  1 947. 

Apart  from  the  Canadian  Citizenship  Act  the  situation  is 
as  follows.  By  virtue  of  parallel  and  substantially  uniform 
legislation  enacted  in  the  United  Kingdom,  Canada,  Newfound¬ 
land,  Australia,  New  Zealand  and  South  Africa  (e)  and  in  or 
for  other  units  of  the  British  Empire,  British  nationality  is. 
Empire-wide,  and  a  person  who  is  a  natural-born  British  sub¬ 
ject,  or  an  alien  naturalized  in  one  unit,  has  the  status  of  a 
British  subject  in  other  units.  There  is,  for  example,  no  such 
thing  as  the  status  of  English  or  Canadian  subject,  citizen  or 
national  in  any  sense  that  is  material  for  the  purposes  of  the 
conflict  of  laws,  although  in  Canada  the  Immigration  Act  (f) 
defines  a  “Canadian  citizen"  for  the  purposes  of  that  statute, 
and  the  Canadian  Nationals  Act  (g)  defines  a  “Canadian  na¬ 
tional"  for  the  purposes  of  the  League  of  Nations  (h).  It 
follows  that  a  case  involving  a  conflict  between  the  laws  of 
any  two  law  districts  within  the  British  Empire  is,  at  least 
technically,  an  “intranational"  case,  but  may  have  some  of  the 
usual  characteristics  of  an  “international"  case  in  that  the  conflict 
might  be  one  between  two  substantially  different  systems  of 
law.  A  lawyer  in  Ontario,  if  he  has  access  to  an  adequate 
library,  might  ascertain  fairly  well  the  law  of  another  common 
law  province,  the  law  of  England  or  Ireland,  the  law  of 
New  South  Wales  or  New  Zealand,  or  even  for  that  matter  the 
law  of  New  York  or  Pennsylvania,  but  he  would  have  more 
difficulty  with  the  law  of  Scotland,  or  with  the  French  law 
of  Quebec  or  Mauritius  or  the  Roman-Dutch  law  of  a  South 
African  province,  and  the  conflict  rules  as  well  as  the  domestic 
rules  of  the  laws  of  any  of  these  law  districts  might  differ  from 
those  of  the  law  of  Ontario.  Presumably,  a  lawyer  in  New 
York  might  have  a  similar  difficulty  in  forming  his  own 
opinion  on  a  point  of  Louisiana  law. 

(e)  The  prototype  is  the  British  Nationality  and  Status  of  Aliens 
Act,  1914,  enacted  by  the  Parliament  of  the  United  Kingdom.  The 
corresponding  Canadian  statute  is  the  Naturalization  Act,  R.S.C. 
1927,  c.  138  (originally  enacted  in  1914,  repealed  in  1919,  but  re¬ 
vived  in  1920),  as  amended  by  the  Statutes  of  Canada,  1931,  c.  39  (as 
regards  the  nationality  of  a  married  woman). 

(/)  R.S.C.  1927,  c.  93. 

(g)  R.S.C.  1927,  c.  21,  originally  enacted  in  1921. 

(h)  See  Debates  of  the  House  of  Commons  of  Canada,  1921,  pp. 
397,  585,  644,  767,  2031,  2151. 
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A  brief  statement  of  the  main  features  of  the  Canadian 
Citizenship  Act  will  be  sufficient  for  the  present  purpose.  The 
Naturalization  Act  (i)  and  the  Canadian  Nationals  Act  (j) 
are  repealed  (s.  45).  Nationality  in  Canada  is  defined  in 
terms  of  Canadian  citizenship  instead  of  British  nationality. 
Provision  is  made  for  * 'natural-born*'  Canadian  citizens  (s.  9), 
and  for  the  granting  of  a  certificate  of  Canadian  citizenship 
(instead  of  a  certificate  of  naturalization  as  a  British  subject  as 
the  former  legislation  provided)  to  any  person  who  is  not  a 
Canadian  citizen  and  who  complies  with  the  requirements  of 
the  statute  as  to  lawful  admission  to  Canada  and  residence 
therein  and  other  matters  (s.  10).  The  status  of  British 
subject,  Empire-wide,  is,  however,  continued.  A  Canadian 
citizen  is  a  British  subject  (s.  26).  A  person  "who  has  ac¬ 
quired  the  status  of  British  subject  by  birth  or  naturalization 
under  the  laws  of  any  country  of  the  British  Commonwealth 
(k)  other  than  Canada  to  which  he  was  subject  at  the  time 
of  his  birth  or  naturalization,  shall  be  recognized  in  Canada 
as  a  British  subject”  (s.  28). 

As  regards  the  conflict  of  laws  the  new  Canadian  legislation 
makes  little  or  no  change.  Whereas  in  English  conflict  of  laws, 
or  in  the  conflict  of  laws  of  a  province  of  Canada,  or  generally 
speaking  of  any  Anglo-American  country,  there  is  no  conflict 
rule  referring  any  question  to  the  national  law  of  any  person, 
it  is  a  common  feature  of  many  systems  of  the  conflict  of  laws 
in  countries  of  continental  Europe  and  elsewhere  that  a  conflict 
rule  refers  a  question  to  the  national  law  of  a  given  person. 
This  leads  to  difficulty  if  that  person  is  a  British  subject,  be¬ 
cause  there  is  no  British  private  law,  but  merely  English, 
Scottish,  Ontario  or  Quebec  private  law,  or  as  the  case  may 
be,  and  therefore  the  reference  does  not  indicate  the  law  of  a 
particular  law  district.  If  the  person  in  question  is  or  was 
domiciled  in  some  particular  law  district  of  the  British  Em¬ 
pire  at  the  material  time,  the  reference  to  his  national  law 


(i)  See  note  (e),  $upra. 

(j)  See  note  (f),  supra, 

(k)  The  expression  British  Commonwealth  is  not  defined  in  the 
statute,  but  it  is  provided  (s.  39)  that  the  Governor  in  Council  may 
authorize  the  issue  of  a  proclamation  declaring  that  any  part  of  His 
Majesty’s  dominions  not  listed  in  the  first  schedule  to  the  statute  is 
a  country  of  the  British  Commonwealth  for  the  purposes  of  the 
statute.  The  countries  listed  in  the  schedule  are  the  United  King¬ 
dom,  Canada,  the  Commonwealth  of  Australia,  the  Dominion  of 
New  Zealand,  the  Union  of  South  Africa,  Ireland  and  Newfoundland. 


§  1.  Country  and  National  Unit 


in 


might  be  construed  as  a  reference  to  the  law  of  that  law 
district,  but  if  he  is  or  was  domiciled  at  the  material  time  in 
some  law  district  outside  of  the  British  Empire,  the  reference  to 
his  national  law  would  be  meaningless  (1),  Superficially,  if 
the  person  to  whose  national  law  reference  is  made  is  a  Can¬ 
adian  citizen,  within  the  meaning  of  the  Canadian  Citizenship 
Act,  the  reference  is  simplified,  but  it  may  still  remain  ineffect¬ 
ive  for  the  purpose  of  the  conflict  of  laws,  because  Canada  is 
itself  a  composite  unit  consisting  of  a  group  of  law  districts, 
and  if  a  person  was  or  is  domiciled  outside  of  Canada  at  the 
material  time,  the  reference  to  his  national  law  would  be  mean¬ 
ingless. 

§  2,  Conflicts  of  Laws  Within  the  United  States, 

The  next  subject  for  consideration  is  the  suggestions  that 
have  sometimes  been  made  that  cases  involving  conflicts  be¬ 
tween  the  laws  of  two  law  districts  which  are  parts  of  a  single 
national  unit — especially  if  they  are  members  of  a  federal  union 
— should  be  treated  differently  from  cases  involving  conflicts 
between  the  laws  of  two  countries  which  are,  or  are  parts  of, 
different  national  units. 

Cheatham,  Dowling,  Goodrich  and  Griswold  (a)  say: 

Conflict  of  laws  cases  touching  two  or  more  national  states  or 
nations  will  be  called  international  conflicts;  those  involving  non¬ 
national  states  within  the  same  nation,  intra-national  or  inter¬ 
state  conflicts. 

A  question  of  growing  importance  is  whether  this  difference  is 
decisive,  that  is,  whether  the  rules  of  Conflict  of  Laws  will  de¬ 
pend  on  whether  the  case  is  an  interstate  or  international  one. 
No  single  answer  can  he  given,  for  the  other  state  concerned  in  an 
international  conflicts  case  (say,  a  Minnesota-Manitoba  or  Maine- 
New  Brunswick  case)  may  he  one  of  the  Canadian  provinces  with 
social,  economic,  and  political  ideas  similar  to  our  own  or  it  may  be 
an  Asiatic  kingdom  with  wholly  different  institutions. 

Neuner  (b),  under  the  heading  '‘co-operation  between  dif¬ 
ferent  states,''  finds  that  a  system  of  conflict  of  laws  cannot  be 
based  in  the  international  field  upon  a  duty  imposed  upon  a 
state  by  international  law,  but  adds: 

The  situation  among  the  states  of  a  federal  union  is  different. 
Membership  in  such  a  union  implies  the  duty  not  to  ignore  the  legal 
systems  of  the  other  members  of  the  union  in  the  field  of  private  law. 
Within  these  broad  limits  different  solutions  are  possible;  it  may  be 


(Z)  See  chapter  9,  §  4. 

(a)  Cases  and  Materials  on  Conflict  of  Laws  (2nd  ed.  1941)  3. 
{b)  Policy  Considerations  in  the  Conflict  of  Laws  (1942),  20  Can. 
Bar  Rev.  479,  at  p.  481. 
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that  only  outrageous  disregard  of  the  legal  system  of  a  sister  state 
will  be  restrained  or  that  a  definite  system  of  conflict  of  laws  is 
imposed. 

Griswold  (c)  suggests  the  special  treatment  of  problems  of 
conflict  of  laws  between  two  states  of  the  United  States.  This 
suggestion  is  made  with  specific  reference  to  Cheshire’s  con¬ 
tention  that  the  attempt  to  apply  foreign  conflict  rules,  in¬ 
cluding  foreign  theories  of  the  renvoi,  leads  to  great  uncertain¬ 
ties  (d).  This  is  what  Griswold  says: 

Two  partial  answers  may  be  made  to  this  contention.  The  refer¬ 
ence  to  what  the  foreign  court  will  do  may  not  lead  to  any  question 
of  renvoi  in  the  foreign  law;  and  these  problems  do  not  always 
lead  us  to  the  Continent.  These  questions  can  and  frequently  do 
arise  among  states  of  the  United  States.  A  reason  which  might 
be  of  some  weight  in  a  case  where  Continental  law  has  to  be  ap¬ 
plied  ought  not  to  be  generalized  into  an  absolute  rule  against  any 
recognition  of  foreign  conflicts  rules  in  any  circumstances  what¬ 
ever  (e). 

That  there  is  some  substance  in  both  of  Griswold's  “partial 
answers’’  may  be  at  once  admitted.  It  is  his  second  answer 
that  is  relevant  to  the  subject  of  the  present  chapter.  It  should 
be  noted,  however,  that  when  he  subsequently  states  the 
“thesis”  of  his  article  (f),  he  does  not  limit  it  to  cases  arising 
between  states  of  the  United  States,  or  between  Anglo- 
American  countries.  Even  where  the  forum  is  referred  to  the 
law  of  a  country  of  continental  Europe,  his  “thesis”  seems  to 
be  that  the  reference  should,  as  a  matter  of  course,  be  to  the 
“whole  law”  of  the  foreign  country,  with  the  view  of  de¬ 
ciding  the  case  as  it  would  be  decided  by  a  court  of  that  country, 
except  in  the  “few  cases  which  will  not  lend  themselves  to 
this  approach.”  My  purpose  is  not  to  advance  any  argument 
against  Griswold’s  thesis.  In  fact  he  and  I  are  probably  not 
far  apart  in  the  result  in  our  views  about  the  renvoi,  though 
I  should  prefer  to  say  that  the  renvoi  is  a  useful  device  in  lim¬ 
ited  classes  of  cases  in  which  uniformity  of  decision  is  peculiarity 
important  (provided  that  uniformity  is  practically  attainable 


(c)  Renvoi  Revisited  (1938),  51  Harv.  L,  Rev.  1165,  at  p.  1179. 

(d)  Cheshire,  Private  International  Law  (2nd  ed.  1938)  62,  65. 

(e)  The  author  adds  in  a  footnote:  Compare  the  argument  that 
conflict  of  laws  rules  in  situations  involving  states  of  the  United 
States,  or  other  Anglo-American  jurisdictions,  may  well  be  different 
from  the  rules  applicable  where  the  reference  is  to  a  foreign  or  non¬ 
common  law  country.  This  is  best  developed  in  Du  Bois,  The  Sig¬ 
nificance  in  Conflict  of  Laws  of  the  Distinction  Between  Interstate 
and  International  Transactions  (1933),  17  Minn.  L.  Rev.  361. 

(/)  51  Harv,  L.  Rev.  1165,  at  p.  1182,  with  cross-reference  to  the 
fourth  method  of  approach,  stated  at  pp.  1168,  1169. 
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by  the  ascertainment  of  what  a  foreign  court  would  do  in  the 
particular  case),  and  that  in  other  cases,  on  both  theoretical 
and  practical  grounds,  the  renvoi  should  be  disregarded  (g). 

Cook,  in  two  different  chapters  of  his  book  (h),  suggests 
the  special  treatment  of  cases  of  conflicts  between  the  laws  of 
two  states  of  the  United  States. 

In  the  course  of  his  discussion  of  the  doctrine  of  the  renvoi 
as  applied  to  succession  to  movables  ( i) ,  it  being  assumed  that 
the  purpose  of  the  rule  that  the  succession  is  governed  by  the 
law  of  the  domicile  of  the  decedent  is  to  secure  uniformity  of 
distribution,  and  that  the  forum  is  in  a  state  of  the  United 
States,  he  points  out  some  of  the  difficulties  that  may  present 
themselves  if  the  decedent  was  domiciled  in  a  “foreign  country."' 
If  the  decedent  was  domiciled,  however,  in  another  state  of  the 
United  States,  the  attempt  of  the  forum  to  secure  uniformity 
of  distribution  by  ascertaining  how  the  movables  would  be 
distributed  in  the  other  American  state  and  by  adopting  the 
same  mode  of  distribution,  would  be  more  likely  to  succeed, 
and  Cook  adds  in  a  footnote:  “If  the  other  state  concerned 
were  England,  or  some  other  state  following  generally  adopted 
notions  of  Anglo-American  law  (e.g.,  a  Canadian  province), 
it  may  be  that  similar  considerations  would  lead  to  the  same 
conclusion,  namely,  that  attainment  of  uniformity  of  distribu¬ 
tion  is  reasonably  possible." 

Again,  in  the  case  of  an  action  brought  in  one  state  in 
respect  of  a  tort  alleged  to  have  been  committed  in  another 
state.  Cook  says  (j)  that  “if  forum  and  place  of  wrong  are 
two  American  states,  there  seems  to  be  every  reason  ....  why 
the  rule  as  to  burden  of  proof  should  be  characterized  by  the 
forum  as  part  of  the  'substantive  law'  of  the  place  of  wrong." 
This  seems  to  be  a  reasonable  device  for  giving  a  fuller  effect 
to  the  law  of  the  place  of  wrong  under  the  rule  widely  pre¬ 
vailing  in  the  United  States  that  tort  liability  is  governed  by 
the  law  of  the  place  of  wrong  (k).  The  suggestion  made  by 


(g)  See  chapter  9,  §  5;  c/.  Cook,  Logical  and  Legal  Bases  of  the 
Conflict  of  Laws  (1942)  237,  241-243. 

{h)  Logical  and  Legal  Bases  of  the  Conflict  of  Laws  (1942), 
chapter  8  (Characterization)  and  chapter  9  (Renvoi). 

(i)  Op,  cit  (1942)  244,  245. 

(j)  Op.  cit.  (1942)  223. 

(fe)  The  rule  is  of  course  inapplicable  in  England  and  in  the 
provinces  of  Canada,  where  the  doctrine  of  Phillips  v.  Eyre  (1870), 
L.R.  6  Q.B.  1,  prevails.  See  chapter  2,  §  1(3),  and  chapter  45. 
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Cook  in  the  passage  quoted  above  raises  some  interesting  ques¬ 
tions  discussed  elsewhere,  as  to  what  he  means  in  a  passage 
occurring  in  an  earlier  chapter  of  his  book  (t). 

Consistently  with  the  suggested  differentiation  between  con¬ 
flict  of  laws  problems  arising  within  the  United  States  and  those 
arising  between  a  state  of  the  United  States  and  a  foreign 
country,  I  venture  to  reproduce  here  a  conjecture  of  my  own 

(m)  concerning  what  is  perhaps  the  most  mystifying  feature 
of  the  Conflict  of  Laws  Restatement  of  the  American  Law 
Institute.  As  between  different  states  of  the  United  States  the 
acquired  rights  theory  (n)  may  be  said  to  be  based  upon  the 
existence  of  a  common  theory  with  regard  to  jurisdiction  to 
create  rights.  Between  those  states  there  may  be  supposed 
to  exist  a  substantial  identity  of  conflict  rules,  so  that  problems 
of  the  renvoi  or  problems  arising  from  conflicts  of  characteriza¬ 
tion  are  so  infrequent  as  to  be  negligible.  The  acquired  rights 
theory,  is  in  these  circumstances  only  a  disguised  mode  of 
stating  the  scope  and  meaning  of  the  supposedly  common  body 
of  conflict  rules,  and  is  therefore  relatively  unimportant.  If 
a  question  of  the  conflict  of  laws  arises,  however,  between  a 
state  of  the  United  States  and  a  foreign  country,  there  may 
be  no  common  theory  of  jurisdiction  to  create  rights,  or  no 
common  theory  as  to  choice  of  law  or  characterization,  and 
the  problem  ojf  the  renvoi  is  more  likely  to  arise.  In  these 
circumstances  the  forum  in  a  state  of  the  United  States  must 
do,  what  it  does  not  ordinarily  have  to  do  in  a  case  involving 
two  states  of  the  United  States,  that  is,  it  must  define  its  at¬ 
titude  with  regard  to  the  relation  between  the  conflict  rules  of 
the  forum  and  the  conflict  rules  of  the  foreign  country.  On 
the  face  of  the  Conflict  of  Laws  Restatement  there  is,  how¬ 
ever,  no  suggestion  of  the  special  treatment  of  cases  arising  be¬ 
tween  two  states  of  the  United  States,  and  there  is  an  obvious 
contradiction  (o)  between  the  theory  of  acquired  rights,  ox 
of  jurisdiction  to  create  rights,  stated  in  various  sections  of  the 
Restatement  on  the  one  hand,  and  the  rejection  of  the  doctrine 
of  the  renvoi  as  a  general  rule  and  the  insistence  on  character¬ 
ization  by  the  tex  fort,  stated  in  §  7  of  the  same  Restatement, 


(l)  Op,  citi  p.  21.  See  chapter  2,  §  2(2),  supra,  p.  31. 

(m)  Originally  published  (1939),  17  Can.  Bar  Rev,  at  pp.  387,  388. 

(n)  As  to  which,  see  chapter  2,  §  1. 

(o)  Cf*  Cook,  Logical  and  Legal  Bases  of  the  Conflict  of  Laws 
(1942)  330  ff.,  374,  375. 
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on  the  other  hand.  Possibly  we  must  think  of  most  of  the 
Restatement  as  an  exposition  of  a  system  of  the  conflict  of 
laws  limited  in  its  application  to  the  states  of  the  United 
States,  within  which  there  is  supposed  to  exist  a  substantial 
identity  of  doctrine  with  regard  to  jurisdiction  to  create  rights 
and  with  regard  to  characterization,  so  that  there  is  no  need  to 
provide  for  cases  of  conflict  of  conflict  rules.  And  possibly 
we  must  think  of  §  7  of  the  Restatement  as  containing  special 
provisions  applicable  as  between  a  state  of  the  United  States 
and  a  foreign  country,  that  is,  to  cases  in  which  there  is  more 
likely  to  be  a  conflict  of  conflict  rules,  the  effect  being  to  main¬ 
tain  the  supremacy  of  the  conflict  rules  of  the  forum  by  ex¬ 
pressly  negativing  the  doctrine  of  the  renvoi  and  providing  for 
characterization  by  the  lex  fori,  and  of  course  impliedly  nega¬ 
tiving  the  acquired  rights  theory.  Whether  or  not  this  con¬ 
jecture  is  right  in  the  sense  that  it  affords  a  possible  explanation 
or  alleviation  of  the  mutually  inconsistent  theories  of  the  Re¬ 
statement,  it  seems  strange  that  no  serious  attempt  has  been 
made  to  reconcile  the  theories. 

The  suggestion  made  in  various  forms  in  some  of  the  pas¬ 
sages  quoted  above  that  cases  of  the  conflict  of  laws  arising 
between  states  of  the  United  States  should  be  treated  in  a 
special  way  (p)  is  of  course  especially  important  by  reason 
of  the  existing  diversity  of  both  domestic  and  conflict  rules 
of  law  within  the  United  States,  resulting,  as  regards  domestic 
rules,  from  Erie  Railroad  Co.  v.  Tompkins  (q),  and,  as  re¬ 
gards  conflict  rules,  from  Klaxon  Co.  v.  Stentor  Electric  Mfg^ 
Co.  (r)  and  Griffin  v.  McCoach  (s).  Cook’s  disapproving 
discussion  of  the  Klaxon  and  Griffin  cases  ( t)  includes  a  pene¬ 
trating  analysis  of  certain  judgments  of  Holmes  J.  and  Brandeis 
J.,  leading  to  the  conclusion  that  their  objections  to  the  ex¬ 
tension  of  the  principle  of  Swift  v.  Tyson  (a)  were  probably 


ip)  The  question  whether  a  similar  suggestion  is  appropriate  or 
practicable  in  cases  arising  between  the  provinces  of  Canada,  or  be¬ 
tween  law  districts  within  the  British  Empire,  will  be  discussed 
in  §  3  of  the  present  chapter,  infra. 

(q)  (1938),  304  U.S.  64. 

(r)  (1941),  313  U.S.  487. 

(s)  (1941),  313  U.S.  498. 

(t)  Logical  and  Legal  Bases  of  the  Conflict  of  Laws  (1942)  109, 

at  pp.  112  ff.,  126  ff.;  cf.  Wolkin,  Conflict  of  Laws  in  the  Federal 
Courts  (1946),  94  U.  of  Penn.  L.  Rev.  293. 

(u)  (1842),  16  Pet.  1,  overruled  by  Erie  Railroad  Co.  v.  Tomp- 
kins,  supra. 
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not  intended  to  apply  to  the  field  of  the  conflict  of  laws.  In 
D*Oench,  Duhme  S  Co.  v*  Federal  Deposit  Insurance  Corpora- 
tion  (v)  the  Supreme  Court  of  the  United  States  held  that  in 
an  issue  involving  a  federal,  not  a  state,  question,  it  is  un¬ 
necessary  to  consider  whether  the  doctrine  of  the  Klaxon  case 
(requiring  a  federal  district  court  to  follow  the  conflict  of  laws 
rules  of  the  state  in  which  it  sits)  is  applicable  where  the  federal 
jurisdiction  is  not  based  on  diversity  of  citizenship. 

The  foregoing  discussion  of  the  suggested  special  treatment 
of  conflict  problems  arising  within  the  United  States  suggests  in 
turn  a  particular  feature  of  American  conflict  of  laws,  namely, 
that,  somewhat  paradoxically,  most  of  the  conflict  cases  which 
engage  the  attention  of  American  courts  are  in  fact  cases  which 
rise  between  states  of  the  United  States,  and  that  it  is  in  this 
field  that  American  writers,  with  some  notable  exceptions,  have 
done  their  most  intensive  and  valuable  work.  It  is  quite  under¬ 
standable  that  in  the  circumstances  there  may  have  been  a  tend¬ 
ency  to  develop  in  the  United  States  a  system  of  the  conflict 
of  laws  which  is  perhaps  peculiarly  suitable  for  these  intra¬ 
national  cases  but  less  suitable  for  use  in  international  cases. 
Fortunately  there  is  no  need  that  American  conflict  doctrine 
should  be  described  by  me  as  ''isolationist,''  because  this  has 
been  done  in  vigorous  terms  by  Yntema  in  his  contribution  to 
the  Foreword  to  Rabel's  Treatise  on  the  Conflict  of  Laws,  ap¬ 
pearing  in  the  series  of  Michigan  Legal  Studies  published  by  the 
University  of  Michigan  Press  and  edited  by  Yntema  (wj. 

The  charge  of  isolationism  is  of  course  not  one  which  may 
be  made  only  against  American  conflict  of  laws.  Isolationism  is 
also  a  characteristic  to  a  greater  or  less  extent  of  other  systems  of 
the  conflict  of  laws,  but  the  nature  and  the  degree  of  isolationism 
vary  from  country  to  country.  In  continental  Europe  there 
exists  a  multitude  of  distinct  and  conflicting  national  systems  of 
the  conflict  of  laws,  but  conflict  problems  of  an  international 
character  arise  so  frequently  that  it  is  impossible  for  specialists  in 
the  subject  in  one  country  to  ignore  the  conflict  rules  of  other 

iv)  (1942),  315  U.S.  447,  at  pp.  455,  456:  cf.  pp.  465  fl.  See 
also  Clearfield  Trmt  Co.  v.  United  States  (1943),  318  U.S.  363;  com¬ 
ment  (1943),  43  Columbia  L.  Rev.  520;  and  a  note  (1946),  59  Harv. 
L.  Rev.  966,  on  Exceptions  to  Erie  v.  To^npkimi  the  Survival  of 
Federal  Common  Law. 

(w)  Rabel,  The  Conflict  of  Laws:  a  Comparative  Study,  vol.  1 
(Introduction;  Family  Law),  1945.  The  same  adjective  '‘isolationist” 
is  used  by  William  Draper  Lewis,  Director  of  the  American  Law 
Institute,  in  his  part  of  the  Foreword  to  RabePs  book. 
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countries,  and  it  is  from  a  practical  point  of  view  necessary  that 
some  means  of  accommodation  be  found  between  conflicting 
systems  of  the  conflict  of  laws.  In  England  many  of  the  cases 
presenting  conflict  problems  happen  to  bear  a  superficially 
cosmopolitan  aspect  because  they  so  frequently  arise  from 
situations  connected  with  countries  of  continental  Europe,  or 
with  other  countries  the  laws  of  which  diff^er  widely  and  some¬ 
times  fundamentally  from  English  law;  and  in  Canada  conflict 
problems  not  infrequently  arise  from  the  differences  between 
the  law  of  a  common  law  province  and  the  law  of  Quebec. 
Nevertheless  English  and  Canadian  conflict  of  laws  could  not 
fairly  be  described  as  anything  but  isolationist.  Yntema  refers, 
inter  alia,  to  the  '‘positive  Anglicanism*'  of  Dicey. 

In  the  United  States,  as  Yntema  points  out  (x),  the  cur¬ 
rent  isolationism  of  conflict  of  laws  doctrine  has  been  accentu¬ 
ated  by  certain  contributing  factors:  (1)  by  a  quite  natural 
preoccupation  on  the  part  of  specialists  in  the  subject  with  the 
relatively  frequent  conflicts  of  jurisdiction  and  law  within  the 
United  States,  and  (2)  by  the  extensive  influence  of  the  theories 
expounded  by  Beale  (y),  including  the  belief  that  reference 
in  the  field  of  the  conflict  of  laws  to  civil  law  authorities  is  not 
one  that  tends  “to  preserve  the  correctness  and  purety  of  the 
common  law,” — “  conceit,”  says  Yntema,  “strange  and  for  the 
United  States  unexpedient.”  In  consequence  of  these  influences 
inadequate  attention  has  been  given  in  the  United  States  to  the 
relation  between  American  conflict  rules  and  those  of  foreign 
countries  other  than  England.  Having  explained  the  circum¬ 
stances  in  which  the  Conflict  of  Laws  Restatement  was  prepared, 
Yntema  concludes: 

Hence  the  failure  in  this  monumental  codification  of  the  Common 
Law  to  take  account  of  other  systems  was  not  merely  an  effect  of, 
but  has  become  a  cause  to  perpetuate,  an  inappropriate  view  of  inter¬ 
national  private  law,  which  no  longer  befits  the  United  States.  On 
this  count  alone  and  apart  from  other  limitations  duly  noted  by 
critics,  we  repeat,  the  Restatement  needs  to  be  restated.  But  the 
preceding  observations  will  suggest  that  it  is  still  more  important  to 
provide  the  indispensable  basis  for  such  revision,  including  the 

(a;)  Rabel,  op.  cit,  p.  xvi. 

(y)  Beale  and  the  Conflict  of  Laws  Restatement  are  for  the  pres¬ 
ent  purpose  indistinguishable:  efe  pp.  10,  11,  supra,  and  the  articles 
cited  in  note  (t)  on  p.  40,  supra.  See  also,  especially,  Yntema,  The 
Restatement  of  the  Law  of  Conflict  of  Laws  (1936),  36  Columbia  L. 
Rev.  183,  for  criticism  of  the  Restatement  in  point  of  form  and  an 
account  of  the  reasons  why  the  Restatement  fails,  in  point  of  sub¬ 
stance,  to  serve  either  its  original  purpose  or  any  other  useful 
purpose. 
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comparative  information  without  which  inbred  doctrines  remain  un¬ 
questioned  and  their  objective,  scientific  consideration  in  terms  of  in¬ 
ternational  needs  is  excluded  a  limine. 

To  supply  this  need  for  information  in  the  comparative  law 
of  the  conflict  of  laws,  the  University  of  Michigan  took  over 
from  the  American  Law  Institute  the  services  of  Rabel  and  has 
provided  funds  and  facilities  for  the  preparation  by  him  of  a 
comprehensive  treatise,  of  which,  at  the  time  of  the  printing  of 
the  present  book,  only  the  first  volume  has  appeared. 

§  3.  Conflict  of  Laws  Within  the  British  Empire, 

The  question  now  to  be  discussed  is  whether  there  is  a 
useful  analogy  between  cases  of  conflicts  within  the  United 
States  and  cases  of  conflicts  within  the  British  Empire,  or 
within  the  Dominion  of  Canada,  or,  in  other  words,  whether 
the  suggestion  as  to  the  special  treatment  of  cases  within  the 
United  States,  may  be  extended  to  cases  in  which  the  conflict 
of  laws  arises  between  British  law  districts  or  at  least  between 
common  law  districts  within  the  British  Empire.  That  a 
useful  analogy  may  exist  has  been  stated  somewhat  casually 
by  some'  writers  in  the  United  States,  as  already  noted,  but 
the  question  requires  somewhat  more  detailed  consideration. 

One  reservation  may  be  stated  at  once.  If  an  action  is 
brought  in  one  state  of  the  United  States  in  respect  of  an  al¬ 
leged  tort  committed  in  another  state  of  the  United  States,  it 
may  well  be  that  the  conflict  rules  of  the  law  of  the  forum 
should  be  so  construed  and  applied  as  to  reach  the  result,  bo 
far  as  practicable,  that  the  case  will  be  decided  in  the  same 
way  as  it  would  be  decided  if  the  action  were  brought  in  the 
state  in  which  the  alleged  tort  was  committed.  The  case 
presents  no  useful  analogy,  however,  to  an  action  brought  in 
a  province  of  Canada  in  respect  of  an  alleged  tort  committed  in 
another  province  of  Canada,  or  to  an  action  brought  in  any 
law  district  within  the  British  Empire  in  respect  of  an  al¬ 
leged  tort  committed  in  any  other  law  district  within  or  out¬ 
side  of  the  British  Empire,  because  the  court  would  be  bound 
by  the  formula  stated  in  Phillips  v.  Eyre  (a).  The  effect  of 
that  formula  would  appear  to  be  (b)  that  the  cause  of  action 
is  wholly  governed  by  the  domestic  rules  of  the  law  of  the 
forum  applied  to  a  hypothetical  domestic  situation,  subject 


(а)  (1870),  L.R.  6  Q.B,  1. 

(б)  See  chapter  2,  §  1(3),  and  chapter  45. 
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only  to  the  proviso  that  the  act  must  not  have  been  justifiable 
by  the  law  of  the  place  where  the  act  was  done  applied  to  the 
actual  situation.  The  result  is  that  in  the  field  of  tort  law 
there  is  little  or  no  room  left  for  any  special  degree  of  co¬ 
operation  in  cases  of  the  conflict  of  laws  between  two  law 
districts  within  the  British  Empire,  and  I  return  to  the  general 
question  in  other  fields  of  law. 

With  the  exceptions,  negligible  for  the  present  purpose,  of 
the  Exchequer  Court  of  Canada  (c)  and  the  Admiralty  Court, 
every  court  of  first  instance  in  Canada  is  a  provincial  court 
(there  being  nothing  corresponding  with  the  distinction  be¬ 
tween  federal  courts  and  state  courts  which  exists  in  the  United 
States) .  From  this  provincial  court  there  may  be  appeals  to  a 
provincial  court  of  appeal,  to  the  Supreme  Court  of  Canada 
and  to  the  Privy  Council,  subject  to  limitations  not  material 
for  the  present  purpose.  On  any  such  appeal  the  appellate 
court  must  of  course  apply  the  law  of  the  forum,  that  is,  the 
law  of  the  province  in  which  the  action  is  brought,  including 
the  domestic  rules  and  the  conflict  rules  of  that  law  (d). 

The  domestic  rules  of  the  law  of  one  common  law  province 
may  of  course  differ  from  those  of  the  law  of  another  common 
law  province  by  reason  of  divergent  statutes  of  the  provinces 
enacted  within  their  legislative  power,  but,  subject  to  such 
provincial  legislation,  there  is  a  single  system  of  English  com¬ 
mon  law,  the  uniformity  of  which  is  preserved  by  appeals  to 
the  Supreme  Court  of  Canada,  in  the  exercise  of  its  general 
appellate  jurisdiction,  not  limited  to  ‘'federaF’  questions  (ej, 
or  to  the  Privy  Council,  or  by  decisions  of  the  House  of  Lords 
(f).  Consequently  there  is  nothing  in  Canada  comparable  with 
the  diversity  of  state  laws  resulting  in  the  United  States  from 
diverse  decisions  of  state  courts,  and,  by  virtue  of  Erie  Railroad 


(c)  Claims  against  the  Crown  authorized  to  be  brought  in  that 
court  may  involve  questions  of  the  conflict  of  laws. 

(d)  Occasionally  the  Privy  Council  has  overlooked  this  point: 
see  chapter  10. 

(e)  Cf.  Reed,  Training  for  the  Public  Profession  of  the  Law 
(Bulletin  No.  15  of  the  Carnegie  Foundation  for  the  Advancenaent 
of  Teaching,  1921)  33,  and  Present-Day  Law  Schools  in  the  United 
States  and  Canada  (Bulletin  No.  21  of  the  same  Foundation,  1928) 
324,  325. 

(/)  See  Rchim  v.  National  Trust  Co,,  [1927]  A.C.  515,  [19271 
2  D.L.R.  97,  [1927]  1  W.W.R.  692:  the  relevant  passage  is  quoted  to¬ 
wards  the  end  of  chapter  26. 
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Co.  V.  Tompkins  (g),  prevailing  to  some  extent  even  in  federal 
courts. 

On  the  other  hand  there  is  in  Canada  no  body  of  law  com¬ 
parable  with  the  general  common  law  applied  by  federal  courts, 
such  as  existed  in  the  United  States  under  the  overruled  doctrine 
of  Swift  V.  Tyson  (h) ,  although  there  is  of  course  a  body  of 
law  enacted  by  the  Parliament  of  Canada  within  its  exclusive 
legislative  power  under  the  British  North  America  Act,  1867, 
and  this  body  of  law  is  part  of  the  law  of  every  province. 
Even  that  body  of  law  may  have  a  background  of  provincial 
law  with  local  variations  giving  rise  to  entirely  distinct  ques¬ 
tions  of  legislative  power  and  questions  of  the  conflict  of  laws. 
For  example,  the  Bills  of  Exchange  Act  enacted  by  the  Par¬ 
liament  of  Canada  is  in  force  in  every  province,  and  the  power 
of  that  Parliament  would  doubtless  extend  to  further  legislation 
either  within  the  limits  of  the  law  of  bills  and  notes  in  the 
strict  sense  or  as  being  ancillary  or  necessarily  incidental  to 
legislation  in  relation  to  bills  and  notes,  and  in  this  connection 
arises  the  difficult  question  as  to  the  scope  of  s.  10  of  the 
statute,  which  makes  applicable  to  bills,  notes  and  cheques  the 
'*rules  of  the  common  law  of  England,  including  the  law 
merchant,  save  in  so  far  as  they  arc  inconsistent  with  the  ex¬ 
press  provisions  of  this  Act'"  (i).  Distinct  from  the  questions 
of  legislative  power  just  mentioned,  there  may  be  questions  of 
the  conflict  of  laws  arising  from  diversity  of  provincial  law 
in  transactions  in  which  bills  or  notes  play  a  part. 

Turning  now  from  the  domestic  rules  of  the  laws  of  the 
provinces  of  Canada  to  the  conflict  rules  of  those  laws,  we 
find  again  that  the  situation  presents  a  striking  contrast  with 
that  which  prevails  in  the  United  States.  If  we  postpone 
consideration  of  the  province  of  Quebec,  the  conflict  rules  of 
the  law  of  each  of  the  other  provinces,  the  common  law  prov¬ 
inces,  arc  English  conflict  rules,  subject  to  any  provincial  statute 
embodying  a  departure  from  English  conflict  rules.  Any  at¬ 
tempt  on  the  part  of  a  provincial  court  to  establish  a  rule  of 
the  conflict  of  laws  peculiar  to  one  province  is  destined  in  the 

{g)  (1938),  304  U.S.  64:  cf.  §  2  of  the  present  chapter,  supra, 
note  (q) . 

(h)  (1842),  16  Pet.  1:  cf.  §  2  of  the  present  chapter,  supra, 
note  (u). 

(i)  The  subject  of  the  whole  sentence  in  the  text  is  discussed  by 
me  in  some  detail  in  The  Bills  of  Exchange  Act  in  Quebec  (1942),  20 
Can.  Bar  Rev.  723;  The  Disorder  of  the  Statutes  of  Limitation 
(1943),  21  Can.  Bar  Rev.  786,  at  pp.  800  ff. 
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long  run  to  be  futile  because  it  may  be  overruled  by  a  de¬ 
cision  of  the  Supreme  Court  of  Canada,  or  of  the  Privy  Council, 
or  of  the  House  of  Lords.  It  follows  that  as  between  two 
provinces  of  Canada  there  cannot  be  a  conflict  of  conflict  rules, 
except  by  virtue  of  a  provincial  statute,  which  might  of  course 
depart  from  English  conflict  rules  in  the  discretion  of  a  pro¬ 
vincial  legislature  within  its  legislative  powers.  There  cannot 
therefore  be  a  situation  comparable  with  the  situation  resulting 
from  Klaxon  v.  Stentor  Electric  Mfg.  Co,  (j)  in  the  United 
States.  As  to  the  possibility  that  divergent  rules  of  the  con¬ 
flict  of  laws  might  be  established  in  the  provinces  by  statutes 
of  the  provinces,  the  only  significant  statutory  departure  from 
English  conflict  rules  that  occurs  to  me  consists  in  divergent 
provincial  versions  of  Lord  Kingsdowns  Act  (k).  Generally 
speaking,  it  is  difiicult  to  see  how  the  problem  of  the  renvoi 
or  any  comparable  problem  can  arise  between  two  common 
law  provinces  by  reason  of  a  conflict  of  conflict  rules.  If  the 
problem  of  the  renvoi  should  arise  between  two  common  law 
provinces,  we  might  have  a  case  that  has  not  yet  occurred  in 
which  the  very  identity  of  the  conflict  rules  of  two  countries 
produces  an  impasse  (1).  For  example,  the  theory  of  total 
renvoi,  that  is,  that  a  court  in  X  which  is  directed  by  a  conflict 
rule  of  the  law  of  X  to  apply  the  law  of  Y  should  decide  the 
case  in  the  same  way  as  it  would  be  decided  by  a  court  in  Y, 
depends  in  England  at  present  on  certain  decisions  of  single 
judges  (m).  If  this  theory  is  ever  established  by  the  decision 
of  an  appellate  court,  and  is  held  to  be  in  force  in  the  prov¬ 
inces  of  Canada,  then  we  might  have  the  situation  in  which 
a  court  in  X  province  must  decide  a  case  in  the  same  way  as 
the  very  case  would  be  decided  by  a  court  in  Y  province,  and 
the  only  information  the  court  in  X  could  get  as  to  what  a 
court  in  Y  would  do  would  be  that  a  court  in  Y  would  decide 
the  case  in  the  same  way  as  it  would  be  decided  by  a  court  in  X. 

If  a  question  of  the  conflict  of  laws  arises  between  one  of 
the  common  law  provinces  of  Canada,  say  Ontario,  and  the 
province  of  Quebec,  the  case  would  be  only  technically  an 
intranational  case,  as  already  defined,  and  would  really,  as  a 


(j)  (1941),  313  U.S.  487:  c/.  note  (r)  in  §  2  of  the  present 
chapter,  supra, 

(k)  See  chapter  23. 

(l)  Cf.  chapter  9,  §  1,  note  (e),  and  §  2,  note  (q). 

(m)  Cf,  chapter  8,  §  6,  note  (g),  and  chapter  9,  note  (f)  at  the 
end  of  §  4. 


238 


Chap.  11.  Intranational  Cases 


general  rule,  have  the  characteristics  of  an  international  case. 
Not  only  are  the  domestic  rules  of  the  law  of  Quebec  sub¬ 
stantially  different  from  those  of  a  common  law  province,  but 
the  conflict  rules  of  the  law  of  Quebec  differ  on  many  points 
from  those  of  the  law  of  a  common  law  province  (n),  not¬ 
withstanding  the  efforts  of  the  Privy  Council  and  the  Supreme 
Court  of  Canada  to  assimilate  the  conflict  rules  of  Quebec 
and  the  English  conflict  rules  prevailing  in  the  other  provinces. 
For  example,  the  primary  rule  in  Quebec  with  regard  to  the 
formal  validity  of  wills  is  that  the  governing  law  is  the  law 
of  the  place  of  making,  but  the  Supreme  Court  has  construed 
this  rule  as  being  facultative,  not  imperative,  so  that  alternatively 
a  will  of  movables  is  formally  valid  if  it  complies  with  the 
law  of  the  last  domicile  of  the  testator  (o).  Again  the  Privy 
Council  has  held  that  the  rule  that  the  formal  validity  of  a 
marriage  is  governed  by  the  law  of  the  place  of  celebration  is 
in  force  in  Quebec,  and,  as  in  English  conflict  of  laws,  is  im¬ 
perative,  not  facultative,  so  that  a  marriage  celebrated  in  accord¬ 
ance  with  the  formalities  of  the  law  of  the  domicile  of 
the  parties  is  invalid  if  it  is  not  celebrated  in  the  form  pre¬ 
scribed  by  the  law  of  the  place  of  making  (p).  Again,  as  wc 
have  already  seen,  the  Supreme  Court  has  held  that  in  an 
action  brought  in  Quebec  in  respect  of  an  alleged  wrong  com¬ 
mitted  elsewhere,  the  English  doctrine  of  Phillips  v.  Eyre  (q) 
is  in  force  in  Quebec  (r), 

A  case  of  the  conflict  of  laws  arising  between  a  common 
law  province  such  as  Ontario  and  the  province  of  Quebec, 
although  it  is  technically  an  intranational  case  is  substantially  an 
international  case,  and  especially  in  the  field  of  family  law  bears 

(n)  See  Johnson,  Conflict  of  Laws  With  Special  Reference  to  the 
Law  of  the  Province  of  Quebec,  vol.  1  (1933),  vol.  2  (1934),  vol.  3 
(1937) . 

(o)  Ross  V.  Ross  (1894),  25  Can.  S.C.R.  307,  reversing,  on  this 
point,  the  judgment  of  the  Court  of  Queen's  Bench  for  Quebec  (Q.R. 
2  Q.B.  413),  but  affirming  that  judgment  in  the  result  by  the  appli¬ 
cation  of  the  .doctrine  of  the  renvoi.  The  result  is,  it  is  submitted, 
justifiable  on  the  ground  that  as  regards  the  formal  validity  of  a 
will  of  movables  it  is  desirable  the  will  should  be  heM  to  be  valid, 
ut  res  magis  valeat  quam  pereatj  if  it  complies  with  either  the  conflict 
rules  or  the  domestic  rules  of  the  proper  law;  see  chapter  8,  §  6,  and 
chapter  9,  §  6. 

(p)  Berthmwme  v.  Dastous,  [1930]  A.C.  79,  [1930]  1  D.L.R.  849, 
reversing  the  judgment  of  the  Court  of  King's  Bench  for  Quebec 
(Q.R.  46  K.B.  391). 

(g)  (1870),  L.R.  6  Q.B.  1. 

(r)  See  chapter  2,  §  1(3),  and  chapter  45. 


§  3.  Conflict  of  Laws  within  British  Empire  239 

a  striking  resemblance  to  a  case  arising  between  England  and 
France.  By  way  of  further  example  may  be  mentioned  the 
situation  arising  between  England  and  France  in  Ogden  v.  Ogden 
(s),  fully  discussed  elsewhere  (t),  and  its  counterpart  between 
Ontario  and  Quebec  (u). 


(8)  [1908]  P.  46. 

(^)  See  chapter  4,  §  1,  and  chapter  40,  §  11, 

(tt)  Cf.  McClure  v.  Holfcrd,  [1946]  Revue  Legale  126,  comment 
(1946),  24  Can.  Bar  Rev.  219. 


Chapter  XII. 

LIMITATION  OF  ACTIONS  AND 
PRESCRIPTION* 

§  1.  Characterization  of  domestic  statute,  p.  240. 

§  2.  Characterization  of  foreign  statute,  p.  243. 

§  3.  Suggested  modes  of  solution,  p.  249. 

§  4.  Tolling  provisions  of  domestic  statute,  p.  252. 

In  English  law,  and  in  Anglo-American  law  generally, 
judicial  discussion  of  limitation  of  actions  in  the  conflict  of 
laws  usually  resolves  itself  into  a  problem  of  characterization, 
involving  the  distinction  between  substance  and  procedure. 
This  distinction  is  material  because  of  the  rule  that  a  court 
applies  the  domestic  procedural  rules  of  the  law  of  the  forum, 
without  regard  to  the  proper  law  of  the  cause  of  action  sel¬ 
ected  in  accordance  with  the  conflict  rules  of  the  law  of  the 
forum. 

The  “law  of  the  forum”  includes  of  course  the  conflict  rules 
as  well  as  the  domestic  rules  of  that  law.  Sometimes,  however, 
when  the  context  shows  that  a  narrower  meaning  is  intended, 
the  law  of  the  forum  may  be  used  in  the  sense  of  the  domestic 
rules  of  that  law,  and,  in  the  case  of  statutes  of  limitation, 
it  is  convenient  to  use  the  expressions  “foreign  statute”  and 
“domestic  statute”  (or  “statute  of  the  forum”)  in  the  sense 
of  the  domestic  rules  of  a  foreign  law  and  the  domestic  rules 
of  the  law  of  the  forum  respectively,  excluding  in  each  case 
any  conflict  rules  of  the  foreign  law  and  of  the  law  of  the 
forum. 


§  1.  Characterization  of  Domestic  Statute. 

Sometimes  an  English  statute  has  been  held  in  England  to 
be  procedural  merely  because  it  is  expressed  in  the  form  “no 
action  shall  be  brought,”  but  it  is  submitted  that  this  mode  of 


*This  chapter  reproduces  §  2  of  an  article,  entitled  The  Disorder 
of  the  Statutes  of  Limitation,  published  (1943),  21  Canadian  Bar 
Review  669-683,  786-809.  Section  2,  under  the  heading  Limitations 
in  the  Conflict  of  Laws  appeared  at  pp.  786-800.  For  convenience 
the  present  chapter  has  been  subdivided  into  sections. 


§  1.  Characterization  OF  Domestic  Statute  241 


expression  is  not  in  itself  sufficient  ground  for  characterizing 
a  statute  as  procedural  in  the  conflict  of  laws  (a).  In  connec¬ 
tion  with  statutes  of  limitation,  however,  the  common  English 
test  is  expressed  in  the  form  that  a  statute  which  extinguishes 
the  “right”  is  substantive,  whereas  a  statute  which  merely  bars 
the  “remedy”  is  procedural.  If  the  title  to  land  or  a  chattel 
is  in  question,  Anglo-American  courts  have  generally  been 
willing  to  recognize  the  extinguishing  effect  of  a  statute  of 
limitation  of  the  foreign  situs  of  the  thing,  in  accordance  with 
the  general  rule  that  the  property  in  things  is  determined  by 
the  lex  tei  sitae  (b);  but  in  cases  relating  to  personal  obliga¬ 
tions  and  not  involving  the  title  to  a  tangible  thing,  the  courts 
have  been,  it  is  submitted,  too  much  inclined  to  characterize 
a  statute  of  limitation  of  the  forum  as  being  procedural,  so 
as  to  be  applicable  to  an  action  even  upon  a  foreign  cause  of 
action  without  regard  to  any  foreign  statute  (c). 


(а)  For  discussion  of  the  general  principle,  see  chapter  13;  c/. 
chapter  4,  §  4  (Statute  of  Frauds),  and  chapter  14,  §  5(c)  (Gaming 
Acts) . 

(б)  See  Westlake,  Private  International  Law,  §  171,  citing  Beck- 
ford  V.  Wade  (1805),  17  Ves.  87;  In  re  Peat's  Trusts  (1869),  L.R. 
7  Eq.  302;  Pitt  v.  Lord  Dacre  (1876),  3  Ch.  D.  295;  contrast  West- 
lake,  op.  cit,  §§  238,  239,  with  regard  to  obligations.  In  England 
the  standard  example  of  a  statute  which  extinguishes  the  ‘‘right  and 
title”  of  the  owner  of  land  after  the  expiration  of  the  statutory 
period  has  long  been  the  Real  Property  Limitation  Act,  1833,  s.  34 
(now  superseded  in  England  by  the  Linaitation  Act,  1939,  s.  16). 
As  to  chattels,  Cheshire,  Private  International  Law  (2nd  ed.  1938) 
640,  cites  Shelby  v.  Guy  (1826),  11  Wheaton  (24  U.S.)  361  (the  title 
to  a  slave  acquired  by  possession  under  the  law  of  Virginia  and  re¬ 
cognized  as  valid  by  the  law  of  Tennessee).  In  England,  under  s.  3 
of  the  Limitation  Act,  1939,  the  title  of  the  owner  of  a  chattel  is 
extinguished  after  the  expiration  of  the  period  prescribed  for  bring¬ 
ing  an  action  for  conversion  or  wrongful  detention  of  the  chattel. 
See  also  review  of  English  and  American  cases  in  Ailes,  Limitation  of 
Actions  and  the  Conflict  of  Laws  (1933),  31  Michigan  L.  Rev,  474, 
at  pp.  486  ff.  In  view  of  Pugh  v.  Heath  (1882),  7  App.  Cas.  235, 
16  R.C.  389,  an  action  for  foreclosure  under  a  mortgage  of  land 
must  be  regarded  as  an  action  which  involves  the  title  to  the  land, 
and  therefore  it  falls  within  the  extinguishing  provision  of  the  Real 
Property  Limitation  Act.  It  is  doubtful  whether  a  court  should  ever 
entertain  an  action  for  foreclosure  in  respect  of  land  situated  in  an¬ 
other  country;  see  chapter  30.  §  4.  If  such  an  action  is  entertained 
at  all,  it  would  seem  that  effect  must  be  given  to  an  extinguishing 
provision  of  the  lex  rei  sitae.  On  the  other  hand  in  Colonial  Invest¬ 
ment  and  Loan  Co.  v.  Martin.  [19281  S.C.R.  440,  [19281  3  D.L  R.  ^84, 
it  was  held  that  an  action  in  Manitoba  on  a  covenant  for  payment  in  a 
mortgage  of  land  situated  in  Saskatchewan  was  barred  by  the  Man¬ 
itoba  Real  Property  Limitation  Act. 

(c)  The  following  are  well  known  examnles,  in  English  couri-s 
and  in  the  House  of  Lords.  In  British  Linen  Co.  v.  Drummonud  (1830) 


16~C.L. 
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What  I  have  called  for  convenience  the  ' ‘English  test”  for 
distinguishing  between  “substance”  and  “procedure”  in  con¬ 
nection  with  limitation  of  actions,  on  the  basis  of  the  distinction 
between  a  statute  which  extinguishes  the  “right”  and  a  statute 
which  merely  bars  the  “remedy”,  docs  not  always  lead  to 
satisfactory  results  as  will  appear  in  the  subsequent  discussion 
(chiefly  relating  to  contract  cases) .  It  may  also  be  observed 
generally  that  “right”  and  “remedy”  are  ambiguous  and  mis¬ 
leading  terms,  A  “right”  is  not  something  which  has  an 
objective  existence  independently  of  a  “remedy”;  it  should 
not  be  reified  or  regarded  as  a  “thing”  which  can  be  acquired 
in  one  country  and  then  carried  to  another  country  and  there 
enforced;  it  exists  in  a  particular  country  only  if  it  can  be 
predicted  that  the  courts  and  officials  of  that  country  will  en¬ 
force  it  or  give  a  remedy  for  its  breach,  so  that  a  person  may 
have  a  right  in  one  country  and  no  right  or  a  different  right 
in  another  country.  In  some  situations  a  court  may  give  a 
remedy  so  as  to  create  a  right  similar  to  or  identical  with  a 
right  which  a  particular  party  has  in  a  foreign  country.  An 
Anglo-American  court,  however,  when  referred  by  a  conflict 
rule  of  the  law  of  the  forum  to  the  law  of  a  foreign  country, 
usually  consults  the  domestic  rules  of  the  foreign  law,  ignoring 
or  impliedly  rejecting  the  doctrine  of  the  renvoi,  and  only  in 
exceptional  cases  (probably  not  including  contract  and  tort 


10  B.  &  C.  903,  it  was  alleged  by  the  plaintiff  that  the  cause  of  action 
which  arose  in  Scotland  had  not  yet  been  barred  in  Scotland  when  the 
action  was  brought  in  England,  but  the  English  statute  of  limita¬ 
tion  was  applied.  In  Alliance  Bank  of  Simla  v.  Carey  (1880),  5 
C.P.D.  429,  an  action  was  brought  in  England  upon  a  promise  under 
sen!  made  in  India.  Action  was  barred  in  India  by  a  statute  pro¬ 
viding  for  a  limitation  of  three  years  applicable  to  contracts  whether 
under  seal  or  not.  It  was  held  that  the  action  in  England  was  not 
barred,  as  less  than  twenty  years  had  elapsed  since  default  in  pay¬ 
ment.  In  Don  V.  Lippmann  (1837),  4  Cl.  &  Pin.  1,  6  R.C.  930,  an 
action  was  brought  in  Scotland  upon  a  bill  of  exchange  drawn,  ac¬ 
cepted  and  payable  in  France,  a  judgment  having  already  been 
obtained  by  the  plaintiff  in  Prance  without  personal  notice  to  the 
defendant.  The  action  was  held  by  the  House  of  Lords  to  be  barred 
by  the  statute  of  limitation  of  the  forum — the  Bills  of  Exchange 
Actv  1772  (Scotland).  As  to  this  statute,  see  Gloag  Henderson,  In¬ 
troduction  to  the  Law  of  Scotland  (3rd  ed.  1939)  149,  150.  See  also 
the  cases  cited  in  note  (k)  in  ?  4  of  the  present  chapter,  infra.  On 
the  other  hand,  contrary  to  the  conclusions  reached  in  the  present 
chanter,  Ailes,  op,  cit.  (note  (b),  supra),  at  p.  502.  after  a  valuable 
review  of  many  cases  in  various  countries,  reaches  the  conclusion  that 
the  Anglo-American  rule  apnlying  the  statute  of  limitation  of  the 
forum  has  the  merit  of  simplicity  and  convenience  and  that  there  are 
no  substantial  considerations  of  justice  or  policy  militating  against 
the  rule. 
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cases)  consults  the  conflict  rules  of  the  foreign  law  so  as  to 
ascertain  exactly  what  right  a  party  has  in  the  foreign  country 
in  the  particular  circumstances.  To  what  extent  a  court  will 
or  should  halve  recourse  to  foreign  rules  of  law  is  a  matter 
of  policy  of  the  law  of  the  forum  (d).  Again,  the  word 
“remedy'"  may  include  much  more  than  “procedure",  and 
“procedure"  itself  may  have  different  meanings  for  different 
purposes  fej. 

§  2*  Characterization  of  Foreign  Statute. 

If  a  court  holds  that  an  action  in  England  upon  a  foreign 
cause  of  action  is  barred  by  an  English  statute,  because  the 
statute  is  characterized  as  procedural,  obviously  the  court  does 
not  have  to  concern  itself  with  the  characterization  of  any 
foreign  statute  which  might  conceivably  be  applicable  on  the 
theory  that  it  is  substantive  and  has  had  the  effect  of  ex¬ 
tinguishing  the  cause  of  action  (f).  Occasionally,  however,  it 
may  happen  that  an  action  upon  a  foreign  cause  of  action  is 
not  barred  by  the  statute  of  limitation  of  the  forum  (as,  for 
example,  by  reason  of  a  tolling  or  saving  clause  in  the  statute, 
or  because  the  cause  of  action  has  been  revived  or  renewed  by 
part  payment  or  acknowledgment  in  writing,  or  simply  be¬ 
cause  the  statutory  period  has  not  run,  or  conceivably  because 
the  statute  of  the  forum  is  characterized  as  substantive  and 
therefore  inapplicable  to  the  foreign  cause  of  action),  and  it 
may  then  become  necessary  for  the  court  to  characterize  the 
corresponding  statute  of  limitation  or  prescription  of  the  proper 
law  of  the  cause  of  action.  An  English  court  in  such  a  case 
would  probably  apply  to  the  foreign  statute  the  English  test, 
originally  invented  with  regard  to  English  statutes,  that  is, 
the  distinction  between  a  statute  which  extinguishes  the  “right" 
and  a  statute  which  merely  bars  the  “remedy",  without  con- 

(d)  See  Cook,  The  Logical  and  Legal  Bases  of  the  Conflict  of 
Laws  (1942)  19  ff.,  29  ff.,  36  ff.,  elaborating,  inter  alia,  Holmes  J.^s 
definition  of  a  right  as  the  “hypostasis  of  a  prophecy,”  as  against 
the  same  judge^s  statement  of  the  ohligatio  theory.  See  discussion  in 
chapter  2,  §  2(2)  (3). 

(e)  See  the  discussion  of  substance  and  procedure  in  chapter  13. 

(/)  For  a  similar  point,  see  Leroux  v.  Brown  (1852)  12  C.B. 

801,  in  which  the  action  was  dismissed  on  the  ground  of  non-com¬ 
pliance  with  the  English  Statute  of  Frauds,  characterized  as  pro¬ 
cedural,  and  it  was  therefore  unnecessary  for  the  court  to  character¬ 
ize  article  1341  of  the  French  Civil  Code,  which  probably  relates 
to  formalities  of  contract,  not  evidence  or  procedure,  and  therefore 
rendered  the  contract  void  by  French  law.  See  chapter  4,  §  4. 
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sidcring  whether  the  English  test  is  appropriate  to  the  char¬ 
acterization  of  a  foreign  statute  as  being  substantive  or  pro¬ 
cedural,  as  the  case  may  be.  The  result  might  be  unsatis¬ 
factory  if  by  the  English  test  the  foreign  statute  is  character¬ 
ized  In  England  as  procedural,  and  therefore  is  held  to  be 
inapplicable  to  an  action  in  England,  although  by  the  foreign 
law  it  is  regarded  as  substantive;  and  conceivably  in  some  cir¬ 
cumstances  it  might  be  held  that  neither  the  foreign  statute 
nor  the  English  statute  is  applicable,  the  former  because  it  is 
procedural,  the  latter  because  it  is  substantive,  or  that  both 
statutes  are  applicable,  the  former  because  it  is  substantive  and 
the  latter  because  it  is  procedural.  '‘Unsatisfactory''  is  indeed 
too  mild  a  description  of  some  of  these  hypothetical  results  (g). 

The  case  of  Haber  v.  Steiner  (h)  is  of  particular  interest, 
and  has  been  the  subject  of  a  good  deal  of  discussion.  Action 
was  brought  on  a  promissory  note,  dated  May  12,  1813, 
made  by  the  defendant  “at  Mulhausen,  which  was  at  that 
time  subject  to  the  law  of  France,  where  both  the  plaintiff 
and  the  defendant  may  be  taken  to  have  been  then  domiciled." 
The  note  was  payable  to  the  plaintiff  on  May  10,  1817.  “In  the 
course  of  1813,  very  shortly  after  the  making  of  the  note,  and 
nearly  four  years  before  it  became  due,  both  parties  quitted 
Mulhausen;  the  plaintiff  going  to  Switzerland,  the  defendant 
to  England,  where  he  has  ever  since  resided  and  been  domiciled." 
In  an  action  in  England  brought  more  than  six  years  after  the 
due  date  of  the  note,  the  defendant  pleaded  both  the  English 
statute  of  limitation  and  article  189  of  the  French  Commercial 
Code.  The  plea  of  the  English  statute  was  successfully  met 
by  the  plaintiff's  replication  that  he  was  beyond  the  seas  from 
the  time  of  the  accrual  of  the  cause  of  action,  so  that  there 
remained  only  the  defence  of  the  French  law  of  prescription. 
Article  189  of  the  Code  de  Commerce  is  quoted  in  the  original 
French  in  the  report  of  the  argument  and  may  be  translated 
as  follows: 

All  actions  relating  to  bills  of  exchange,  and  to  promissory  notes 
subscribed  by  merchants,  traders,  or  bankers,  or  for  commercial 
purposes,  are  prescribed  (se  'prescrivent)  by  five  years,  counting 
from  the  day  of  protest,  or  the  last  judicial  proceeding,  if  there 
has  been  no  judgment,  or  if  the  debt  has  not  been  recognized  by 
separate  writing  {acte  s^parS),  Nevertheless  the  debtors  will  be 


(g)  As  to  the^  fallacy  underlying  the  reasoning  by  which  some 
of  these  results  might  be  reached,  see  the  discussion  towards  the  end 
of  §  2,  infm, 

(h)  (1835),  2  Bing.  N.C.  202. 
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bound,  if  required,  to  declare  under  oath  that  they  are  no  longer 
indebted,  and  their  widows,  heirs,  or  successors,  that  they  believe  in 
good  faith  that  nothing  is  owing. 

The  defendant  argued  that  the  plaintiff's  cause  of  action 
was  extinguished  by  French  law»  and  therefore  no  action  would 
lie  upon  it  in  England.  The  court  held,  however,  that  even 
granting  that  this  might  be  so  if  the  parties  had  continued 
to  reside  in  France  during  the  whole  of  the  period  of  prescrip¬ 
tion,  the  principle  would  not  apply  to  the  present  case;  and 
that  in  any  event,  in  view  of  the  exception  as  to  acknowledg¬ 
ment  in  writing  and  the  right  of  the  creditor  to  put  the  debtor 
and  his  successors  upon  their  oath,  article  189  did  not  have 
the  effect  of  extinguishing  the  cause  of  action,  but  merely  barred 
the  remedy,  and  therefore  was  inapplicable  to  an  action  in 
England  (i). 

It  will  be  observed  that  in  the  case  of  bills  and  notes  in 
commercial  matters  article  189  of  the  French  Commercial 
Code,  held  or  assumed  in  Huber  v.  Steiner  to  be  the  relevant 
provision  of  French  law,  does  not  expressly  extinguish  the 
cause  of  action,  whereas  in  certain  cases  falling  within  the 
French  Civil  Code  express  provision  is  made  as  to  extinguish¬ 
ment  by  article  1234  of  that  code  (j).  In  Quebec,  on  the 
other  hand,  prescription  of  bills  and  notes  is  dealt  with  in 
article  2260  of  the  Civil  Code  of  Lower  Canada,  and  it  is 
provided  by  article  2267  that  in  the  cases  mentioned  in  articles 
2250,  2260,  2261  and  2262  *'the  debt  is  absolutely  ex¬ 
tinguished  and  no  action  can  be  maintained  after  the  delay 
for  prescription  has  expired." 

In  Quebec,  at  least  for  domestic  purposes,  effect  is  given  to 
the  extinguishment  clause  of  article  2267  ikJ ,  and  presumably, 
if  the  question  arose  in  a  conflict  case  in  Quebec  the  group  of 
articles  to  which  article  2267  refers  would  be  characterized  as 


(i)  Cf.  WilliaTns  v.  Jones  (1811),  13  East  439,  at  p.  450,  charac¬ 
terizing  a  statute  as  procedural  on  tbe^  ground  that  the  right  is  not 
extinguished  if  the  remedy  may  be  revived  by  a  subsequent  promise. 
This  case  will  be  further  mentioned  in  §  4,  note  (A:),  in  connection 
with  the  question  of  tolling  provisions  suspending  the  operation  of 
statutes  of  limitation  by  reason  of  the  absence  of  the  defendant. 

(j)  Article  1234  was  mentioned  in  the  argument,  but  not  in  the 
judgment,  in  Huber  v.  Steiner, 

(k)  Catellier  v.  BHanger,  [19241  S.C.R.  436,  [19241  4  D.L.R. 
267.  This  was  an  action  upon  a  promissory  note  in  a  purely  domestic 
situation  arising  in  Quebec,  involving  articles  2260  and  2267.  There 
was  no  question  of  the  conflict  of  laws,  but,  from  the  point  of  view 
of  legislative  power,  I  have  discussed  the  case  further  in  The  Dis¬ 
order  of  the  Statutes  of  Limitation  (1943),  21  Can.  Bar  Rev.  at  p.  805. 
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substantive.  The  question  perhaps  could  not  arise  in  Quebec 
in  view  of  the  conflict  provisions  of  articles  2290  and  2291 
hereinafter  quoted  (1) ,  and  as  Johnson  (m)  remarks,  article 
2267  does  ‘'not  deal  with  conflicts.’' 

On  the  other  hand,  if  the  same  article  2267  is  in  question 
in  a  court  of  another  country,  a  common  law  country,  a  pre¬ 
scription  provision  of  the  Civil  Code  of  Lower  Canada  might, 
notwithstanding  article  2267,  be  characterized  as  procedural  in 
view  of  other  articles  of  the  code  recognizing  interruption  of 
prescription  or  revival  of  the  debt  by  acknowledgment  on  the 
part  of  the  debtor.  For  example,  in  Canadian  Pacific  Ry,  Co.  v. 
Johnston  (n)  there  are  dicta  to  this  effect.  Huber  v.  Steiner 

( o)  was  cited  by  the  court  as  supporting  the  view  that  the 
Quebec  statute  might  be  characterized  as  merely  barring  the 
remedy.  In  the  later  case  of  Wood  ^  Setick  v.  Compagnie 
Generate  T ransatlantique  (pJ,  2l  United  States  Circuit  Court  of 
Appeals,  while  refraining  from  wholly  approving  the  reasons 
for  judgment  in  the  Johnston  case,  discussed  Huber  v.  Steiner, 
and  considered  it  as  supporting  the  view  that  article  433  of 
the  French  Commercial  Code  (q)  does  not  extinguish  the 
cause  of  action,  but  merely  bars  the  remedy.  The  “libels  were 
filed  for  damage  to  certain  consignments  of  goods,  shipped  on 
the  respondent's  vessels  under  bills  of  lading,  issued  in  France,” 
and  containing  a  provision  for  resort  to  French  law  and  ad¬ 
judication  by  a  French  commercial  tribunal.  Under  article 

{1)  Infra,  at  end  of  the  present  chapter. 

(m)  Conflict  of  Laws  with  Special  Reference  to  the  Law  of  the 
Province  of  Quebec,  vol.  2  (1934)  457. 

(n)  (1894),  61  Fed.  738,  25  L.R.A.  470,  Lorenzen,  Cases  and  Ma¬ 
terials  on  the  Conflict  of  Laws  (5th  ed.  1946)  378.  This  was  a  case 
in  a  United  States  Circuit  Court  of  Appeals,  on  appeal  from  the 
circuit  court  for  Vermont,  in  an  action  brought  by  the  respondent 
against  the  appellant  for  damages  for  injuries  sustained  in  Quebec, 
involving  articles  2262  and  2267  of  the  Civil  Code  of  Lower  Canada. 
The  court  speaks  of  the  'Taw  of  Canada^'  and  the  "code  of  Canada,” 
without  specific  reference  to  Quebec,  but  the  reasoning  is  not  affected 
by  this  misapprehension. 

(o)  Supra,  note  (h). 

(p)  (1930),  43  Fed.  (2nd)  941,  Harper  &  Taintor,  Cases  and  Other 
Materials  on  Judicial  Technique  in  Conflict  of  Laws  (1937)  282,  at 
pp.  285,  286-287  (passages  rejjrinted  on  these  pages  also  appear  in 
Lorenzen,  op,  cit.,  p.  381)  with  particular  reference  to  Buber  v. 
Steiner, 

(q)  Which  like  article  189,  in  question  in  Huber  v.  Steiner,  con¬ 
tains  no  express  provision  for  extinguishment  of  the  cause  of  action. 
Article  434  provides  for  interruption  of  prescription  by  acknowledg¬ 
ment  in  writing. 
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433  of  the  French  Commercial  Code  the  period  of  prescription 
is  one  year,  and  the  appellants  contended  that  the  claims  were 
extinguished,  as  a  result  of  reading  this  article  along  with  article 
1234  of  the  Civil  Code,  which  expressly  provides  for  ex¬ 
tinguishment.  Apparently  without  questioning  the  propriety 
of  resorting  to  the  Civil  Code  in  a  case  governed  by  the  Com¬ 
mercial  Code,  the  court  held  that  prescription  under  article  1234 
itself,  read  in  the  light  of  other  provisions  of  the  Civil  Code 
(r),  should  be  treated  as  more  nearly  analogous  to  a  statute 
'‘barring  the  remedy"  than  to  one  "extinguishing,"  or  "a 
condition  upon,"  the  right.  Huber  v.  Steiner  was  considered 
to  be  an  authority  in  favour  of  the  view  that  article  1234  of 
the  Civil  Code  "went  only  to  the  remedy,"  whereas  it  would 
seem  that  the  provision  really  in  question  in  Huber  v.  Steiner 
was  article  189  of  the  Commercial  Code. 

Beckett  (s)  reviews  the  leading  English  cases  relating  to 
statutes  of  limitation  in  the  conflict  of  laws,  rightly  distinguish¬ 
ing  between  characterization  of  an  English  statute  and  charac¬ 
terization  of  a  foreign  statute.  He  thinks  that  great  weight 
should  be  attached  to  the  foreign  characterization  of  a  foreign 
rule  of  law,  but  that  this  is  not  conclusive  for  an  English 
court,  and  that  the  English  court,  on  the  basis  of  its  informa¬ 
tion  as  to  the  foreign  characterization,  should  then  characterize 
the  foreign  rule  "according  to  the  conceptions  of  analytical 
jurisprudence,  a  branch  of  legal  science  which  is  in  essence 
purely  general  and  theoretical,  and  not  national  (t) — and 
which  on  another  page  he  describes  as  "that  general  science  of 
law,  based  on  the  results  of  the  study  of  comparative  law" 
(u), 

Cheshire  (v),  after  reviewing  the  leading  English  cases,  then, 
with  particular  reference  to  the  case  of  Huber  v.  Steiner  (w), 
in  which  an  English  court  characterized  an  article  of  the  French 

(r)  Under  article  2220  the  debtor  may  renounce  the  benefit  of 
prescription  after  it  is  complete,  and  under  article  2223  the  court 
give  effect  to  prescription  only  if  the  debtor  claims  the  benefit  of  it. 
In  Quebec,  compare  articles  2184  and  2188  of  the  Civil  Code  of 
Lower  Canada. 

is)  The  Question  of  Classification  (“Qualification”)  in  Private 
International  Law  (1934),  15  Brit.  Y.B.  Int.  Law  66-69,  75-77. 

(t)  Op.  cit,  pp.  72,  73. 

(w)  Op.  cit,  p.  59. 

(v)  Private  International  Law  (2nd  ed.  1938)  642,  citing  Beckett, 
op,  citj  pp.  67-68,  75. 

(w)  Supra,  notes  (h),  (o). 
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Commercial  Code  as  procedural  because,  according  to  the  Eng¬ 
lish  test,  it  did  not  extinguish  the  "'right''  but  merely  barred 
the  "remedy,”  says  that  "the  French  view  was  disregarded, 
for  French  law  is  unacquainted  with  the  English  test,  though 
it  holds  on  quite  different  grounds  that  the  particular  article  in 
question  concerns  substance,  not  procedure.”  According  to 
Cheshire  fxj  the  decision  was  wrong  because  the  matter  is 
one  of  secondary  characterization  governed  solely  by  the  proper 
law  of  the  cause  of  action.  Robertson,  who,  like  Cheshire 
considers  the  matter  to  be  one  of  secondary  characterization 
governed  by  the  lex  causae  iyJ,  dissents  from  the  opinion  of 
Beckett  and  Cheshire  that  the  so-called  English  test  for  dis¬ 
tinguishing  between  substance  and  procedure  in  connection 
with  limitation  of  actions  is  unknown  or  not  used  in  France 
and  Germany  (z). 

Beckett's  theory  of  characterization  in  accordance  with  ana¬ 
lytical  jurisprudence  and  comparative  law  is  of  course  attractive 
in  its  attempt  to  attain  a  universal  standard  of  characterization, 
but  would  seem  to  be  impracticable  (a).  The  Cheshire-Rob- 
ertson  theory  of  secondary  characterization  of  a  foreign  statute 
in  accordance  with  the  lex  causae  seems  to  apply  inflexible  logic 
without  regard  to  the  possible  consequences  of  characterizing 
the  foreign  statute  and  the  domestic  statute  by  different  stand¬ 
ards,  and  it  is  submitted  that  what  is  needed  is  a  more  flexible 
theory  of  characterization  by  the  forum  and  final  selection  of 
the  proper  law  after  examination  of  the  potentially  applicable 
laws  (b).  The  Cheshire-Robertson  theory  might  lead,  in  the 
case  of  statutes  of  limitation,  to  the  conclusion  that  neither 
the  foreign  statute  nor  the  domestic  statute  is  applicable,  or 
that  both  statutes  are  applicable  (c).  The  fallacy  inherent  in 
the  supposedly  logical  process  advocated  by  Cheshire  and 
Robertson  has  been  pointed  out  by  Cook  (d).  If  a  cause  of 
action  originates  in  Y  under  the  law  of  Y,  an  action  in  Y  would 


(aj)  Op-  cit-t  pp.  42,  43. 

(y)  Characterization  in  the  Conflict  of  Laws  (1940)  64,  66. 

(z)  Op.  cit-,  pp.  248-250,  citing  as  to  Germany  Schoch,  Klag- 
barkeit,  Prozessanspruch  und  Beweis  in  Licht  des  Internationalen 
Rechts  (1934),  and  as  to  France  the  same  author, 

(а)  Cf-  chapter  3,  §  2. 

(б)  Cf-  chapter  6,  and  chapter  8,  §  7. 

(c)  Cf-  note  (g),  supra. 

(d)  The  Logical  and  Legal  Bases  of  the  Conflict  of  Laws  (1942) 
219  ff.,  224. 
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be  a  pu'iely  domestic  case  and  a  court  in  Y  would  of  course 
apply  the  domestic  statute  of  limitations  without  regard  to  its 
being  characterized  as  substantive  or  procedural  If  the  action 
is  brought  in  X,  and  it  is  alleged  that  the  statute  of  Y  is  char¬ 
acterized  in  Y  as  procedural  obviously  the  characterization  of 
the  statute  of  Y  for  domestic  purposes  is  immaterial  to  its 
characterization  for  conflict  of  laws  purposes,  and  the  char¬ 
acterization  of  the  statute  in  Y  for  conflict  purposes  is  equally 
immaterial  to  a  case  which  from  the  point  of  view  of  Y  is  a 
purely  domestic  case, 

§  3.  Suggested  Modes  of  Solution* 

Obviously  a  process  of  reasoning  which  may  lead  to  the 
conclusion  that  both  the  foreign  statute  and  the  domestic 
statute  of  the  law  of  the  forum  are  applicable,  or  that  neither 
statute  is  applicable,  is  not  satisfactory  (e).  The  forum 
should,  it  is  submitted,  characterize  both  the  foreign  statute 
and  the  domestic  statute  for  the  purpose  of  determining  which 
of  them  is  applicable  within  the  meaning  of  the  conflict  rale  of 
the  law  of  the  forum  relating  to  limitation  of  actions.  In  an 
action  upon  a  foreign  cause  of  action  the  forum  should  compare 
the  two  statutes  and  if  it  comes  to  the  conclusion  that,  not¬ 
withstanding  differences  of  wording,  the  two  statutes 'are  in¬ 
tended  to  perform  essentially  the  same  function,  it  should  de¬ 
cide  which  of  the  two  statutes  is  subsumed  under  the  conflict 
rule  of  the  forum  (f). 

As  already  noted,  the  usual  Anglo-American  conflict  rule  is 
that  a  domestic  statute  of  limitation  relating  to  personal  actions 
is  characterized  as  procedural  and  is  therefore  applicable  even 
to  a  foreign  cause  of  action,  and  that  the  corresponding  foreign 
statute  may  or  may  not  be  characterized  by  the  forum  as 
procedural,  according  to  the  same  test  which  has  led  the  forum 
to  its  characterization  of  the  domestic  statute  as  procedural 

(e)  Cf.  the  similar  problems  in  connection  with  the  Statute  of 
Frauds  and  analogous  statutes,  discussed  in  chapter  4,  §  4. 

(/)  Cf.  Nussbaum,  Principles  of  Private  International  Law 
(1943)  83,  84,  and  the  same  author*s  review  of  Robertson,  Charac¬ 
terization  in  the  Conflict  of  Laws  (1940),  40  Columbia  L.  Rev.  1464, 
1465.  On  the  other  hand,  see  Rabel,  Conflict  of  Laws,  vol.  1  (1945) 
63-67,  under  the  heading  Extent  of  the  Reference,  specifically  criti¬ 
cizing  Huber  v.  Steiner  {supra,  pp.  244,  245)  and  rejecting  the 
theory  of  secondary  characterization.  According  to  Rabel,  without 
resort  to  comparative  law,  a  satisfactory  solution  can  be  found  in 
the  application  of  the  foreign  law  “in  its  totality.” 
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The  result  may  or  may  not  be  satisfactory  in  particular  cir¬ 
cumstances,  and  the  conflict  rule  should,  it  is  submitted,  be 
reconsidered  and  restated  with  the  view  of  reaching  a  satis¬ 
factory  result  in  every  kind  of  case. 

One  alternative  is  for  an  Anglo-American  court  to  adhere  to 
the  rule  that  the  domestic  statute  is  characterized  as  procedural, 
and  then,  if  the  corresponding  foreign  statute  performs  an 
essentially  similar  function,  characterize  it  as  procedural  within 
the  meaning  of  the  conflict  rule  of  the  forum,  without  regard 
to  the  way  in  which  it  is  characterized  in  the  foreign  country 
or  the  way  in  which  it  might  be  characterized  according  to  the 
test  used  in  the  characterization  of  the  domestic  statute.  Thus, 
in  an  action  upon  a  foreign  cause  of  action  only  the  domestic 
statute  would  be  material.  The  result  would  be  satisfactory 
to  the  extent  that  one,  and  only  one,  of  the  two  statutes 
would  be  applicable,  but  the  question  whether  it  is  wholly 
satisfactory  to  apply  the  domestic  statute  of  the  forum  to  a 
foreign  cause  of  action  is  doubtful. 

Another  alternative  is  for  an  Anglo-American  court,  to  re¬ 
consider  the  foundation  of  the  usual  conflict  rule  based  on  the 
characterization  of  statutes  of  limitation  as  procedural,  and 
adopt  the  rule  generally  prevalent  in  continental  Europe  that 
a  statute  of  limitation  or  prescription  is  substantive,  and  that 
the  statute  of  the  proper  law  of  the  cause  of  action  is  appli¬ 
cable  (g). 

(g)  Cf-  E.  G.  Llorenzen],  The  Statute  of  Limitations  and  the 
Conflict  of  Laws  (1919),  28  Yale  L.J.  492,  at  pp.  495-497.  To  the 
contrary,  see  Ailes,  op,  cit,  (supra,  notes  (a)  and  (b)  in  §  1  of  the 
present  chapter),  approving  of  the  existing  Anglo-American  rule. 
Hancock,  Torts  in  the  Conflict  of  Laws  (1942)  133-140,  concludes 
his  discussion  of  statutes  of  limitation  with  a  general  reference  to 
Lorenzen's  note  and  the  article  by  Ailes,  and  to  a  note  in  (1931) 
71  U.  of  Penn.  L.  Rev.  1112.  He  stresses  the  distinction  between  a 
situation  in  which  the  foreign  limitation  period  is  shorter,  and  a 
situation  in  which  it  is  longer,  than  the  corresponding  domestic  lim¬ 
itation  period,  and  suggests  different  treatment  of  these  two  situa¬ 
tions.  His  discussion,  which  relates  chiefly  to  tort  cases,  presupposes 
the  doctrine  prevalent  in  the  United  States  that  tort  liability  is 
determined  by  the  law  of  the  **place  of  wrong'^  and  therefore  is, 
to  some  extent  at  least,  inapplicable  in  a  forum  in  which  the  doctrine 
of  Phillips  V.  Eyre  (1870),  L.R.  6  Q.B.  1,  prevails:  see  chapter  45. 
He  omits  any  cross-reference  to  the  characterization  (qualification, 
classification)  ^  problem,  although  on  pp.  66,  69,  72,  73,  76,  he  has 
already  mentioned^  statutes  of  limitation  in  connection  with  that 
problem.  The  distinction  above  mentioned  might  be  a  useful  device 
to  prevent  injustice  in  some  cases,  if  none  of  the  solutions  suggested 
later  in  the  text  should  be  found  to  be  practicable.  In  the  discussion 
in  §  4  of  the  present  chapter  I  refer  to  the  same  distinction. 
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Either  alternative  might  be  too  difficult  for  an  Anglo-Ameri¬ 
can  court,  but,  as  noted  below,  in  the  converse  case  the  problem 
did  not  prove  too  difficult  for  a  German  court,  and  in  British 
Columbia  and  in  some  states  of  the  United  States  statutes  have 
been  passed  making  applicable,  to  some  extent,  foreign  statutes 
of  limitation  to  foreign  causes  of  action. 

Some  German  cases  (h)  are  good  examples  of  difficulties 
arising  from  diverse  characterizations  of  statutes  of  limitation. 
An  action  was  brought  in  Germany  upon  a  Tennessee  prom¬ 
issory  note,  after  the  German  period  of  limitation  (3  years) 
and  before  the  Tennessee  period  (6  years)  had  expired.  It 
was  held  in.  1882  that  neither  statute  applied,  the  German 
statute  because  it  was  substantive  by  German  law,  and  the 
Tennessee  statute  because  it  was  procedural  by  Tennessee  law. 
The  decision,  says  Nussbaum,  was  ''obviously  unsound,”  and 
in  later  cases  (in  1910  and  1934)  concerning  English  promis¬ 
sory  notes  German  courts  "reached  a  better  result.”  The  courts 
found  that  the  limitation  of  actions,  though  differently  char¬ 
acterized  in  German  law  and  English  law,  is  practically  the 
same  in  effect,  despite  minor  differences,  and  therefore  the 
English  statute  of  limitation  is  a  limitation  within  the  mean¬ 
ing  of  the  German  conflict  rule  and  "under  the  German  theory, 
as  going  to  substantive  law.”  Consequently  the  German 
courts  applied  the  English  statute. 

The  normal  result  of  the  strong  tendency  of  Anglo-Ameri¬ 
can  courts  to  characterize  foreign  as  well  as  domestic  statutes 
of  limitation  as  procedural  is  to  deprive  the  defendant  of  the 
benefit  of  the  foreign  statute  in  an  action  upon  a  foreign  cause 
of  action.  Courts  have  sometimes  succeeded  in  avoiding  this 
result  by  what  Holmes  J.  calls  "a  reasonable  distinction  and 
"have  been  willing  to  treat  limitations  of  time  as  standing  like 
other  limitations  and  cutting  down  the  defendant’s  liability 
wherever  he  is  sued.  The  common  case  is  where  a  statute 
creates  a  new  liability  and  in  the  same  section  or  in  the  same 
act  limits  the  time  within  which  it  can  be  enforced,  whether 
using  words  of  condition  or  not.  The  same  conclusion  would 
be  reached  if  the  limitation  were  in  a  different  statute,  pro- 


(h)  See  Nussbaum,  op.  (note  (f),  supra) ;  cf.  Beckett,  op.  cit. 
(note  (s),  supra)  67,  criticizing  the  decision  of  1882,  and  advocating 
the  solution  in  fact  adopted  in  the  decision  of  1910. 
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vided  it  was  directed  to  the  newly  created  right  so  specifically 
as  to  warrant  saying  that  it  qualified  the  right”  (i). 

§  4*  Tolling  Provisions  of  Domestic  Statute. 

Again,  in  another  class  of  cases,  the  exclusive  application  of 
the  domestic  statute  of  limitation  to  a  foreign  cause  of  action 
may  operate  unfairly  against  the  defendant,  namely,  if  he  is 
not  only  deprived  of  the  benefit  of  the  foreign  statute,  but  also, 
by  reason  of  a  tolling  provision  of  the  domestic  statute,  is 
deprived  of  the  benefit  of  that  statute.  The  prototypes  of 
tolling  provisions  in  statutes  of  limitation  are  the  saving  clauses 
of  21  James  I,  c.  16,  s.  7,  and  4  5  Anne,  c.  3  (or  c.  16), 

s.  19,  the  former  preserving  the  right  of  the  plaintiff,  if  he  was 
beyond  the  seas  when  his  cause  of  action  accrued,  to  bring  an 
action  within  the  statutory  period  after  his  return,  and  the 
latter  preserving  the  right  of  the  plaintiff  to  bring  an  action 
within  the  statutory  period  after  the  defendant's  return  in 
the  case  of  the  latter  being  beyond  the  seas  when  the  cause 
of  action  accrued.  Provisions  of  the  latter  type  still  appear  in 
some  Anglo-American  statutes,  but  provisions  of  both  types 
have  been  repealed  in  England  (j). 

WtUiams  v.  Jones  (k)  is  an  old  and  typical  case  under  the 
former  English  law.  The  statutes  of  James  and  Anne  were 


(i)  Holmes  J.  in  Davis  v.  Mills  (1904),  194  U.S.  451,  Cheatham, 
Dowling,  Goodrich  and  Griswold, ,  Cases  and  Materials  on  Conflict  of 
Laws  (2nd  ed.  1941)  555.  The  learned  judge's  fondness  for  his 
own  much  criticized  obligatio  theory — of.  Cook,  op.  cit.  (note  (d), 
supra)  34  ff.--leads  him  to  state  the  Anglo-American  treatment  of 
statutes  of  limitation  as  a  qualification  [modification]  of  that  theory. 
Other  cases  on  the  point  stated  in  the  text  are  to  be  found  in  Loren- 
zen,  op.  cit.  (note  (n),  supra)  394  ff.;  of.  Goodrich,  Conflict  of  Laws 
{2nd  ed.  1938)  203,  204;  Stumberg,  Conflict  of  Laws  (1937)  143, 
145. 

(j)  Limitation  Act,  1939;  Preston  &  Newsom,  Limitation  of 
Actions  (1940)  314.  The  provision  relating  to  the  p^laintiff's  absence 
had  been  repealed  in  England  by  the  Mercantile  Law  Amendment 
Act,  1856. 

(/c)  (1811),  13  East  439;  of.  note  (i),  in  §  1.  This  case  illustrates 
the  provision  relating  to  the  defendant's  absence.  The  provision 
relating  to  the  plaintiff's  absence  is  illustrated  by  Lafond  v.  Ruddock 
(1853),  13  C.B.  813,  at  pp.  818-819:  ‘The  statute  of  limitations  is 
a  rule  of  procedure  only;  and  foreigners  suing  here  are  only  allowed 
the  tinje  limited  by  the  statute  of  James,  without  reference  to  any 
limitation  which  may  obtain  in  the  country  where  the  contract  was 
made."  Consequently,  even  in  the  case  of  a  plaintiff  domiciled  in 
France  when  the  cause  of  action  arose,  the  statutory  period  began 
to  run  against  him  in  England  from  the  time  of  his  “return" 
(that  is,  coming)  to  England.  See  also  Huber  v.  SteineVy  supra,  note 
(h)  in  §  1  of  the  present  chapter. 
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assumed  to  be  in  force  in  India  where  the  cause  of  action  arose, 
and  it  was  held  that  under  the  same  statutes,  in  force  in  Eng¬ 
land,  the  plaintiff’s  action  in  England  was  preserved  by  the 
fact  that  it  was  brought  within  six  years  after  the  defendant’s 
return  to  England,  although  more  than  six  years  (during 
which  the  defendant  was  resident  in  India)  had  elapsed  since 
the  accrual  of  the  cause  of  action  in  India,  It  is  at  least  open 
to  question  whether  it  is  just,  in  the  case  of  a  defendant  in 
whose  favour  the  foreign  statute  has  run  during  his  residence 
in  the  foreign  country,  to  deprive  him  of  the  benefit  of  the 
domestic  statute  merely  because  he  has  come  to  the  country  of 
the  forum  less  than  the  statutory  period  before  action.  The 
case  has  been  followed  in  some  Canadian  cases  without  any 
suggestion  that  the  result  is  unfair  (1),  but,  as  will  be  noted 
later,  the  situation  is  one  which  in  some  provinces  of  Canada 
and  in  some  states  of  the  United  States  has  seemed  to  be  a 
proper  case  for  remedial  legislation. 

On  the  other  hand,  if  the  period  of  limitation  has  not  yet 
run  under  the  foreign  statute,  it  would  not  appear  to  be  un¬ 
just  to  deprive  the  nomadic  defendant  of  the  benefit  of  the 
domestic  statute  in  his  new  residence  by  virtue  of  a  tolling 
provision  of  that  statute.  This  situation  might  arise  in  the 
case  of  an  action  upon  a  foreign  judgment,  normally  barred 
after  six  years,  although  an  action  upon  the  judgment  in  the 
foreign  country  might  not  be  barred  because  the  period  of 
limitation  there  might  be  twenty  years. 

In  Rutledge  v.  United  States  Savings  and  Loan  Co.  (m) 
the  Supreme  Court  of  Canada  reversed  the  judgment  of  the 
Territorial  Court  of  the  Yukon  Territory  in  favour  of  the 
plaintiff  company  in  an  action  brought  in  the  Territory  upon 
a  foreign  judgment.  The  period  of  limitation  prescribed  by  an 
ordinance  of  the  Yukon  (1890,  c.  31)  being  six  years  as  upon 
a  simple  contract,  the  majority  of  the  court  held  that  the 
terms  of  the  ordinance  excluded  the  application  of  the  statute 
of  Anne  by  which  time  would  not  have  run  in  favour  of  the 
defendant  Rutledge  until  he  came  to  the  Yukon,  and  there¬ 
fore  the  action  in  the  Yukon  was  barred  because  more  than 
six  years  had  elapsed  since  the  cause  of  action  arose  although 
less  than  six  years  had  elapsed  since  the  defendant  came  to  the 

(1)  E,g.,  Caroell  v.  Wallace  (1873),  9  N.S.E.  165;  of.  Bugbee  v. 
Clergue  (1900),  27  O.A.E.  96,  s.c.,  affirmed,  siih  nom.  Clergue  v. 
Humphrey  (1900),  31  Can.  S.C.E.  66. 

(w)  (1906),  37  Can.  S.C.R.  546. 
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Yukon.  Idington  J.,  one  of  the  majority  in  the  Supreme 
Court,  said  that  the  argument  for  the  plaintiff  involved  reading 
the  words  '‘after  the  cause  of  action  arose"  in  the  ordinance 
as  if  they  were  followed  by  the  words  "in  the  Territory  of 
the  Yukon." 

Possibly  the  Rutledge  case  and  Idington  J.'s  reasons  for 
judgment  explain  why  in  the  uniform  statute  prepared  by  the 
Conference  of  Commissioners  on  Uniformity  of  Legislation  in 
Canada  (n),  and  adopted  in  Alberta,  Manitoba,  Saskatchewan 
and  Prince  Edward  Island  the  provision  suspending  the  run¬ 
ning  of  the  statute  on  account,  of  the  absence  of  the  defendant 
is  modified  as  follows : 

If  a  person  is  out  of  the  province  at  the  time  a  cause  of  action 
against  him  arises  within  the  province  (o). 

In  the  statutes  of  New  Brunswick,  Nova  Scotia  and  Ontario 
there  is  no  similar  modification  of  the  tolling  provision  relating 
to  the  defendant's  absence  from  the  province,  and  thus  the 
former  English  law  is  perpetuated.  In  England,  on  the  con¬ 
trary,  as  already  noted,  the  law  has  been  changed  by  the 
omission  of  any  provision  relating  to  the  absence  of  the  de¬ 
fendant. 

In  British  Columbia,  there  has  been  in  force  since  1868  (p) 
a  provision  which  is  now  incorporated  in  R.S.B.C.  1936,  c. 
159,  s.  55,  as  follows: 

55.  In  case  any  action  shall  be  instituted  in  this  province  against 
any  person  here  resident,  in  respect  of  a  cause  of  action  or  suit 
which  has  arisen  between  such  person  and  some  other  person  in  a 
foreign  country,  wherein  the  person  so  sued  shall  have  been  resident 
at  the  time  when  such  cause  of  action  or  suit  shall  have  first  arisen, 
such  action  shall  not  be  maintained  in  any  court  of  civil  jurisdiction 
in  the  province  if  the  remedy  thereon  in  such  foreign  country  is 
barred  by  any  statute  or  enactment  for  the  limitation  of  actions  ex¬ 
isting  in  such  foreign  country. 

The  foregoing  provision  is  of  course  of  especial  interest, 
because  it  it  not  limited  to  the  relatively  narrow  purpose  of 
remedying  the  possible  hardship  that  a  nomadic  defendant,  in 
whose  favour  the  statute  of  limitation  of  his  former  place  of 
residence  has  run,  may  be  deprived  of  the  benefit  of  the  foreign 


{n)  See  Conference  Proceedings  (1931)  34-53,  and  (1932)  26-31; 
Canadian  Bar  Association  Year  Book  (1931)  280-299,  and  (1932) 
194-199. 

(o)  See  now  R.S.A.  1942,  c.  133,  s.  49;  R.S.M.  1940,  c.  121,  s.  40; 
R.S.S.  1940,  c.  70,  s.  49;  P.E.I.  1939,  c,  30,  s.  45.  The  italics  are 
mine. 

(p)  The  Limitation  of  Actions  Ordinance,  1868,  s.  1. 
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statute  by  reason  of  a  tolling  provision  of  the  statute  of  his 
new  place  of  residence  postponing  the  running  of  that  statute 
during  his  absence.  The  British  Columbia  statute,  in  more 
general  terms,  gives  the  defendant  the  benefit  of  the  foreign 
statute,  (which  would  usually  though  not  necessarily  be  a 
provision  of  the  proper  law  of  the  cause  of  action),  even 
though  that  statute  might  be  characterized  as  procedural  ac¬ 
cording  to  the  test  in  use  in  the  forum  for  distinguishing  be¬ 
tween  substance  and  procedure.  Obviously  the  legislature  of 
British  Columbia  does  not  approve  of  the  Anglo-American 
theory,  according  to  which  the  forum  usually  reaches  the  con¬ 
clusion  that  both  the  foreign  statute  and  the  domestic  statute 
are  procedural,  and  therefore  the  domestic  statute  alone  is 
applicable,  but  the  British  Columbia  statute  deals  perhaps  too 
generously  with  the  defendant  if,  as  is  probable,  it  still  gives 
him  the  benefit  of  the  domestic  statute  in  the  event  of  the 
plaintiff's  remedy  not  being  barred  by  the  foreign  statute — for 
example,  if  the  period  of  limitation  of  the  domestic  statute  is 
shorter  than  that  of  the  foreign  statute. 

The  British  Columbia  statute  is  a  good  example  of  what  in 
the  United  States  is  called  a  ‘"borrowing"  statute.  Statutes  of 
this  kind,  which  “borrow"  the  provisions  of  the  law  of  other 
states,  or  direct  a  court  in  X  to  apply  the  provisions  of  the 
law  of  Y  in  certain  circumstances  are  in  force  in  many  of 
the  states  of  the  United  States  in  various  forms  (r) . 

As  regards  the  law  of  Quebec,  I  merely  quote,  without  dis¬ 
cussing,  articles  2189,  2190  and  2191  of  the  Civil  Code  of 
Lower  Canada  (s). 

2189.  Prescriptions  in  respect  of  immoveable  property  are  gov¬ 
erned  by  the  law  of  the  place  where  it  is  situated. 


(q)  In  other  words  such  a  statute  constitutes  a  conflict  rule  of 
the  law  of  the  enacting  state. 

(r)  See  Legislation  Governing  the  Applicability  of  Foreign 
Statutes  of  Limitation  (1935),  35  Columbia  L.  Rev.  762;  Lorenzen, 
Cases  and  Materials  on  the  Conflict  of  Laws  (5th  ed.  1946)  376,  377; 
Cheatham  et  al.,  op.  cit  (note  (i),  supra,)  562-569;  Robertson,  Char¬ 
acterization  in  the  Conflict  of  Laws  (1940)  252;  comment  (1945), 
59  Harvard  L.  Rev.  291. 

(s)  For  detailed  discussion  of  these  intricate  provisions,  see 
Johnson,  Conflict  of  Laws  with  Special  Reference  to  the  Law  of  the 
Province  of  Quebec,  vol.  2  (1934)  450  ff.,  and  his  Extinctive  Pre¬ 
scription:  Conflict  of  Laws;  Sources  of  Quebec  Rules  (1941),  4  U. 
of  Toronto  L.J,  109;  c/.  Perrault,  Traite  de  Droit  Commercial,  vol. 
3  (1940)  959-962;  my  Bills  of  Exchange  Act  in  Quebec  (1942),  20 
Can.  Bar  Rev.  at  p.  733. 
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2190.  As  regards  moveable  property  and  personal  actions,  even 
in  matters  of  bills  of  exchange  and  promissory  notes  and  commercial 
matters  in  general,  one  or  more  of  the  following  prescriptions  may 
be  invoked: 

(1)  Any  prescription  entirely  acquired  under  a  foreign  law, 
when  the  cause  of  action  did  not  arise  or  the  debt  was  not  stipulated 
to  be  paid  in  Lower  Canada,  and  such  prescription  has  been  so 
acquired  before  the  possessor  or  the  debtor  had  his  domicile  therein; 

(2)  Any  prescription  entirely  acquired  in  Lower  Canada,  reck¬ 
oning  from  the  date  of  the  maturity  of  the  obligation,  when  the 
cause  of  action  arose  or  the  debt  was  stipulated  to  be  paid  therein, 
or  the  debtor  had  his  domicile  therein  at  the  time  of  such  maturity; 
and  in  other  cases  from  the  time  when  the  debtor  or  possessor 
becomes  domiciled  therein; 

(3)  Any  prescription  resulting  from  the  lapse  of  successive 
periods  in  the  cases  of  the  two  preceding  paragraphs,  when  the  first 
period  elapsed  under  the  foreign  law. 

2191.  Prescriptions  commenced  according  to  the  law  of  Lower 
Canada  are  completed  according  to  the  same  law,  without  prejudice 
to  the  right  of  invoking  those  acquired  previously  under  a  foreign 
law,  or  by  a  union  of  periods  under  both  laws,  conformably  to  the 
preceding  article. 


Chapter  XIII. 


SUBSTANCE  AND  PROCEDURE 

If  a  situation  giving  rise  to  litigation  is  a  purely  domestic 
one  in  the  country  of  the  forum,  so  that  no  question  of  the 
conflict  of  laws  is  involved,  a  court  applies  of  course  all  the 
relevant  rules  of  the  law  of  the  forum,  whether  those  rules  are 
procedural  or  are  substantive,  and  usually  there  is  no  need  to 
distinguish  between  substance  and  procedure.  Nevertheless  the 
court  may  for  some  domestic  purposes  be  obliged  sometimes  to 
draw  the  distinction. 

On  the  other  hand,  if  the  situation  is  so  connected  with 
some  other  country  as  to  requite  the  court,  in  accordance  with 
the  conflict  rules  of  the  law  of  the  forum,  to  resort  to  the  rules 
of  law  of  that  country  as  regards  some  question  arising  from 
the  situation,  it  happens  more  frequently  that  the  court  is 
obliged  to  draw  the  distinction  between  substance  and  pro¬ 
cedure.  This  result  follows  from  the  principle  (if  that  is  the 
right  word)  that  a  court  always  applies  the  procedural  rules 
of  the  law  of  the  forum,  and  that  its  resort  to  the  rules  of 
law  of  another  country  is  limited  to  the  substantive  rules  of 
that  law. 

The  distinction  between  substance  and  procedure  has  been 
the  subject  of  a  considerable  body  of  writing:  and  it  seems 
worth  while  at  this  point  to  refer  in  a  footnote  to  some  of  the 
significant  articles  on  this  topic  written  in  English  ia) ,  in  ad¬ 
dition  to  the  discussion  to  be  found  in  all  the  general  books 


(a)  McClintock,  Distinguishing  Substance  and  Procedure  in  the 
Conflict  of  Laws  (1930),  78  U.  of  Penn.  L.  Rev.  938;  Delimitation  of 
Procedure  in  the  Conflict  of  Laws  (1933),  47  Harv.  L.  Rev.  315; 
Cook,  “Substance”  and  “Procedure”  in  the  Conflict  of  Laws  (1933), 
42  Yale  L.J.  333,  and  “Characterization”  in  the  Conflict  of  Laws 
(1941),  51  Yale  L.J.  191,  republished  with  “supplementary  remarks, 
1942”  as  chapters  6  and  8  of  his  book.  The  Logical  and  Legal  Bases 
of  the  Conflict  of  Laws  (1942) ;  Mendelssohn-Bartholdy,  Delimitation 
of  Right  and  Remedy  in  the  Cases  of  Conflict  of  Laws  (1935),  16 
Brit.  Y.B.  Int.  Law  20;  cf.  review  of  Schoch,  Klagbarkeit,  Prozes- 
sanspruch  und  Beweis  im  Licht  des  Intematialen  Rechts  (1934),  by 
Mendelssohn-Bartholdy  (1935),  51  L.Q.  Rev.  563,  and  by  Rheinstein 
(1936),  84  U.  of  Penn.  L.  Rev.  438;  Robertson,  Characterization  in 
the  Conflict  of  Laws  (1940)  245  if.;  Ailes,  Substance  and  Procedure 
in  the  Conflict  of  Laws  (1941),  39  Mich.  L.  Rev.  392. 
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on  the  conflict  of  laws,  but  omitting  some  articles  specifically 
relating  to  the  Statute  of  Frauds  and  the  statutes  of  limitation, 
discussed  in  other  chapters  (b). 

The  principle  that  a  court  applies  the  domestic  procedural 
rules  of  the  law  of  the  forum  and  that  it  refers  only  to  the 
substantive  rules  of  the  law  of  another  country  in  a  situation 
connected  with  that  country  constitutes  of  course  an  outstand¬ 
ing  limitation  on  any  supposed  conflict  rule  that  the  court  is 
to  ‘'apply'"  the  “law"  of  another  country  or  that  the  “law" 
of  that  country  “governs"  or  “determines"  a  given  question 
in  any  sense  of  the  word  “law"  (c). 

Cook  (d)  has  justly  emphasized  the  relativity  or  variability 
of  the  distinction  between  substance  and  procedure.  There  is 
an  inherent  difficulty  in  drawing  the  line  even  in  domestic  law, 
and  the  line  may  be  drawn  in  one  place  for  one  purpose  and  in 
another  place  for  another  purpose,  and  for  some  purpose  of 
the  conflict  of  laws  the  line  may  be  drawn  in  still  another 
place.  It  follows  that  in  any  case  that  is  near  the  borderline 
between  substance  and  procedure,  it  is  impossible  to  characterize 
a  rule  of  law  in  the  abstract  or  for  all  purposes,  and  that  the 
fact  that  the  rule  is  characterized  as  procedural  for  some  domestic 
purpose  does  not  mean  that  it  ought  to  be  characterized  as 
procedural  for  some  purpose  of  the  conflict  of  laws.  In  law, 
as  in  physical  science,  the  line  which  is  supposed  to  divide  one 
category  from  another  sometimes  has  no  objective  existence  and 
cannot  be  “discovered"  by  analysis  alone,  but  must  be  “drawn", 
regard  being  had  to  the  particular  purpose  for  which  it  is  to 
be  drawn  ( e) . 

Cook  ffj  mentions,  by  way  of  example,  seven  domestic 
purposes  for  which  in  the  United  States  it  may  be  important  to 
distinguish  between  substance  and  procedure,  and  some  of 
these  examples  might  be  used  by  analogy  in  Canada  or  Eng¬ 
land.  In  Canada  the  distinction  may  be  important  with  re¬ 
gard  to  legislative  power,  as  for  example,  under  clause  14  of 

(6)  See  chapter  4,  §  4  (Statute  of  Frauds),  and  chapter  12 
(statutes  of  limitation). 

(c)  The  ambiguities  inherent  in  the  words  enclosed  in  quotation 
marks  are  discussed  in  chapter  2. 

(d)  In  the  articles  cited  in  note  (a),  supra,  republished  with  sup¬ 
plementary  remarks  in  his  book,  The  Logical  and  Legal  Bases  of  the 
Conflict  of  Laws  (1942).  The  subsequent  citations  of  Cook  in  the 
present  chapter  refer  to  his  book. 

(e)  Cook,  op.  cit  (note  (d),  supra)  165  ff. 

(/)  Op.  cit  (note  (d),  supra)  163-166. 
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s.  92  of  the  British  North  America  Act,  1867,  which  confers 
jurisdiction  upon  a  provincial  legislature  to  legislate  in  relation 
to  a  matter  coming  within  ''procedure  in  civil  matters  in  [pro¬ 
vincial]  courts/'  The  word  "procedure"  in  this  clause  may 
have  a  different  meaning  from  that  which  it  has  for  the  pur¬ 
poses  of  the  conflict  of  laws  (g).  Again,  the  words  "rules  of 
practice  and  procedure"  occurring  in  s.  106  of  the  Ontario 
Judicature  Act  (h)  may  have  a  different  meaning  from  that 
which  they  or  similar  words  might  have  in  the  conflict  of 
laws. 

If  the  distinction  is  to  be  drawn  for  the  purpose  of  some 
rule  of  the  conflict  of  laws  of  the  law  of  the  forum,  it  is  sub¬ 
mitted  that  the  court  should  characterize  both  a  domestic 
statute  and  a  foreign  statute  for  the  purpose  of  determining 
which  of  them  is  applicable  within  the  meaning  of  the  particular 
conflict  rule  of  the  law  of  the  forum.  In  an  action  upon  a 
foreign  cause  of  action  the  court  should  compare  the  two 
statutes  and  if  it  comes  to  the  conclusion  that,  notwithstanding 
differences  of  wording,  the  two  statutes  arc  intended  to  perform 
essentially  the  same  function,  it  should  decide  which  of  them 
is  subsumed  under  the  conflict  rule  of  the  law  of  the  forum  (i)* 

If  the  successful  prosecution  of  an  action  is  prevented  by 
reason  of  a  procedural  rule  of  the  law  of  the  forum,  there  can 
be  no  resort  to  the  law  of  another  country  and  any  conflict 
rule  of  the  law  of  the  forum  which  indicates  that  the  proper 
law  of  the  cause  of  action  is  the  law  of  that  country,  or  that  the 
merits  of  the  controversy  should  be  decided  by  that  law,  is 
frustrated  (;V.  Therefore  a  court  should  not,  without  due 
consideration  of  the  consequences,  characterize  a  rule  of  the  law 
of  the  forum  as  procedural  in  the  conflict  of  laws,  even  though 
the  rule  may  be  characterized  as  procedural  for  some  domestic 
purpose. 

If  the  successful  prosecution  of  an  action  is  not  prevented  by 
any  procedural  rule  of  the  law  of  the  forum,  and  resort  to  some 


(g)  See  my  Disorder  of  the  Statutes  of  Limitation  (1943),  21  Can. 
Bar  Eev.  669,  786,  at  p.  800. 

(k)  R.S.O.  1937,  c.  100,  amended  by  Ontario  statutes,  1941,  c.  24, 
which  inter  alia^  creates  a  “rules  committee”  as  the  rule-making  body 
in  place  of  the  “judges  of  the  Supreme  Court.” 

(i)  Cf.  chapter  12,  §  3,  with  special  reference  to  statutes  of  lim¬ 
itation. 

(i)  Cf.  chapter  4,  §  4  (Statute  of  Frauds),  and  chapter  12,  §  1 
(limitation  of  action  or  prescription). 
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foreign  law  is  indicated  by  a  conflict  rule  of  the  law  of  the 
forum,  a  court  may  have  to  characterize  a  rule  of  the  foreign 
law  as  substantive  or  procedural,  because  if  it  is  procedural,  it 
is  outside  of  the  scope  of  the  reference  by  the  conflict  rule  to 
the  foreign  law  (k) ,  and  the  question  arises  to  what  extent  the 
court  should  follow  the  characterization  of  the  rule  in  the  for¬ 
eign  law.  If  the  foreign  rule  is  characterized  in  the  foreign 
law  for  some  domestic  purpose  of  the  foreign  law,  the  char¬ 
acterization  is  obviously  immaterial.  Even  if  the  foreign  rule 
is  characterized  in  the  foreign  law  for  some  purpose  of  the 
conflict  rules  of  that  law,  it  does  not  follow  that  the  court 
must  characterize  the  rule  in  the  same  way  for  some  purpose 
of  a  conflict  rule  of  the  law  of  the  forum;  a  different  character¬ 
ization  may  be  required  so  as  to  give  effect  to  the  purpose  of 
the  conflict  rule  of  the  law  of  the  forum  (1). 

However  difficult  it  may  sometimes  be,  historically,  logically 
or  in  any  other  way,  to  distinguish  between  substance  and 
procedure,  the  drawing  of  the  distinction  is  inevitable, 

Ailes  (m)  says: 

It  is  preferable  to  rest  the  distinction  upon  the  low  practical 
ground  that,  without  it,  judicial  business  could  hardly  continue.  .  .  . 
It  is  one  thing  to  admit  proof  of  foreign  law  to  establish  a  tort,  a 
contract  or  a  conveyance;  it  is  quite  another  to  investigate  the  for¬ 
eign  law  on  every  one  of  the  multitude  of  points  regarding  sum¬ 
monses,  affidavits,  attachments,  pleadings,  trials,  evidence,  execution 
and  costs  which  will  arise. 

Cook  (n) ,  discussing  the  meaning  of  a  reference  by  a  conflict 
rule  to  the  law  of  another  state  on  a  question  of  damages,  says: 

Although  it  is  often  said  that  the  ‘substantive  law'  of  the  other 
state  ‘governs'  the  case,  the  word  ‘governs'  is  misleading:  an  Am¬ 
erican  court  does  not  hand  the  case  over  to  the  law  of  the  foreign 
state  for  decision.  If  it  allows  a  recovery,  it  merely  decides,  on 
grounds  of  social  convenience,  to  give  a  right  to  damages  “as  nearly 
homologous  as  possib'’e”  to  the  right  given  by  the  foreign  law.  As  a 
purely  practical  matter,  however,  it  can  not  undertake  to  follow  the 
rules  for  service  of  process,  of  pleading,  of  evidence,  etc.,  of  the 
foreign  state.  This  is  expressed  in  general  language  by  saying  that 
the  forum  will  follow  its  own  ‘procedural  law.'  This  distinction  is 
one  which  is  being  drawn  by  the  court  of  the  forum  for  its  own 
protection:  it  cannot  devote  too  great  effort  to  an  attempt  to  give 
precise^  what  the  foreign  court  would  give.  Whenever  it  is  called 
upon  to  decide  for  the  first  time,  in  cases  of  this  kind,  whether  a 
given  rule  of  the  purely  domestic  law  of  the  foreign  state  shall  be 


(k)  Of.  chapter  4,  §  4,  and  chapter  12,  §  2. 

(0  C/.  chapter  12,  concluding  part  of  §  2,  leading  on  to  suggested 
modes  of  solution  in  §  3. 

(m)  Op.  cit.  (note  (a),  supra)  at  p.  416. 

(u)  Op,  cit,  (note  (d),  supra)  222-223. 
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classified  (‘characterized’)  as  ‘substantive’  or  ‘procedural’,  its  prob¬ 
lem  is  to  decide  from  the  standpoint  of  its  own  practical  conveniericej 
whether  the  rule  in  question  is  important  enough  to  justify  spending 
the  time  required  to  ascertain  what  that  rule  is  and  how  it  is  to  be 
applied  (o). 

Cook*s  statement  just  quoted,  and  his  theory,  referred  to 
earlier  (p),  of  the  relativity  or  variability  of  the  distinction 
between  substance  and  procedure,  ate  of  course  inconsistent 
with  the  theory  that  a  reference  by  a  conflict  rule  of  the  law 
of  the  forum  to  a  foreign  law  involves  the  result  that  the  char¬ 
acterization  adopted  in  the  foreign  law  of  a  rule  of  that  law  is 
a  matter  of  ''secondary''  characterization  which  must  be  ac¬ 
cepted  as  conclusive.  Robertson,  on  one  page  of  his  book  (q) 
pays  lip  service  to  Cook's  theory  of  relativity  or  variability,  and 
on  the  following  page  states  his  own  theory  of  secondary  char¬ 
acterization,  apparently  without  perceiving  the  inconsistency 
between  Cook's  theory  and  his  own  (r). 

I  have  in  other  chapters  noted  some  reasons  for  finding  fault 
with  the  tendency  of  English  courts  to  characterize  a  statute 
as  procedural  because  it  is  expressed  in  the  form  "no  action 
shall  be  brought."  This  tendency  is  manifest  in  the  judicial 
characterization  of  the  Statute  of  Frauds  is) ,  statutes  of  lim¬ 
itation  (t),  and  the  Gaming  Acts  of  1845  and  1892  iuJ, 
although  in  some  cases  the  courts  seek  to  justify  the  character¬ 
ization  on  other  or  additional  grounds. 

It  is  submitted  that  prima  fade  a  provision  that  "no  action 
shall  be  brought"  or  other  similar  provision  should  not  be 
characterized  as  procedural  for  any  purpose  of  the  conflict  of 


(o)  Cook’s  suggestion  that  in  a  case  arising  between  two  states 
of  the  United  States  the  forum  should  characterize  the  rule  of  the 
other  state  as  to  burden  of  proof  as  substantive  is  apparently  not 
approved  by  Ailes,  op.  cit,  (note  (a),  supra)  at  p.  416,  The  sug¬ 
gestion  is  referred  to  in  another  connection  in  chapter  11,  §  2,  note 
(h).  On  the  other  hand,  Ailes’  general  statement  at  p.  396  of  Cook’s 
theory  as  to  substance  and  procedure  is  said  by  Cook,  op.  cit.  (note 
(d) ,  supra)  185,  to  be  “an  over-simplification,  couched  in  language  so 
broad  and  ambiguous  as  to  be  both  useless,  and,  as  a  statement  of  my 
position,  highly  misleading.” 

(p)  See  note  (d),  supra. 

(q)  Characterization  in  the  Conflict  of  Laws  (1940)  245-246. 
Generally  as  to  Robertson’s  theory  of  secondary  characterization,  see 
chapter  6,  §  1. 

(r)  This  is  pointed  out  by  Cook,  op.  cit.  (note  (d) ,  supra)  237-238 
(“Supplementary  Remarks,  1942”). 

(s)  See  chapter  4,  §  4. 

(t)  See  chapter  12. 

(u)  See  chapter  14,  §  5(c). 
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laws,  but  should  be  construed  merely  as  denying  a  cause  of 
action  for  domestic  purposes.  If,  as  in  the  case  of  the  Gaming 
Act,  1845  (vj  and  the  Gaming  Act,  1892  fw),  a  transaction 
is  declared  to  be  null  and  void,  and  it  is  also  provided  that  no 
action  shall  be  brought  to  recover  any  sum  of  money  payable 
thereunder,  it  would  appear  to  be  clear  that  the  latter  pro¬ 
vision  is  merely  an  emphatic,  but  unnecessary,  mode  of  ex¬ 
pression  reinforcing  the  preceding  declaration  of  nullity,  and  it 
is  far-fetched  to  attribute  to  the  legislature  the  intention  of 
making  the  provision  a  procedural  one  for  any  purpose  of  the 
conflict  of  laws. 

Similarly,  in  Ontario  the  Medical  Act  requires  the  registration 
of  all  persons  who  practise  medicine  or  surgery  within  the 
province,  and  imposes  penalties  for  non-registration,  and  de¬ 
clares  that  a  registered  person  may  recover  reasonable  charges  for 
his  services.  The  statute  also  contains  a  provision  (xj  that 
no  person  shall  be  entitled  to  recover  any  charge  in  any  court 
for  medical  or  surgical  services  unless  he  produces  to  the  court 
a  certificate  that  he  was  registered  under  the  statute  at  the  time 
the  services  were^  rendered.  It  is  submitted  that  there  is  no 
justification  for  construing  this  provision  as  procedural  so  as  to 
prevent  a  person  who  practises  medicine  or  surgery  outside  of 
Ontario  and  renders  services  outside  of  Ontario  from  bringing 
an  action  in  Ontario  to  recover  reasonable  charges  for  his  ser¬ 
vices  fyj. 

As  regards  the  Moneylenders  Act,  the  decision  in  Nihalchand 
Navalchand  v.  McMullen  (a)  is  not  a  clear-cut  one,  because  the 
court  merely  declined  to  enter  judgment  in  default  of  appear¬ 
ance  on  a  specially  endorsed  writ,  and  the  plaintiff  was  of 
course  at  liberty  to  make  a  subsequent  motion  for  judgment 
upon  proof  of  the  facts,  and  on  that  occasion  the  court  would 
have  the  opportunity  of  reconsidering  the  characterization  of 
the  statute.  As  it  was,  the  court  cited  decisions  under  the 
Statute  of  Frauds  and  the  Gaming  Acts,  and  provisionally  sug- 

(-u)  Statute  of  the  United  Kingdom,  adopted  in  Ontario  and  now 
appearing  in  R.S.O.  1937,  c.  297,  s.  4. 

(w)  Statute  of  the  United  Kingdom,  adopted  in  Ontario  and  now 
appearing  in  R.S.O.  1937,  c.  297,  s.  5. 

(a?)  R.S.O.  1937,  c.  226,  s.  50,  re-enacting  1932,  c.  22,  s.  21. 

(y)  So  far  as  the  contrary  was  decided  in  Johnson  v.  Pepler 
(1932),  41  O.W.N.  207,  the  decision  would  appear  to  indefensible. 
The  right  conclusion  was  reached  in  similar  circumstances  in  the 
Nova  Scotia  case  of  Wilmot  v.  Shaw  (1881),  14  N.S.R.  343. 

(a)  C1934]  1  K.B.  171. 
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gested  that  they  might  be  applicable,  that  is,  that  the  Money¬ 
lenders  Act  might  be  characterized  as  procedural  so  as  to  pre¬ 
vent  the  moneylenders  from  suing  in  England  upon  a  contract 
of  loan  made  abroad.  An  earlier  statute  had  been  held  to  be 
inapplicable  to  a  contract  made  abroad  (b). 

On  principle  it  is  diificult  to  understand  why  a  rule  of  law 
which  denies  a  right  of  action  should  be  construed  as  pro¬ 
cedural.  Even  if  a  right  of  action  is  sometimes  regarded  as  in 
the  nature  of  a  remedy  (c),  remedy  is  a  wider  concept  than 
procedure.  To  say  that  a  provision  of  a  statute,  or  of  a  con¬ 
tract,  that  no  action  shall  be  brought  is  procedural  would 
seem  to  be  inconsistent  with  the  decision  of  the  House  of  Lords, 
on  an  appeal  from  Scotland,  in  Hamlyn  &  Co.  v.  Talisker  Dis¬ 
tillery  (d)  in  which  it  was  held  that  the  proper  law  of  the 
contract,  sued  on  in  Scotland,  was  English  law,  and  that  a 
provision  of  the  contract,  that  ''should  any  dispute  arise  out 
of  this  contract,  the  same  to  be  settled  by  two  members  of  the 
London  Corn  Exchange,  or  their  umpire,  in  the  usual  way,'' 
was  not  procedural,  but  substantive.  Consequently  the  action 
in  Scotland  was  stayed,  the  provision  being  valid  by  English 
law,  but,  by  reason  of  the  fact  that  the  reference  was  not  to 
named  arbitrators,  invalid  by  Scottish  law.  Lord  Watson  said 

rej: 

It  has  never,  so  far  as  I  am  aware,  been  seriously  disputed,  that, 
whatever  may  be  the  domicile  of  a  contract,  any  court  which  has 
jurisdiction  to  entertain  an  action  upon  it  must,  in  the  exercise  of 
that  jurisdiction,  be  guided  by  what  are  termed  the  curial  rules  of 
the  lex  fori,  such  as  those  which  relate  to  procedure  or  to  proof.  .  .  . 
I  can  find  no  authority,  and  none  was  cited  to  us  to  the  effect  that, 
in  dealing  with  the  prejudicial  question  whether  it  has  jurisdiction 
to  try  the  merits  of  the  cause,  the  court  ought  to  disregard  an  agree¬ 
ment  to  refer  which  is  pars  contractus,  and  binding  according  to 
the  law  of  the  contract,  because  it  would  not  be  valid  if  tested  by 
the  lex  fori. 

In  the  United  States  the  general  view  adopted  by  the  courts 
is  that  a  provision  for  reference  to  arbitration  is  procedural  (f), 

(h)  Shrichand  &  Co,  v.  Lacon  (1906),  22  Times  L.R.  245;  cf. 
Westlake,  Private  International  Law,  §  341. 

(c)  In  reality  it  is  an  inversion  of  cause  and  effect  to  say  that  a 
person  has  a  right  of  action  because  he  has  a  right,  the  truth  being 
that  he  has  a  right  because  it  can  be  predicted  that  by  action  or 
other  appropriate  proceeding  he  can  invoke  the  power  of  the  state 
in  his  favour:  cf,  chapter  2,  §  2(2). 

(d)  [1894]  A.C.  202;  cf.  Spurrier  v.  La  Cloche,  [1902]  A.C.  446. 

(e)  [1894]  A.C.  202,  at  pp.  213,  214. 

(/)  See  Lorenzen,  Cases  and  Materials  on  the  CJonfiict  of  Laws 
(5th  ed.  1946)  199  fi.;  2  Beale,  Conflict  of  Laws  (1935)  1245  ff. 
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but  this  view  has  been  much  criticized  (g)^ 

In  Lioesley  v.  E,  Clemens  Horst  Co,  (h),  on  appeal  to  the 
Supreme  Court  of  Canada  in  an  action  brought  in  British  Col¬ 
umbia  on  a  contract  of  sale  of  goods  of  which  the  proper  law 
was  the  law  of  California,  Duff  J.  (afterwards  C.J.C.),  said: 

.  .  .  the  policy  of  the  English  law  recognizes  no  vested  rights  in  pro¬ 
cedure,  and  a  party  invoking  the  jurisdiction  of  the  courts  must 
take  procedure  as  he  finds  it.  The  concept  of  procedure,  too,  is,  in 
this  connection,  a  comprehensive  one,  including  process  and  evidence, 
methods  of  execution,  rules  of  limitation  affecting  the  remedy,  and 
the  course  of  the  court  with  regard  to  the  kind  of  relief  that  can 
be  granted  to  a  suitor  But  it  does  not,  of  course,  extend  to  substantive 
rights;  and  here  questions  as  to  substantive  rights  include  all  ques¬ 
tions  as  to  the  ^nature  and  extent  of  the  obligation'  under  the  foreign 
contract. 

The  decision  of  the  court  was  that  the  substance  of  the  con¬ 
tractual  obligation  includes  the  measure  of  damages  for  breach 
of  the  contract  and,  in  particular,  the  lien  given  to  the  seller 
by  the  proper  law  and  the  accessory  right  of  sale,  and  the  right 
of  the  seller  to  recover  the  difference  between  the  contract  price 
and  the  amount  realized  on  the  sale,  so  that  all  these  matters 
are  governed  by  the  proper  law  and  not  by  the  domestic  rules 
of  the  law  of  the  forum.  The  decision  would  appear  to  be 
clearly  right  in  the  result  (i),  even  though  the  definition  of  the 
concept  of  procedure  is  too  widely  stated  in  so  far  as  it  suggests 
that  a  matter  of  remedy  is  necessarily  a  matter  of  procedure  (j). 
It  is  possible,  or  probable,  that  the  remedy  by  way  of  specific 
performance,  as  distinguished  from  damages,  might  be  charac¬ 
terized  as  procedural.  In  the  same  case  Duff  J.  also  suggested 
that  the  measure  of  damages  in  tort,  as  in  contract,  is  part  of 
the  substance  of  the  obligation.  This  suggestion  would  appear 
to  be  right  (k). 

In  an  action  brought  in  Ontario  against  a  mortgagor  resident 
in  Ontario  upon  a  covenant  to  pay  contained  in  a  mortgage  on 


(jgr)  Heilman,  Arbitration  Agreements  and  the  Conflict  of  Laws 
(1929),  38  Yale  L.J.  617;  Phillips,  Arbitration  and  Conflicts  of  Laws 
(1934),  19  Cornell  L.Q.  197;  Lorenzen,  Commercial  Arbitration:  In¬ 
ternational  and  Interstate  Aspects  (1934),  43  Yale  L.J.  716,  733, 
757,  (1936),  45  Yale  L.J.  39;  c/.  (1934),  47  Harv.  L.  Rev.  318-319. 

(h)  [1924]  S.e.R.  605,  at  p.  608,  [1925]  1  D.L.R.  159,  at  p.  161. 

(i)  Hohfeld,  Fundamental  Legal  Conceptions  (1923)  234,  note  11, 
had  already  stated  a  similar  view  as  ^^the  fair  inference  from  the 
English  cases." 

(;)  Cf.  note  (c),  mpra;  Taintor,  Universality  in  the  Conflict  of 
Laws  of  Contract  (1939),  1  Louisiana  L.  Rev.  695,  at  pp.  717,  718. 

(k)  See  chapter  46. 
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land  in  Alberta,  it  was  held  (1)  that  the  remedy  by  way  of 
personal  order  against  the  defendant  for  payment  was  governed 
by  Ontario  law,  the  lex  fori,  and  not  by  the  Alberta  statute 
prescribing  the  remedy  in  an  action  brought  upon  a  mortgage 
of  land  and  settling  the  form  of  judgment  for  the  realization 
of  the  mortgage  debt  out  of  the  land.  Different  considerations 
would,  however,  apply  to  an  action  brought  in  Ontario  for  fore¬ 
closure  as  to  land  in  another  province.  As  is  suggested  in  an¬ 
other  chapter  fmj,  a.  court,  before  entertaining  such  an  action, 
ought  to  be  satisfied  that  the  relation  of  mortgagee  and  mort¬ 
gagor  and  the  consequent  remedies  of  the  mortgagee  according 
to  the  lex  ret  sitae  are  substantially  the  same  as  in  the  case  of 
a  mortgage  of  land  in  Ontario. 

Broadly  speaking,  it  is  customary  in  the  conflict  of  laws  to 
characterize  as  procedural  such  matters  as  forms  of  action,  parties 
to  an  action,  venue,  rules  of  practice  and  pleading,  proof  of 
facts,  admissibility  of  evidence,  rebuttable  presumptions  and 
burden  of  proof;  and  it  has  been  suggested  that  the  line  be¬ 
tween  substance  and  procedure  should  be  drawn  on  the  basis 
of  the  general  distinction  between  procedural  rules  which  con¬ 
cern  methods  of  presenting  to  a  court  the  operative  facts  upon 
which  legal  relations  depend,  and  substantive  rules  which  con¬ 
cern  the  legal  effect  of  those  facts  after  they  have  been  established 
(n).  It  is  not  practicable  in  the  present  chapter  to  discuss 
further  the  question  whether  the  generality  of  the  statements 
made  in  this  paragraph  may  prove  elusive  on  analysis  of  par¬ 
ticular  situations  (o). 

In  the  case  of  In  re  Cohn  (p)  Mrs.  Cohn  and  her  daughter 
Mrs.  Oppenheimer,  German  nationals  domiciled  in  Germany, 
were  on  October  14,  1940,  killed  in  London,  England,  as  a 


(l)  Northern  Trust  Co.  v.  McLean  (1926),  58  O.L.R.  683,  [19263 
3  D.L.R.  93 ;  to  the  same  effect,  in  an  action  brought  in  Saskatchewan 
for  payment  of  the  purchase  price  under  a  contract  for  the  sale  of 
land  in  Alberta,  see  Royal  Trust  Co.  v.  Kritzwiser,  [19243  3  D.L.R. 
596,  [19243  2  W.W.R.  760. 

(m)  See  chapter  30,  §  3. 

(ti)  Stumberg,  Conflict  of  Laws  (1937)  128  ff. 

(o)  Stumberg.  loc  cit,  discusses  possible  modifications  of  these 
statements;  cf.  Cook,  Logical  and  Legal  Bases  of  the  Conflict  of 
Laws  (1942) ,  the  whole  of  his  chapter  on  Substance  and  Procedure, 
from  which  some  passages  have  been  mentioned  early  in  the  present 
chapter. 

ip)  [19453  Ch.  5.  This  present  comment  on  the  Cohn  case  orig¬ 
inally  appeared  (1945),  23  Can.  Bar  Rev.  448.  See  also  a  comment 
by  Morris  (1945),  61  L.Q.  Rev.  340. 


266 


CHAP.  13.  Substance  and  Procedure 


result  of  an  explosion  caused  by  a  German  air  raid  in  circum¬ 
stances  rendering  it  uncertain  which  of  them  survived  the  other. 
Letters  of  administration  with  a  translation  of  the  will  of  Mrs. 
Cohn,  were  granted  in  England  to  the  Public  Trustee,  and  an 
English  court  had  to  decide  whether  the  administration  of  the 
estate  should  proceed  on  the  footing  that  Mrs.  Oppenheimer 
survived  her  mother  (so  as  to  take  under  a  gift  in  the  will  to 
the  three  daughters  of  the  testatrix  in  equal  shares)  or  on  the 
footing  that  Mrs.  Oppenheimer  did  not  survive  her  mother. 
The  subject  of  this  gift  being  movables,  the  law  governing  suc¬ 
cession  would  of  course  be  German  law,  whereas  any  matter 
of  evidence  relating  to  administration  as  distinguished  from 
succession  would  be  governed  by  English  law.  German  law 
provides  that  if  it  cannot  be  proved  that  of  several  deceased 
persons  or  persons  declared  dead  one  has  survived  the  other,  it 
is  presumed  that  they  have  died  simultaneously.  English  law 
(s.  184  of  the  Law  of  Property  Act,  1925,  substantially  the 
same  as  s.  1  (1)  of  the  Ontario  Statutes,  1940,  c.  4)  provides 
that  where  two  or  more  persons  have  died  in  circumstances 
rendering  it  uncertain  which  of  them  survived  the  other  or 
others,  the  deaths  shall,  for  all  purposes  affecting  the  title  to 
property,  be  presumed  to  have  occurred  in  order  of  seniority, 
and  accordingly  the  younger  shall  be  presumed  to  have  survived 
the  elder.  It  was  held  by  Uthwatt  J.  that  these  statutory 
provisions  were  not  rules  of  evidence,  but  were  substantive 
provisions  of  their  respective  laws,  and  that  the  German  statute 
was  applicable  as  part  of  the  domiciliary  law  of  succession. 
Consequently  Mrs.  Cohn's  estate  was  to  be  distributed  on  the 
footing  that  Mrs,  Oppenheimer  did  not  survive  her  mother. 

The  result  of  the  decision  was  that  the  movables  of  the 
estate  of  Mrs.  Cohn  were  distributed  directly  between  Mrs. 
Oppenheimer’s  surviving  sisters  (under  a  gift  to  Mrs.  Cohn's 
children  in  equal  shares) .  In  other  words,  there  was  one  suc¬ 
cession  under  Mrs.  Cohn's  will  instead  of  there  being  two  suc¬ 
cessions,  that  is,  to  Mrs.  Cohn's  estate  and  to  Mrs,  Oppen- 
heimer's  estate.  A  similar  result  might  have  been  reached  by 
a  jSnding  of  fact  that  the  deaths  were  simultaneous,  so  as  to 
exclude  the  operation  of  s,  184  of  the  Law  of  Property  Act, 
1925,  on  that  ground  (q).  In  the  Cohn  case,  however,  Uth- 


(g)  See  In  re  Grosvener^  Peacey  v.  Grosvenorf  [1944]  Ch.  138, 
and  Re  Mercer^  Tanner  v.  Mercer,  [1944]  1  All  E.R.  759,  discussed 
(1946),  23  Can.  Bar  Rev.  70;  see  also  In  re  Howard,  Howard  v. 
Treasury  Solicitor,  [1944]  P.  39. 
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watt  J.  found  '‘as  a  fact  that  the  circumstances  in  which  Mrs. 
Cohn  and  Mrs.  Oppenheimer  were  killed  were  such  that  it  is 
uncertain  and  cannot  be  proved  which  of  them  survived  the 
other,"  and  it  was  therefore  necessary  for  him  to  consider  the 
question  of  the  conflict  of  laws,  namely,  whether  the  statute 
of  1925  was  inapplicable  on  the  ground  that  it  was  part  of 
English  succession  law,  limited  in  its  application  to  a  succession 
governed  by  English  law.  The  following  passage  from  his 
judgment  states  his  course  of  reasoning  (r): 

The  mode  of  proving  any  fact  bearing  on  survivorship^  is  deter¬ 
mined  by  the  lex  fori.  The  effect  of  any  fact  so  proved  is  for  the 
purpose  in  hand  determined  by  the  law  of  the  domicile.  The  fact 
proved  in  this  case  is  that  it  is  impossible  to  say  whether  or  not 
Mrs.  Oppenheimer  survived  Mrs.  Cohn.  Proof  stops  there.  Section 
184  of  the  Law  of  Property  Act,  1925,  does  not  come  into  the  picture 
at  all.  It  is  not  part  of  the  law  of  evidence  of  the  lex  fori,  for  the 
section  is  not  directed  to  helping  in  the  ascertainment  of  any  fact 
but  contains  a  rule  of  substantive  law  directing  a  certain  presumption 
to  be  made  in  all  cases  affecting  the  title  to  property.  As  a  rule  of 
substantive  law  the  section  is  relevant  where  title  is  governed,  by 
the  law  of  England.  It  has  no  application  where  title  is  determined 
by  the  law  of  any  other  country. 

In  Leong  Sow  Nom  v.  Chin  Yee  You  (s),  the  plaintiff,  as 
administrator  of  the  estate  of  Leong  Woo,  brought  an  action 
in  British  Columbia  for  damages  arising  from  the  death  of 
the  said  Leong  Woo,  alleged  to  have  been  caused  by  the  wrong¬ 
ful  act,  neglect  or  default  of  the  defendants.  The  action  was 
brought  under  a  statute  of  British  Columbia  for  the  benefit 
of  the  alleged  wife  and  children  of  Leong  Woo,  and  it  was 
essential  to  the  plaintiff's  cause  of  action  to  prove  the  marriage 
of  Leong  Woo  and  his  alleged  wife,  which  was  said  to  have  been 
celebrated  in  China,  where  both  parties  were,  apparently, 
domiciled  at  the  time  of  the  alleged  marriage.  The  action  was 
dismissed  on  the  ground  that  the  proof  of  the  marriage  was  not 
sufficient,  there  being  no  direct  evidence  of  the  fact  of  its 
celebration  and  no  evidence  of  the  law  of  China,  and  the  court 
being  of  opinion  that  it  was  not  entitled  to  presume  the  due 
celebration  of  a  marriage  from  the  fact  that  the  parties  cohabited 
together  in  China  and  were  there  regarded  by  their  friends, 
neighbours  and  relatives  as  husband  and  wife,  notwithstanding 


(r)  [1945]  Ch.  5,  at  pp.  7,  8. 

(8)  (1934),  49  B.C.R.  244,  [1934]  3  W.W.R.  686,  Robertson  J., 
Supreme  Court  of  British  Columbia.  The  present  comment  appeared 
originally  (1935),  13  Can.  Bar  Rev.  317,  but  has  been  substantially 
revised. 
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that  by  the  law  of  British  Columbia  the  due  celebration  of  the 
marriage  would  be  presumed  in  similar  circumstances. 

The  foregoing  case  suggests  interesting  questions,  with  par¬ 
ticular  reference  to  the  characterization  of  presumptions  in  the 
conflict  of  laws.  It  is  arguable  at  least  that  the  presumption 
of  the  due  celebration  of  a  marriage  is  what  is  usually  called 
a  rebuttable  presumption  of  law,  and  relates  to  the  proof  of 
facts,  as  distinguished  from  the  question  what  facts  must  be 
proved,  and  should  be  characterized  as  procedural  (t),  and 
therefore  that  the  court  ought  to  have  held  that  the  due  cele¬ 
bration  of  the  marriage  was  sufficiently  proved  in  accordance 
with  the  procedural  rules  of  the  law  of  the  forum.  Contrasted 
with  a  rebuttable  presumption  is  a  so-called  conclusive  or  ir¬ 
rebuttable  presumption  of  law,  which  is  a  rule  of  substantive 
law  disguised  under  the  name  of  a  presumption,  and  which 
does  not  relate  to  the  manner  of  proving  facts  but  prevails 
without  regard  to  the  facts  (u).  On  the  other  hand  it  has 
been  suggested  that  in  some  circumstances  even  rebuttable  pre¬ 
sumptions  are  in  effect  rules  of  substantive  law  (o),  and  that 
while  proof,  presumptions  and  burden  of  proof  are  ordinarily 
treated  as  procedural,  they  are  sometimes  so  closely  connected 
with  the  rights  of  the  parties  that  they  should  be  regarded  as 
substantive  (w). 

As  to  the  mixed  questions  of  substance  and  procedure  that 
may  rise  in  connection  with  set-off  and  compensation,  and  joint 
liability,  see  chapter  14,  §  10.  As  to  the  distinction  between 
status  and  procedure,  see  chapter  4,  §  8,  and  as  to  the  distinction 
between  formalities  of  contract  and  procedure,  see  chapter  4,  §  4. 

it)  Cf.  Goodrich,  Conflict  of  Laws  (2nd  ed.  1938)  198. 

(w)  See  MacRae,  Evidence,  in  4  C.ED.  (Ont.)  416,  760,  773,  with 
references  to  Thayer,  Wigmore  and  Phipson;c/.  Goodrich,  op.  oit.,  p. 
199* 

(v)  Cook,  Logical  and  Legal  Bases  of  the  Conflict  of  Laws  (1942) 
177  ff. 

(w)  Stumberg,  Conflict  of  Laws  (1937)  131. 
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Bar  Review  356,  430.  The  chapter  as  a  whole  appeared  in  my  Banking 
and  Bills  of  Exchange  (6th  ed.  1935)  860-917,  and  is  reproduced  here 
with  substantial  changes. 
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§  1.  Introduction. 

In  the  present  chapter  the  primary  subject  for  discussion 
will  be  the  rules  of  the  conflict  of  laws  relating  to  bills  of  ex¬ 
change,  promissory  notes  and  cheques,  including  the  relevant 
provisions  of  the  Bills  of  Exchange  Act,  together  with  some 
discussion  of  the  rules  of  the  conflict  of  laws  relating  to  con¬ 
tract  in  general. 

The  Bills  of  Exchange  Act,  1882,  is  a  codification  of  the 
law  of  bills  and  notes  which  was  enacted  in  and  for  the  United 
Kingdom,  and  includes  some  minor  mutual  concessions  on  which 
English  law  (prevailing  also  in  Ireland)  and  Scottish  law  form¬ 
erly  differed,  and  some  provisions  preserving  as  to  Scotland 
certain  features  of  Scottish  law.  It  was  not  specifically  drawn 
in  such  a  way  as  to  render  it  exactly  suitable  for  enactment 
elsewhere,  and,  as  will  be  seen  later,  some  curious  results  fol¬ 
low  from  the  fact  that  it  has  been  widely  re-enacted  in  or  for 
other  parts  of  the  British  Empire  without  adequate  considera¬ 
tion  of  some  of  its  language. 

The  statute  was  adopted  in  1890  by  the  Parliament  of 
Canada,  and  now  appears  as  chapter  1 6  of  the  Revised  Statutes 
of  Canada,  1927.  As  adopted,  it  omits  of  course  the  provisions 
of  the  original  statute  specially  applicable  to  Scotland,  but  in¬ 
cludes  some  provisions  preserving  as  to  Quebec  certain  special 
rules  of  the  law  of  bills  and  notes  prevailing  in  that  province. 
It  is  of  course  part  of  the  law  of  every  province  of  Canada. 

The  Canadian  statute  of  1890  omitted  the  important  pro¬ 
vision  contained  in  s.  97(2)  of  the  original  statute  of  1882, 
but  in  1891  this  provision  was  restored,  and  it  now  appears  in 
R.S.C.  1927,  c.  16,  s.  10,  as  follows: 

10.  The  rules  of  the  common  law  of  England,  including  the  law 
merchant,  save  in  so  far  as  they  are  inconsistent  with  the  express 
provisions  of  this  Act,  shall  apply  to  bills  of  exchange,  promissory 
notes  and  cheques. 

Whereas  in  the  United  Kingdom  this  section  has  not  been  the 
subject  of  much  judicial  construction  or  extra-judicial  comment, 
in  Onada  it  has  been  the  subject  of  considerable  controversy, 
on  account  especially  of  the  differences  existing  between  the 
background  of  commercial  law  of  the  province  of  Quebec  and 
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that  of  the  other  provinces.  In  the  latter  provinces  it  is  usually 
immaterial  whether  in  a  case  for  which  express  provision  is 
not  made  by  the  statute  resort  is  to  be  had  to  the  common  law 
of  England  or  the  provincial  law,  although  occasionally  there 
may  be  a  difference  between  the  two  laws  by  reason  of  divergent 
legislation.  In  Quebec,  on  the  other  hand,  it  is  a  matter  of 
lively  concern  that  the  scope  of  s.  10  should  not  be  extended 
so  as  to  make  applicable  English  commercial  law  in  place  of 
the  French  commercial  law  of  Quebec  beyond  what  is  neces¬ 
sary  to  give  effect  to  the  purpose  of  the  statute,  that  is,  to  provide 
a  uniform  code  of  bills  and  notes.  G^nsequently  the  cases 
have  drawn  a  distinction  between  the  law  of  bills  and  notes  in 
a  strict  sense,  (which  is  within  the  legislative  power  of  the 
Parliament  of  Canada  under  s.  9 1  of  the  British  North  America 
Act  and  to  which  s.  10  applies  so  as  to  make  applicable  the 
common  law  of  England)  and,  outside  of  the  law  of  bills  and 
notes  in  a  strict  sense,  the  law  governing  the  rights  and  duties  of 
parties  to  a  bill  or  note  transaction,  (which  may  be  within  the 
legislative  power  of  a  provincial  legislature  under  s.  92  of  the 
British  North  America  Act,  1867,  and  is  beyond  the  scope  of 
s.  10).  This  is  a  question  of  legislative  power,  and  to  the 
extent  that  a  matter  falls  within  s.  10,  the  law  of  the  provinces 
is  uniform  and  no  question  of  the  conflict  of  laws  arises  between 
them,  whereas  if  a  matter  is  beyond  the  scope  of  s.  10,  the 
law  of  one  province  may  be  different  from  that  of  another 
province,  and  the  ordinary  rules  of  the  conflict  of  laws  may  be 
applied  (a). 

The  cases  decided  under  s.  10  are  relatively  simple  from  the 
point  of  view  of  the  conflict  of  laws  in  that  in  each  case  the 
transaction  was  wholly  confined  to  one  province  of  Canada, 
that  is  to  one  ''country,'"  in  the  conflict  of  laws  sense  (b) ,  and 
the  question  of  the  choice  of  law  was  one  between  the  domestic 
law  of  the  province  and  the  domestic  law  of  England,  the 
latter  law  being  applicable,  if  applicable  at  all,  only  by  reason 

(а)  Questions  of  legislative  power  in  connection  with  bills  and 
notes  are  of  course  beyond  the  scope  of  the  present  book.  I  have 
discussed  some  of  these  questions  in  Banking  and  Bills  of  Exchange 
(5th  ed.  1935)  508  ff.;  The  Bills  of  Exchange  Act  in  Quebec  (1942), 
20  Can.  Bar  Rev.  723;  The  Disorder  of  the  Statutes  of  Limitation 
(1943),  21  Can.  Bar  Rev.  669,  at  pp.  804  ff.  As  regards  questions 
of  the  conflict  of  laws  that  might  arise  between  Quebec  and  some 
other  province  of  Canada  even  under  a  provision  of  the  Bills  of  Ex¬ 
change  Act  expressed  in  terms  borrowed  from  the  domestic  law  of 
England,  see  §  5  (a)  of  the  present  chapter,  infra, 

(б)  See  chapter  1. 
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of  the  provisions  of  the  Bills  of  Exchange  Act,  in  force  in  the 
province  in  question  as  part  of  the  Dominion  of  Canada.  The 
cases  suggest,  however,  interesting  possibilities  as  to  conflict 
of  laws  arising  from  transactions  taking  place  partly  in  one 
country  and  partly  in  another,  and  it  would  appear  that  the 
conflict  of  laws  may  be  either  one  of  two  kinds.  Firstly,  it  may 
be  a  choice  between  two  laws  of  bills  and  notes  strictly  speak¬ 
ing,  or,  secondly,  it  may  be  a  choice  between  two  laws  relating 
to  rights  and  duties  incidentally  arising  in  a  bill  or  note  trans¬ 
action. 

Conflict  of  laws  of  the  first  kind  may  arise  (1)  between 
Quebec  and  one  of  the  other  provinces  of  Canada,  by  reason 
of  certain  provisions  of  the  Canadian  Bills  of  Exchange  Act 
applicable  only  to  Quebec  (as,  for  example,  those  relating  to 
legal  holidays  and  the  necessity  for  protest) ,  but  can  hardly 
arise  between  the  other  provinces;  (2)  between  any  province 
of  Canada  and  any  country  of  the  British  Empire  other  than 
a  province  of  Canada,  by  reason  of  the  differences  between  the 
Bills  of  Exchange  Act  as  adopted  in  Canada  and  the  Bills  of 
Exchange  Act  as  adopted  in  the  other  country  in  question;  (3) 
between  any  province  of  Canada  and  a  state  of  the  United 
States  of  America,  by  reason  of  differences  between  the  Bills  of 
Exchange  Act  and  the  Negotiable  Instruments  Act;  and  (4)  a 
fortiori  between  any  province  of  Canada  and  any  other  foreign 
country,  by  reason  of  differences  in  their  respective  laws  of 
bills  and  notes  strictly  speaking. 

Conflict  of  laws  of  the  second  kind  may  arise  (1)  between 
any  two  provinces  of  Canada,  but  more  probably  between 
Quebec  and  one  of  the  other  provinces;  and  (2)  between  any 
province  of  Canada  and  any  other  country,  more  probably  but 
not  exclusively  between  two  countries  having  fundamentally 
or  substantially  different  systems  of  law,  as,  for  example,  be¬ 
tween  Quebec  and  England  or  New  York,  or  between  Ontario 
and  Scotland  or  Louisiana. 

Owing  to  the  ambulatory  character  of  bills  and  notes,  the 
law  as  to  these  instruments  affords  a  peculiarly  interesting  field 
for  the  application  of  rules  of  the  conflict  of  laws.  It  happens 
also  that  it  is  in  this  field  of  law  that  the  only  legislative  at¬ 
tempt  in  English  law  to  codify  the  rules  of  the  conflict  of 
laws  has  been  made.  It  is  therefore  rather  disconcerting  to  find 
that  the  legislative  provisions  are  not  entirely  satisfactory,  ( 1 ) 
because  they  are  in  some  respects  ambiguous,  and  (2)  because 
they  are  in  some  respects  difficult  to  reconcile  with  the  pre- 
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vailing  rules  of  the  conflict  of  laws  applicable  to  contract  in 
general. 

In  Canada  the  provisions  of  the  Bills  of  Exchange  Act  (orig¬ 
inally  enacted  in  1890,  now  R.S.C.  1927,  c.  16)  relating  to 
the  conflict  of  laws  are  contained  in  ss.  160  to  164,  corre¬ 
sponding  with  sub-ss.  1,  2,  3,  4  and  5  of  s.  72  of  the  Bills 
of  Exchange  Act,  1882,  as  enacted  in  and  for  the  United  King¬ 
dom.  Before  1906  these  provisions  were  all  parts  of  one  section 
of  the  Canadian  statute,  as  they  are  in  the  original  statute,  and 
were  all  governed  by  the  words  which  introduced  the  section, 
namely,  * ‘Where  a  bill  drawn  in  one  country  is  negotiated,  ac¬ 
cepted  or  payable  in  another,  the  rights,  duties  and  liabilities  of 
the  parties  thereto  are  determined  as  follows.''  The  matters 
expressly  provided  for  include  the  formal  validity  of  a  bill 
and  the  supervening  contracts  (s.  160),  the  interpretation  of 
the  drawing,  endorsement  or  acceptance  of  a  bill  (s.  161),  the 
duties  of  the  holder  with  respect  to  presentment  and  the  ne¬ 
cessity  for  or  sufliciency  of  a  protest  or  notice  of  dishonour  (s. 
162),  the  calculation  of  the  amount  of  a  bill  drawn  out  of 
but  payable  in  Canada,  in  which  the  sum  payable  is  not  ex¬ 
pressed  in  the  currency  of  Canada  (s.  163),  and  the  ascer¬ 
tainment  of  the  due  date  (s.  164).  If  the  provisions  of  the 
statute  are  inconsistent  with  the  general  rules  of  the  conflict  of 
laws  relating  to  contracts  and  the  transfer  of  the  property  in 
things,  the  statute  of  course  governs,  but  the  provisions  of  the 
statute  arc  not  exhaustive  and  cases  may  arise  in  which  re¬ 
course  must  be  had  to  the  general  rules  of  the  conflict  of  laws 

rc;. 

§  2.  Formal  Validity  of  a  Bill  and  of  the  Supervening 
Contracts. 

(a)  The  Bills  of  Exchange  Act, 

In  Canada  it  is  provided  by  the  Bills  of  Exchange  Act, 
R.S.C.  1927,  c.  16,  s.  160  (corresponding  with  s.  72(1)  of 
the  Bills  of  Exchange  Act,  1882,  as  enacted  in' and  for  the 
United  Kingdom)  : 

160.  Where  a  bill  drawn  in  one  country  is  negotiated,  accepted 
or  payable  in  another,  the  validity  of  the  bill  as  regards  requisites 
in  form  is  determined  by  the  law  of  the  place  of  issue,  and  the 


(c)  Embiricos  v.  Anglo-Austrym  Bank,  [19051  1  K.B.  677,  at  p. 
686,  [1904]  2  K.B.  870,  at  pp.  875-6.  As  to  this  case  see  §  4(d)  of 
the  present  chapter,  infra, 

18—c.L. 
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validity  as  regards  requisites  in  form  of  the  supervening  contracts, 
such  as  acceptance,  or  endorsement,  or  acceptance  supra  protest,  is 
determined  by  the  law  of  the  place  where  the  contract  was  made: 
Provided  that 

(a)  where  a  bill  is  issued  out  of  Canada,  it  is  not  invalid  by 
reason  only  that  it  is  not  stamped  in  accordance  with  the  law  of  the 
place  of  issue; 

(b)  where  a  bill,  issued  out  of  Canada,  conforms,  as  regards  re¬ 
quisites  in  form,  to  the  law  of  Canada,  it  may,  for  the  purpose  of 
enforcing  payment  thereof,  be  treated  as  valid  as  between  all  per¬ 
sons  who  negotiate,  hold  or  become  parties  to  it  in  Canada. 

As  to  the  principle  stated  in  this  section,  Chalmers  (d)  cites 
a  passage  from  the  judgment  of  Knight  Bruce  V.C.  in  Gae- 
pratte  v.  Young  (e).  This  case,  however,  related  to  the  con¬ 
tractual  capacity  of  a  married  woman,  and  the  passage  in  ques¬ 
tion  was  merely  a  statement  approving,  as  being  a  rule  of  gen¬ 
eral  application  to  movables  and  personal  obligations,  the  rule 
of  French  law  that  la  lot  da  lieu  oa  se  passe  chaque  acte  en 
regit  la  forme,  or,  in  the  shorter  but  less  exact  Latin  phrase, 
locus  regit  actum. 

As  Dicey  points  out  (f),  the  principle  stated  in  the  section, 
independently  of  the  provisos  by  which  the  effect  of  the  section 
is  modified,  exactly  corresponds  with  the  general  rule  as  to  the 
formal  validity  of  contracts  (his  rule  159) ,  as  to  which  he  says 
(g):  ‘*The  one  principle  of  English  law  with  regard  to  the 
law  regulating  the  form  of  a  contract,  or  the  formalities  in 
accordance  with  which  a  contract  is  made,  is  that  the  form 
depends  both  affirmatively  and  negatively,  upon  the  law  of 
the  country  where  the  contract  is  made,"  and  then,  quoting 
from  Westlake,  "the  formalities  required  for  a  contract  by  the 
law  of  the  place  where  it  was  made,  the  lex  loci  contractus  cele- 
brati,  are  sufficient  for  its  external  validity  in  England"  (§207) , 
and  "the  formalities  required  for  a  contract  by  the  law  of  the 
place  where  it  was  made,  the  lex  loci  contractus  celebrati,  are 
also  necessary  for  its  validity  in  England"  (§209).  Dicey 
recognizes  certain  exceptions  to  his  general  rule,  but  they  are 
either  irrelevant  to  the  present  subject  or  are  inconsistent,  so 
far  as  bills  and  notes  are  concerned,  with  the  provisions  of  the 
statute. 


id)  Bills  of  Exchange  (9th  ed.  1927)  279,  notes  to  s.  72(1);  cf. 
2nd  ed.  1881,  p.  53. 

(e)  (1851),  4  De  G.  &  Sm.  217,  at  pp.  227-8,  5  R.C.  848,  at  p.  857. 

(f)  Conflict  of  Laws,  notes  to  his  rule  172  (5th  ed.  1932)  704. 
iff)  Ibid.,  p.  642. 
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In  the  case  of  documents  such  as  bills  and  notes,  the  ne¬ 
gotiability  of  which  may  depend  on  their  form,  and  which 
are  likely  to  be  transferred  to  subsequent  holders  who  may  be 
ignorant  of  the  circumstances  in  which  they  were  originally 
signed  and  issued,  or  transferred  to  earlier  holders,  a  rigid  con¬ 
flict  rule  referring  all  matters  of  formalities  to  the  place  of  issue, 
or  the  place  of  making  (h)  of  each  subsequent  contract  on  the 
bill  or  note,  would  seem  to  be  justifiable. 

It  is  not  so  clear,  in  the  case  of  commercial  contracts  in  gen¬ 
eral  that  formalities  should  be  governed  exclusively  by  the 
law  of  the  place  of  making  of  the  contract,  and  the  following 
statement  of  Lorenzen  (i)  deserves  serious  consideration: 

Whenever  the  formalities  of  a  legal  transaction  are  regarded  in 
Anglo-American  law  as  pertaining  to  the  ^^substance”  of  a  legal  trans¬ 
action,  instead  of  relating  to  ‘^procedure,”  they  are  deemed  to  belong 
to  the  operative  facts  which  go  to  make  up  the  validity  of  the  legal 
transaction,  and  are  governed  by  the  law  determining  the  validity 
of  the  legal  transaction  in  general.  No  special  rules  have  been  de¬ 
veloped  relating  to  “formalities”  in  general  (j). 

In  English  law,  as  distinguished  from  Anglo-American  law 
generally,  it  seems  to  be  well  established  that  a  contract  is 
formally  valid  if  it  complies  with  the  law'  of  the  place  of  mak¬ 
ing,  but  if  the  place  of  making  is  casual  or  accidental  in  the 
sense  that  the  transaction  is  in  other  respects  wholly  unconnected 
with  that  place,  so  that  the  proper  law  of  the  contract  (k)  gov¬ 
erning  its  intrinsic  validity  is  the  law  of  another  place,  it  would 
be  unreal  to  the  point  of  absurdity  to  say  that  the  contract  is 
formally  invalid  because  it  does  not  comply  with  the  law  of 
the  place  of  making,  although  it  does  comply  with  the  proper 
law  (t). 


(b)  The  Place  of  Making  of  a  Contract. 

The  place  of  making  of  a  contract,  the  place  where  a  con¬ 
tract  was  made,  the  place  of  contracting,  or  other  similar  ex- 


(h)  As  to  the  “place  of  making”,  see  heading  (b)  in  the  present 
§  2,  infra, 

(i)  The  French  Rules  of  the  Conflict  of  Laws  (1928),  38  Yale 
L.J.  165,  at  p.  166;  cf.  6  Repertoire  de  Droit  International  (Paris, 
1930)  317.  For  fuller  discussion,  see  Lorenzen,  The  Validity  of 
Wills,  Deeds  and  Contracts  as  regards  Form  in  the  Conflict  of 
Laws  (1911),  20  Yale  L.J.  427. 

(j)  As  to  “substance”  and  “procedure,”  see  chapter  13. 

(k)  As  to  the  proper  law  of  a  contract,  see  §  5  (a)  of  the  present 
chapter,  infra,  ana  chapter  16. 

(0  Cf.  Cheshire,  Private  International  Law  (2nd  ed.  1938)  244. 
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pression,  is  often  referred  to  in  the  discussion  of  contracts  in 
the  conflict  of  laws  as  the  connecting  factor  used  in  the  selection 
of  the  proper  law  ( m)  governing  some  question  as  to  the  val¬ 
idity  or  effect  of  a  contract.  Sometimes,  however,  there  are 
inherent  difficulties  in  the  ascertainment  of  the  place  of  making 
of  a  contract,  especially  if  the  transaction  is  not  one  into  which 
the  parties  have  entered  face  to  face  or  is  not  one  which  takes 
place  wholly  within  the  limits  of  a  single  country. 

Beale  says  that  the  place  of  contracting  properly  means  the 
place  in  which  the  final  act  was  done  which  made  the  promise 
or  promises  binding  (nj,  and,  as  applied  to  a  negotiable  instru¬ 
ment,  means  specifically  the  place  in  which  a  particular  contract 
on  the  instrument,  whether  that  of  drawer,  maker,  acceptor 
or  endorser,  after  being  signed  by  the  party  in  question,  was 
delivered  for  value  (oj. 

Propositions  such  as  those  which  are  stated  in  the  foregoing 
paragraph  might  be  quite  appropriate  in  the  domestic  rules  of 
an  Anglo-American,  or  common  law,  country,  but  are,  it  is 
submitted,  quite  inappropriate  in  a  statement  of  rules  of  the 
conflict  of  laws.  They  involve  a  confusion  between  the  factual 
elements  of  a  situation  and  the  legal  results  of  those  factual 
elements  (pj.  They  assume  for  the  purpose  of  ascertaining 
the  place  of  contracting  that  a  contract  has  been  made,  when 
the  very  question  in  issue  is  whether  a  contract  has  been  made, 
and  this  can  be  determined  only  after  the  proper  law  has  been 
selected  and  the  proper  law  has  been  applied  to  the  factual 
situation  (gj. 

For  the  purposes  of  the  conflict  of  laws  the  place  of  making 
of  a  contract  should  be  ascertained  on  the  basis  of  what  is  said 
or  done  by  the  parties,  dissociated  so  far  as  possible  from  any 
question  of  law.  For  example,  the  place  of  making  of  a  con- 

(m)  See  §  5(a)  of  the  present  chapter,  infra,  and  chapter  16. 

(n)  2  Beale,  Conflict  of  Laws  (1935)  1045;  cf.  Goodrich,  Conflict 
of  Laws  (2nd  ed.  1938)  262. 

(o)  2  Beale,  op.  oit,  1047-1048;  cf.  Conflict  of  Laws  Restatement, 
§§  312,  313,  320;  Chapman  v,  Cottrell  (1865),  34  L.J.  Ex.  186; 
Baring  v.  Inland  Revenue  Commissioners,  [1898]  1  Q.B.  78, 

(p)  Of.  Cook,  Logical  and  Legal  Bases  of  the  Conflict  of  Laws 
(1942)  364,  365. 

(q)  This  is  clearly  enough  stated,  in  other  words,  in  the  com¬ 
ments  following  §  311  of  the  Conflict  of  Laws  Restatement,  but  the 
section  itself  contains  the  cryptic  statement  that  the  place  of  contract¬ 
ing  is  the  state  by  the  law  of  which  questions  concerning  the  forma¬ 
tion  of  a  contract  are  to  be  determined. 
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tract  is  where  the  parties  exchanged  promises  which  are  alleged 
to  constitute  a  bilateral  contract,  or  where  a  party  makes  a 
promise  which  is  alleged  to  constitute  a  unilateral  contract.  In 
the  case  of  a  bill  or  note,  the  promise  of  the  drawer  or  maker 
is  made  where  he  completes  the  issue  of  the  instrument  by  de¬ 
livering  it,  and  any  subsequent  promise  on  the  instrument  is 
.made  where  a  person  signing  as  acceptor  or  endorser,  as  the 
case  may  be,  delivers  it.  Whether  any  of  these  promises  is 
binding  in  law,  that  is,  is  a  contract  or  part  of  a  contract,  is 
another  question  which  can  be  answered  only  when  the  pro¬ 
per  law  is  selected  and  applied. 

The  subject  is  complicated  in  the  conflict  of  laws  in  two 
respects.  Firstly,  in  continental  Europe  generally,  and  under 
the  Geneva  Convention  of  1930,  the  place  of  signature,  rather 
than  the  place  of  delivery,  is  regarded  as  the  place  of  contract¬ 
ing  frj.  Secondly,  in  the  case  of  contracts  alleged  to  be  made 
by  correspondence,  the  general  Anglo-American  view  is  that 
if  an  acceptance  by  post  is  expressly  or  impliedly  invited,  the 
acceptance  is  complete  when  and  where  it  is  posted  fsj,  where¬ 
as  in  some  other  countries  opinions  are  divided  between  the 
place  of  posting  the  acceptance  and  the  place  of  its  receipt  by 
the  offeror  ftj, 

(c)  Formal  Validity,  Intrinsic  Validity  and 
Procedure. 

It  is  sometimes  difficult  to  distinguish  between  a  requirement 
of  a  certain  form  for  the  making  of  a  contract,  (a  matter  of 
essential  formalities,  governed  as  a  general  rule  by  the  law  of 
the  place  of  making  of  the  contract) ,  and  a  requirement  with 
regard  to  the  proof  of  the  contract,  (a  matter  of  procedure  gov¬ 
erned  by  the  domestic  rules  of  the  law  of  the  forum).  The 
distinction  between  form  of  contract  and  procedure  has  been 


(r)  Gutteridge,  Unification  of  the  Rules  of  Conflict  relating 
to  Negotiable  Instruments  (1934),  16  Jo.  Comp.  Leg.  (3rd  series) 
67,  70.  As  to  the  Geneva  Convention,  see  also  §  12  of  the  present 
chapter,  infra, 

(s)  See,  e.g.,  Adams  v.  Lmdsell  (1818),  1  &  Aid.  689;  Henthom 

V.  Fraser,  [1892]  2  Ch.  27;  2  Beale,  Conflict  of  Laws  (1935)  1071. 
As  to  Quebec,  see  Magann  v.  Anger  (1901),  31  Can.  S.C.R.  186; 
CKarlehois  v.  Baril,  [1928]  S.C.R.  88,  [1927]  3  D.L.R.  762. 

(t)  See  K.  K  Miazza,  Contracts  by  Correspondence  in  Anglo- 
American,  French  and  Louisiana  Law  (1935),  9  Tulane  L.R.  590. 
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discussed  with  particular  reference  to  the  Statute  of  Frauds,  in 
another  chapter  (a). 

Of  especial  interest  in  the  law  of  bills  and  notes  is  the  de¬ 
cision  of  an  English  court  that  if  a  contract  made  in  a  foreign 
country  is  there  void  for  want  of  a  stamp,  it  is  invalid  in  Eng¬ 
land,  whereas  if  it  is  merely  inadmissible  in  evidence  in  the 
foreign  country,  it  is  valid  in  England  (b). 

The  distinction  between  form  and  procedure  is  merely  one 
phase  of  the  general  distinciton  between  substance  and  pro¬ 
cedure,  discussed  in  other  chapters  (c).  As  contrasted  with  the 
procedural  rules  of  the  law  of  the  forum,  which  apply  to  an 
action  upon  any  contract  without  regard  to  any  foreign  law, 
there  may  be  substantive  rules  of  law  of  different  countries  be¬ 
tween  which  a  choice  must  be  made  by  the  forum,  so  as  to 
make  applicable  the  law  of  the  place  of  making  as  regards  the 
formal  validity  of  the  contract,  and  the  proper  law  of  the 
contract  as  regards  the  intrinsic  validity  of  the  contract  (d), 

(d)  Anomalous  Situations, 

The  difficulty  arising  from  the  possibility  that  a  bill  issued 
abroad  may  be  invalid  by  reason  of  the  absence  of  a  stamp  is 
avoided  to  a  limited  extent  by  proviso  (a)  of  s.  72(1)  of  the 
Bills  of  Exchange  Act,  1882  (“Where  a  bill  is  issued  out 
of  the  United  Kingdom  it  is  not  invalid  [in  the  United  King¬ 
dom]  by  reason  only  that  it  is  not  stamped  in  accordance  with 
the  law  of  the  place  of  issue"’),  the  principle  applied,  according 
to  Dicey  (ej,  being  “the  doctrine  of  the  indifference  of  Eng¬ 
lish  law  to  the  revenue  law  of  other  countries,  aided  in  opera¬ 
tion  by  the  consideration  that  for  business  purposes  it  would 
be  very  unfortunate  if  it  were  necessary  to  consider  in  the  case 
of  foreign  bills  the  validity  of  the  absence  or  otherwise  of  a 


(а)  See  chapter  4,  §  8,  discussing,  inter  alia,  Leroux  v.  Brown 
(1852),  12  (TB.  801. 

(б)  Bristow  v.  Sequeville  (1850),  5  Exch.  275  (discussed  in  chap¬ 
ter  4,  §  8),  distinguishing  Alves  v.  Hodgson  (1797),  7  T.R.  241;  cf. 
Eepuhlica  de  Guatemala  v.  NuneZf  ri927]  1  K.B,  669,  at  pp.  690-1. 

(c)  Chapter  13,  and  (with  particular  reference  to  limitation  of 
actions  and  prescription)  chapter  12. 

(d)  As  the  selection  of  the  proper  law,  see  §  5(a)  of  the  present 
chapter,  infra,  and  chapter  16. 

(e)  Conflict  of  Laws,  notes  to  his  rule  172  (5th  ed.  1932)  704-705. 
The  passage  quoted  appears  for  the  first  time  in  the  1927  edition  of 
Dicey. 
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stamp  ’  (f).  But  the  proviso  does  not  cover  the  converse  case, 
that  is,  a  bill  issued  in  England  unstamped  is  invalid  in  Eng¬ 
land  though  negotiated  abroad  (g);  and  the  bill  in  the  last 
mentioned  case,  though  invalid  in  England,  would  in  Canada 
be  rendered  valid  by  proviso  (a)  of  the  corresponding  section 
of  the  Canadian  statute  (s.  160).  One  must  not  blame  the 
draftsman,  who  draws  a  statute  only  for  the  United  Kingdom, 
for  the  unfortunate  result  of  the  adoption  in  some  other  part 
of  the  British  dominions  of  the  very  words  of  the  statute,  sub¬ 
ject  only  to  the  substitution  for  the  words  ‘‘the  United  King¬ 
dom’'  of  some  other  territorial  unit,  but  the  result  is  bound  to 
be  unfortunate  when  partial  or  one-sided  exceptions  are  made 
to  a  rule  of  the  conflict  of  laws,  because  the  result  must  be  to 
increase  the  number  of  cases  in  which  a  transaction  is  valid  in 
one  country  and  invalid  in  another. 

Proviso  (b)  also  is  a  partial  deviation  from  the  general  rule 
that  the  lex  loci  celebrationis  governs  the  formal  validity  of  a 
bill,  but  it  is  operative  only  “as  between  all  persons  who  nego¬ 
tiate,  hold,  or  become  parties  to  it  in  the  United  Kingdom,” 
[in  the  Canadian  statute,  “in  Canada”]:  As  Byles  observes 
(h),  the  proviso  would  now  appear  to  cover  the  case  where 
bills,  drawn  in  France  on  an  English  drawee  in  the  English 
form  to  the  drawer’s  order,  which  required  therefore  to  be 
endorsed  by  the  drawer  before  issue,  were  in  fact  endorsed 
in  blank  by  the  drawer  in  France  to  an  Englishman  domiciled 
in  England,  a  form  of  endorsement  irregular  under  the  then 
French  law,  so  that  the  bills  were  irregular  at  their  first  issue. 
In  the  case  of  In  re  Marseilles  Extension  Railway  0  Land 
Co.  ({),  the  acceptor  was  held  liable  on  such  a  bill  to  a  sub¬ 
sequent  holder  under  an  English  endorsement.  The  fact  that 
the  French  endorsement  was  invalid  in  France  was  held  to  be 
immaterial,  the  bill  being  regarded  as  an  English  bill.  Such 
bill  is  not  now  within  the  definition  of  an  inland  bill  (j)j  and 


(/)  Cf.  James  v.  Cath&rwood  (1823),  3  Dow.  &  Ry.  190,  at  p.  191, 
Abbott  C.J. 

{g)  Bank  of  Montreal  v.  Exhibit  &  Trading  Co,  (1906),  22  Times 
L.R.  722,  11  Com.  Cas.  250. 

(h)  Bills  of  Exchange  (19th  ed.  1931)  309;  ef.  Dicey,  op.  cit. 
(5th  ed.  1932)  706. 

(i)  (1885),  30  Ch.  D.  598.  The  bills  in  question  were  issued 
before  lie  passing  of  the  Bills  of  Exchange  Act,  1882.  This  case  is 
further  discussed  in  §  4  of  the  present  chapter. 

(j)  Bills  of  Exchange  Act,  1882,  s.  4;  Canadian  statute,  s.  25. 
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therefore  could  not  be  regarded  as  an  English  bill,  but  never¬ 
theless  the  case  would  apparently  fall  within  proviso  (b) . 

The  situation  is  anomalous  at  best.  In  effect  the  plaintiff 
gets  a  good  title  against  the  defendant  notwithstanding  that 
there  is  an  invalid  link  in  the  chain  of  title,  and  that  the  plain¬ 
tiff  could  not  recover  from  the  drawer-endorser.  But  in  the 
analogous  case  of  a  subsequent  endorsement  in  France  in  a 
form  invalid  by  French  law  but  valid  by  English  law,  proviso 
(b)  would  apparently  not  cure  the  defect  as  to  any  party, 
while  if  a  bill  is  drawn  and  payable  in  France  without  ex¬ 
pressing  the  consideration  (and  therefore  invalid  under  the 
former  French  law)  and  is  endorsed  in  England,  the  endorser 
may  be  sued  in  England  under  proviso  (b) ,  though  the  drawer 
would  not  be  liable  (k).  Here,  however,  we  are  on  the  verge 
of  the  broader  question  as  to  what  law  governs  the  transfer  of  a 
bill  abroad — a  question  the  discussion  of  which  will  be  post¬ 
poned  for  the  present  (1). 

The  anomalous  position  under  proviso  (b)  of  a  bill  regarded 
as  a  whole  appears  in  Guaranty  Trust  Co.  of  New  York  v.  Han- 
nay  (m).  There  the  defendants,  in  Liverpool,  bought  cotton 
from  dealers  in  Alabama,  who  drew  a  bill  of  exchange  on  the 
defendants’  bank  in  Liverpool,  payable  to  drawers’  order,  and 
containing  the  words  *'and  charge  the  same  to  the  account  of 
— bales  of  cotton.”  This  bill  of  exchange,  with  a  bill  of 
lading  for  the  cotton  attached,  was  purchased  in  good  faith  by 
the  plaintiffs,  dealers  in  foreign  bills  in  New  York,  who  pre¬ 
sented  the  bill  of  exchange  and  obtained  acceptance  and,  in  due 
course,  payment  from  the  defendants’  bank.  It  subsequently 
appeared  that  the  bill  of  lading  was  a  forgery  and  that  no  cot¬ 
ton  had  been  shipped,  and  the  defendants,  (who  had  paid  the 
amount  of  the  bill  to  their  bank) ,  brought  an  action  in  New 
York  against  the  plaintiffs  to  recover  back  the  amount.  The 
plaintiffs  then  brought  an  action  in  England,  claiming  declara¬ 
tions  that  they  did  not,  by  presenting  the  bill  for  acceptance 
with  the  bill  of  lading  attached,  warrant  or  represent  that  the 
bill  of  lading  was  genuine  and  that  they  were  not  bound  to 
repay  the  amount  of  the  bill.  The  English  Court  of  Appeal 
held  that  the  plaintiffs  were  entitled  to  the  declarations  claimed, 


(/c)  Dicey,  op,  cit,f  notes  to  his  rule  172  (5th  ed.  1932)  706. 

(0  See  §  4  of  the  present  chapter,  infra. 

(m)  [1918]  2  K.B.  623,  C.A.:  Pickford,  Warrington  and  Scrutton 
L.JJ.;  on  appeal  from  [1918]  1  K.B.  43,  Bailhache  J. 
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alBrining  on  this  point  the  judgment  of  Bailhache  J.  In  the 
New  York  action  it  had  been  held  by  the  United  States  Circuit 
Court  of  Appeals  that  the  case  should  be  governed  by  English 
law  fnj.  In  the  English  action  Bailhache  J.  held,  upon  the 
defendants’  plea  that  the  draft  was  conditional  and  therefore 
not  a  bill  of  exchange,  that  the  question  was,  under  s.  72(1) 
of  the  Bills  of  Exchange  Act,  governed  by  ''American”  law 
(that  is,  either  Alabama  law  or  New  York  law,  which  happened 
to  be  the  same  on  this  point) ,  and  that  by  that  law  the  draft 
was  conditional.  The  Court  of  Appeal,  on  this  point,  held  that 
English  law  and  American  law  were  the  same  (the  draft  being 
unconditional  by  either  law) ,  and  therefore  it  was  unnecessary 
to  decide  by  what  law  the  question  was  to  be  governed.  Pick- 
ford  L.J.  assumed,  without  deciding,  that  American  law  ap¬ 
plied  under  s.  72(1),  and  referred  to  the  possible  application 
of  proviso  (b) ;  Warrington  L.J.  decided  the  case  without 
reference  to  the  section;  Scrutton  L.J.,  having  come  to  the  con¬ 
clusion  that  the  draft  was  unconditional  both  by  English  and 
by  American  law,  added:  "This  renders  it  unnecessary  for  me 
to  express  a  final  opinion  on  a  point  on  which  I  feel  great  dif¬ 
ficulty,  the  true  meaning  of  s.  72,  sub-ss.  1  and  2,  of  the  Bills 
of  Exchange  Act  [Canada,  ss.  160  and  161],  especially  as  to 
the  exact  extent  of  application  of  sub-s.  1  (b) .  It  would  be 
curious  if  an  American  bill,  differing  (oj  from  the  English  form, 
were  valid  by  English  law  for  enforcing  payment,  and  invalid 
in  a  suit  to  recover  payment  which  had  been  made  under  it. 
And  I  have  great  doubts  as  to  the  true  meaning  of  'interpre¬ 
tation’  in  sub-s.  2,  especially  in  view  of  the  explanations  of  Sir 
M.  D.  Chalmers  ....  and  the  comments  thereon  of  Mr.  Dicey. 
But  as  in  my  view  the  English  and  American  laws  are  the 
same,  the  question  need  not  be  decided  here.”  The  question 
of  "interpretation”  under  s.  72(2)  will  be  discussed  below  (pj. 
The  comment  of  Scrutton  L.J.  on  proviso  (b)  of  s.  72(1) 
presumably  relates  to  the  opinion  of  Bailache  J.  that  the  ex¬ 
pression  "enforcing  payment  thereof”  in  proviso  (b)  does  not 
include  the  obtaining  of  a  declaration  that  the  holder  of  a  bill 
who  has  been  paid  is  entitled  to  retain  the  money,  and  that  as 
the  action  was  brought  by  the  plaintiffs  for  the  purpose,  not 

(n)  Hanriay  v.  Guaranty  Trust  Co,  (1913),  210  F^.  Rep.  810. 

(o)  According  to  Dicey,  op.  cit.,  p.  705,  note  (r),  '^differing”  must 
be  a  misprint  for  “not  differing.” 

(p)  ^e  §  3(b)  (f)  of  the  present  chapter,  infra. 
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of  obtaining  payment,  but  of  preventing  the  defendants  from 
getting  the  money  back,  the  proviso  did  not  apply. 

It  would  appear  from  the  foregoing  that  proviso  (b)  is  not 
entirely  satisfactory  as  it  stands.  Like  proviso  (a),  it  makes 
a  partial  and  one-sided  exception  to  the  general  rule.  If  it  is 
not  clear  in  its  terms,  or,  if,  though  clear  in  its  terms,  it  intro¬ 
duces  illogical  distinctions,  its  language  should,  it  is  submitted, 
be  reconsidered  by  the  legislature. 

§  3.  Interpretation  and  Effect  of  Drawing,  Acceptance 
and  Endorsement. 

(a)  The  Bills  of  Exchange  Act. 

In  Canada  it  is  provided  by  the  Bills  of  Exchange  Act,  R.S.C. 
1927,  c.  16,  s.  161,  corresponding  with  s.  72(2)  of  the  Bills 
of  Exchange  Act,  1882,  as  enacted  in  and  for  the  United  King¬ 
dom: 

161.  Subject  to  the  provisions  of  this  Act,  the  interpi'etation  of 
the  drawinj^,  endorsement,  acceptance  or  acceptance  suimi  proU'st  of 
a  bill,  dravrn  in  one  country  and  negotiated,  accepted  or  payable  in 
another,  is  determined  by  the  law  of  the  place  where  such  contract 
is  made:  Provided  that  where  an  inland  bill  is  endorsed  in  a  foreign 
country,  the  endorsement  shall,  as  regards  the  payer,  be  interpreted 
according  to  the  law  of  Canada. 

Whereas  s.  72(1)  [Canada,  s.  160|  is  comparatively  free 
from  ambiguity  and  is  in  substantial  agreement  with  the  rules 
of  the  conflict  of  laws  relating  to  contract  in  general,  s.  72(2) 
[Canada,  s.  161]  is  more  open  to  criticism,  partly  on  account 
of  its  own  ambiguity,  partly  because  it  is  not  so  clearly  in  ac¬ 
cord  with  the  ordinary  rules  of  the  conflict  of  laws. 

(b)  Meaning  of  ^^Interpretation.'' 

With  regard  to  s.  72(2)  j  Canada,  s.  161  j  itself,  it  is  doubt¬ 
ful  whether  it  is  intended  to  include  the  intrinsic  validity  of 
the  drawing,  endorsement  or  acceptance  or  is  confined  to  ‘'in¬ 
terpretation''  in  the  strict  sense  (q).  If  the  latter  construction 
is  correct,  the  statute  does  not  deal  at  all  with  the  transfer  of 
a  bill  except  as  to  the  form  and  interpretation,  in  the  strict 
sense,  of  an  endorsement,  and  the  effect  of  an  alleged  transfer 
of  a  bill  must  be  left  to  the  ordinary  rules  of  the  conffict  of 
laws.  In  view  of  this  ambiguity  (which  alone,  it  may  be 
suggested  in  passing,  would  seem  to  be  sufficient  ground  for  a 

(q)  See  also  further  discussion  of  the  moaning  of  “interpretation^' 
under  heading  (f)  of  the  present  §  3,  infra. 
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reconsideration  of  the  statute  by  the  legislature) ,  it  is  proposed 
to  discuss  the  transfer  of  a  bill  separately  and  subsequently, 
and  to  limit  the  discussion  for  the  moment  to  other  phases  of 
the  subject  of  interpretation  and  effect. 

As  to  interpretation,  in  the  strict  sense,  that  is,  as  to  the 
construction  or  meaning  of  the  words  which  the  parties  have 
used,  there  seems  to  be  no  reason  for  denying  that  the  proper 
law  is  whatever  law  the  parties  intend  to  make  applicable,  and 
that  only  if  the  intention  of  the  parties  is  not  expressed  or 
cannot  be  inferred  from  the  terms  and  circumstances  of  the 
contract,  resort  can  be  had  to  any  presumption  in  favour  of 
the  lex  loci  celebrationis  or  the  lex  loci  solutionis,  or  as  the 
case  may  be. 

In  the  case  of  bills  and  notes  it  would,  however,  be  undesir¬ 
able  from  the  point  of  view  of  subsequent  holders  that  the 
question  of  the  proper  law  should  be  a  matter  of  conjecture, 
and  an  arbitrary  statutory  rule  is  preferable,  unless  indeed  the 
proper  law  is  designated  on  the  face  of  the  bill.  The  Bills  of 
Exchange  Act  has  made  applicable  to  each  contract  on  a  bill 
the  law  of  the  place  of  making  of  the  contract.  Whether  the 
statute  ought  to  have  made  applicable  the  lex  loci  solutionis  is 
another  question. 

A  simple  example  of  a  question  of  interpretation  in  the  strict 
sense  is  afforded  by  a  bill  expressed  to  be  payable  to  C,  without 
the  use  of  the  word  “order,**  or  a  bill  endorsed  by  the  holder 
to  D,  without  the  use  of  the  word  “order.**  Under  the  Bills 
of  Exchange  Act  (r)  the  bill  and  the  endorsement  are  re¬ 
spectively  payable  to  order,  whereas  in  the  United  States  under 
the  Negotiable  Instruments  Act  the  bill  itself  is  not  negotiable, 
although  in  the  case  of  the  endorsement  of  a  negotiable  bill 
by  the  holder  to  D,  without  the  use  of  the  word  “order,**  the 
bill  is  still  negotiable.  In  any  event,  under  s.  72(2)  [Canada, 
s.  161],  the  interpretation  of  the  bill  as  originally  drawn  is 
governed  by  the  law  of  the  place  of  drawing,  and  the  inter¬ 
pretation  of  the  endorsement  is  governed  by  the  law  of  the  place 
of  endorsement. 

(c)  Intrinsic  Validity  or  Effect. 

If  we  pass  from  interpretation  in  the  strict  sense  to  the 
intrinsic  validity,  or  obligation,  or  le'gal  effect,  of  a  contract, 

(r)  Sections  22  and  67  of  the  Canadian  statute,  corresponding 
with  ss.  8  and  34  of  the  Bills  of  Exchange  Act,  1882. 
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we  reach  a  peculiarly  controversial  topic  of  the  conflict  of 
laws.  The  question  as  to  what  is  the  proper  law  is  especially 
troublesome  in  cases  of  alleged  illegality  (a),  to  be  discussed 
later  (b). 

Whether  the  proper  law  of  a  contract  should  be  ascertained 
primarily  by  reference  to  the  intention  or  presumed  intention 
of  the  parties  or  upon  substantial  grounds  which  connect  the 
contract  with  a  particular  country,  it  is  plain  that  by  English 
rules  of  the  conflict  of  laws  the  place  of  making  of  the  contract 
is  not  the  sole  criterion  of  the  choice  of  the  proper  law  (c). 
It  is  obvious  therefore  that  s.  71{2)  [Canada,  s.  161]  of  the 
Bills  of  Exchange  Act,  if  it  is  meant  to  cover  the  effect  or 
obligation  of  a  contract,  ignores  the  prevailing  doctrine  as  to 
the  proper  law  of  a  contract,  and  arbitrarily  and,  subject  to 
one  proviso,  absolutely,  constitutes  the  lex  loci  celebrationis  the 
proper  law  of  each  of  the  contracts  on  a  bill.  This  departure 
from  the  general  rule  as  to  contract  is  justified,  it  is  submitted, 
only  if  the  statutory  provision  itself  is  unambiguous  and  satis¬ 
factory, 

It  is  true  that  in  the  case  of  an  ambulatory  instrument  such 
as  a  bill  of  exchange  it  is  important  and,  from  a  practical 
point  of  view,  almost  necessary,  that  a  subsequent  taker  should 
be  entitled  to  rely  upon  some  simple  rule  for  ascertaining  the 
proper  law.  He  cannot  always  know  where  the  contract  of 
each  prior  party  was  made,  but  he  can  usually  conjecture  or 
ascertain  the  place  of  making  more  easily  than  he  can  inform 
himself  of  the  intention  of  a  prior  party.  But  for  this  purpose 
it  would  be  as  convenient  a  rule,  and  one  perhaps  more  nearly 
in  accord  with  the  ordinary  rule  of  the  conflict  of  laws  to  say 
that  the  lex  loci  solutionis  should  govern,  in  a  case  where  a 
contract  is  made  in  one  country  and  is  to  be  performed  in  an¬ 
other.  If,  for  example,  a  bill  is  accepted  in  one  country  and 
made  payable  in  another,  there  is  much  to  be  said  for  the  view 
that  the  obligation  of  the  acceptor  ought  on  principle  to  be 
governed  by  the  lex  loci  solutionis  rather  than  by  the  lex  loci 

(а)  Foote,  Private  International  Law  (5th  ed.  1925)  397  ff., 
discusses  separately  the  legality  and  the  essentials  of  a  contract. 
Dicey,  Conflict  of  Laws,  includes  legality  in  “material  or  essential 
validity”  (his  rule  160),  as  distinguished  from  the  effect  of  the  terms 
of  a  contract  (his  rule  161).  Westlake,  Private  International  Law, 
§§  212,  213,  includes  legality  under  the  general  heading  “intrinsic 
validity  and  effects”  of  a  contract. 

(б)  See  §  5  of  the  present  chapter,  infra. 

(c)  See  §  5(a)  of  the  present  chapter,  infra,  and  chapter  16. 
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celebrationis  (d)t  and  the  impression  given  by  some  authorities 
that  the  lex  loci  celebrationis  is  the  governing  law  seems  to  be 
due  to  the  fact  that  usually  the  place  of  acceptance  is  the  same 
as  the  place  of  payment . 

(d)  Story's  Doctrine. 

At  this  point  we  are  on  the  threshold  of  a  maze  of  ambigui¬ 
ties,  the  contributing  elements  of  which  may  be  summarily 
stated  as  follows: 

(a)  Story  was  of  opinion  that  the  lex  loci  solutionis  should 
govern  the  effect  or  obligation,  as  well  as  the  interpretation,  of 
a  contract, 

(b)  His  language  is  nevertheless  supposed  to  have  suggested 
the  language  of  the  statute  which  provides  that  the  lex  loci  cele¬ 
brationis  shall  govern  * ‘interpretation/' 

(c)  Certain  obiter  dicta,  approved  by  the  draftsman  of  the 
statute,  are  in  favour  of  the  view  that  “interpretation"  in¬ 
cludes  effect  or  obligation. 

(d)  The  draftsman  of  the  statute  suggests  that  the  statute 
may  mean  that  the  governing  law  is  the  lex  loci  solutionis. 

The  net  result  seems  to  be  that  the  statute  is  to  be  construed 
as  including  something  which  in  its  natural  sense  it  does  not 
include,  and,  as  this  brings  the  statute  into  flagrant  conflict 
with  principle,  it  is  then  suggested  that  the  statute  should  be 
brought  into  accord  with  principle  by  its  being  read  as  saying 
something  quite  contrary  to  its  natural  meaning.  Incidentally, 
as  we  shall  see,  Story  is  charged  with  ambiguity  by  way  of  ex¬ 
planation  of  the  wording  of  the  statute,  and  his  language  is 
also  used  to  support  the  suggestion  that  the  statute  may  be  con¬ 
strued  in  accordance  with  principle.  The  whole  matter  de¬ 
serves  some  further  examination,  because  it  involves  the  ques¬ 
tion  whether  the  statute  in  its  present  form  serves  any  useful 
purpose. 

The  relevant  passages  from  Story  on  the  Conflict  of  Laws 
(e)  are  as  follows: 


(d)  Cf.  Dicey,  Conflict  of  Laws  (5th  ed.  1932)  708,  citing 
Rouquette  v.  Overmann  (1875)  L.R.  10  Q.B.  525,  4  R.C.  287,  2  Ames 
185;  Westlake,  Private  International  Law,  §  229;  but  see  Foote, 
Private  International  Law  (5th  ed.  1925)  458  ff.,  464,  distinguishing 
between  the  acceptor’s  ‘^abstract  liability  to  pay  at  all  under  his 
contract  on  the  one  hand,  and  the  incidents,  mode,  and  conditions  of 
payment  on  the  other.” 

(e)  8th  ed.,  by  Melville  M.  Bigelow,  Boston  (1883)  376-81. 


286 


Chap.  14.  Bills,  Notes,  Contracts 


§  280.  The  rules  already  considered  suppose  that  the  perform¬ 
ance  of  the  contract  is  to  be  in  the  place  where  it  is  made,  either 
expressly  or  by  tacit  implication.  But  where  the  contract  is,  either 
expressly  or  tacitly,  to  be  performed  in  any  other  place,  there  the 
general  rule  is  in  conformity  to  the  presumed  intention  of  the  parties 
that  the  contract,  as  to  its  validity,  nature,  obligation,  and  interpre¬ 
tation,  is  to  be  governed  by  the  law  of  the  place  of  performance. 
This  would  seem  to  be  a  result  of  natural  justice;  and  the  Koman 
law  has  adopted  it  as  a  maxim:  'Contraxisse  unusquisque  in  eo’loco 
intelligitur,  in  quo  ut  solveret,  se  obligavit.*  (/)  ....  (g). 


§  281.  Paul  Voet  has  laid  down  the  same  rule . Everhardus 

adopts  the  same  doctrine . Huberus  adopts  the  same  exposition. 

.  .  .  .  Indeed,  it  has  the  general  consent  of  foreign  jurists;  although 
to  this,  as  to  most  other  doctrines,  there  are  to  be  found  exceptions 

in  the  opinions  of  some  distinguished  names . The  general  rule 

has  however  been  adopted  both  in  England  and  America.  In  one  of 
the  earliest  cases  Lord  Mansfield  stated  the  doctrine  with  his  usual 
clearness.  ‘The  law  of  the  place  can  never  be  the  rule  where  the 
transaction  is  entered  into  with  express  view  to  the  law  of  another 
country  as  the  rule  by  which  it  is  to  be  governed'  (h).  And  this 
has  uniformly  been  recognized  as  the  correct  exposition  in  the  com¬ 
mon  law. 


It  has  been  questioned  whether  the  rule  stated  by  Story  was 
really  adopted  by  Roman  law  or  had  **the  general  consent  of 
foreign  jurists/’  and  whether  there  was  good  authority  for 
Lord  Mansfield’s  dictum  or  for  the  cases  in  which  that  dictum 
had  been  followed  in  the  United  States  when  Story  wrote  his 
treatise  in  1834  (i),  but  we  are  concerned  for  the  moment  only 
with  Story’s  expression  of  his  opinion,  not  with  its  accuracy. 

The  alleged  ambiguity  in  Story's  language  begins  only,  if  at 
all,  when  he  discusses  what  he  calls  ‘‘cases  of  a  mixed  nature.” 
Beginning  with  §  282  he  reaffirms  the  general  rule  that  the 
lex  loci  solutionis  governs,  if  the  specified  place  of  payment  is 
different  from  the  place  of  contracting,  but  he  discusses  the 
difficulties  in  the  application  of  the  general  rule  in  various 
cases.  He  begins  §  291  with  a  reaffirmation  of  the  general 
rule,  as  applied  to  the  rate  of  interest,  and  then  proceeds  to  a 
long  discussion  of  cases  of  interest,  damages  or  exchange,  re¬ 
affirming  the  general  rule  in  §§  296,  309  and  310,  and  at  last 
arrives  at  the  subject  of  the  rate  of  interest  payable  on  a 
bill  by  parties  who  have  become  parties  to  it  in  different  coun¬ 
tries.  His  language  on  this  subject  is  as  follows: 


(/)  Dig.  44,  7,  21. 

(g)  Except  for  the  first  sentence,  the  paragraph  is  reprinted  in 
Story,  Bills  of  Exchange  (4th  ed.)  §  147. 

(h)  Robinson  v.  Bland  (1760)  2  Burr.  1077,  at  p.  1078.  As  to  this 
case,  see  §  5(c)  of  the  present  chapter,  infra. 

(i)  See  Lorenzen,  Conflict  of  Laws  relating  to  Bills  and  Notes 
(1919)  109  ff.;  c/.  2  Beale,  CJonflict  of  Laws  (1935)  1092  fif. 
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§  314.  Negotiable  instruments  often  present  questions  of  a  like 
mixed  nature.  Thus  suppose  a  negotiable  bill  of  exchange  is  drawn 
in  Massachusetts  on  England,  and  is  indorsed  in  New  York,  and 
again  by  the  hrst  indorsee  in  Pennsylvania,  and  by  the  second  in 
Maryland,  and  the  bill  is  dishonored;  what  damages  will  the  holder 
be  entitled  to?  The  law  as  to  damages  in  these  States  is  different. 
In  Massachusetts  it  is  ten  per  cent,  in  New  York  and  Pennsylvania 
twenty  per  cent,  and  in  Maryland  fifteen  per  cent.  What  rule  then 
is  to  govern?  The  answer  is  that,  in  each  case,  the  lex  loci  contractus. 
The  drawer  is  liable  on  the  bill  according  to  the  law  of  the  place 
where  Idle  bill  was  drawn;  and  the  successive  indorsers  are  liable 
on  the  bill  according  to  the  law  of  the  place  of  their  indorsement, 
every  indorsement  being  treated  as  a  new  and  substantive  contract. 
The  cons^uence  is,  that  the  indorser  may  render  himself  liable, 
upon  a  dishonor  of  the  bill,  for  a  much  higher  rate  of  damages 
than  he  can  recover  from  the  drawer.  But  this  results  from  his 
own  voluntary  contract;  and  not  from  any  collision  of  rights  arising 
from  the  nature  of  the  original  contract  (;) . 

§  315.  It  has  sometimes  been  suggested  that  this  doctrine  is  9. 
departure  from  the  rule  that  the  law  of  the  place  of  payment  is 
to  govern.  But,  correctly  considered,  it  is  entirely  in  conformity  to 
the  rule.  The  drawer  and  indorsers  do  not  contract  to  pay  the 
money  in  the  foreign  place  on  which  the  bill  is  drawn;  but  only  to 
guarantee  its  acceptance  and  payment  in  that  plac^  by  the  drawee ; 
and  in  default  of  such  payment  they  agree  upon  due  notice  to  re¬ 
imburse  the  holder  in  principal  and  damages  at  the  place  where 
they  respectively  entered  into  the  contract  (Zc). 

This  explanation  seems  clear  enough.  As  expressed  in  a  case 
decided  by  the  Supreme  Court  of  Canada  (1),  relating  to  the 
measure  of  damages  for  breach  of  a  contract  for  the  sale  of 
goods: 

The  relevant  decisions  are  nearly  all  concerned  with  bills  of  ex¬ 
change,  and,  as  regards  these,  the  effect  of  the  decisions  prior  to  the 
Bills  of  Exchange  Act,  appears  to  be  that,  by  the  law  of  England, 
interest  by  way  of  damages  will  be  given  according  to  the  law  of 
the  place  where  the  party  charged  has  contracted  to  pay  the  bill; 
that  is  to  say,  according  to  the  proper  law  of  his  contract  (w).  As 
a  rule,  the  place  of  payment  under  each  of  the  contracts  embodied  in 
the  bill  will  be  the  place  where  the  contracting  party  has  become 
a  party  to  the  bill;  and  this  accounts  for  the  fact  that  the  rule  is 
sometimes  stated  as  if  the  governing  law,  as  regards  interest,  were 
the  lex  loci  contractus  {n). 


(j)  Story,  Conflict  of  Laws,  §  314:  reprinted  as  §  153,  in  Story, 
Bills  of  Exchange. 

(k)  Story,  Conflict  of  Laws,  §  315:  reprinted  as  §  154  in  Story, 
Bills  of  Exchange. 

(Z)  lAvesley  v.  E,  Clemens  Horst  Co.,  [1924]  S.C.R.  605,  at  p. 
609,  [1925]  1  b.L.R.  159,  at  p.  162. 

(m)  Cooper  v.  Earl  of  Waldegrave  (1840),  2  Beav.  282;  Allen 
V.  Kemble  (1848),  6  Moo.  P.C.  314;  Gibbs  v.  Fremont  (1853),  9 
Exch.  25;  In  re  Commercial  Bank  of  South  Australia  (1887),  36  Ch. 
D.  522;  The  Queen  v.  Gra'nd  Trunk  Ry.  Co,  (1890)  2  Can.  Ex.  C.R. 
132;  Fergusson  v.  Fyffe  (1841),  8  Cl.  &  Fin.  121. 

(n)  As,  for  example,  in  Gibbs  v.  Fremont  and  In  re  Commercixxl 
Bank  of  South  Australia, 
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It  is  fairly  plain  from  Story's  discussion  that  when  the  place 
of  payment  differs  from  the  place  of  contracting  (o)  ht  thinks 
that  as  a  general  rule  the  former  furnishes  the  proper  law, 
in  accordance  with  the  presumed  intention  of  the  parties,  and 
that  it  is  only  when  the  place  of  payment  is  the  same  as  the 
place  of  contracting,  or  when  there  appears  to  be  no  conflict 
between  the  laws  of  these  places  respectively,  that  he  sometimes 
speaks  of  the  lex  loci  contractus,  in  the  sense  of  the  lex  loci 
celebrationis,  as  being  the  governing  law  (p), 

(e)  Chalmers*  Doctrine, 

Dicey  says  (q),  in  explanation  of  the  discrepancy  between 
the  statute  and  principle,  that  Story's  expressions  have  appar¬ 
ently  suggested  the  terms  of  s.  72(2)  [Canada,  s.  161],  the 
statute  reproducing  the  words  rather  than  the  meaning  of 
Story.  But  Chalmers  does  not  suggest  that  there  has  been  any 
misunderstanding  of  Story  in  the  drawing  of  the  statute.  On 
the  contrary,  he  quotes  Story  as  pointing  out  the  reasons  of 
the  rule  adopted  in  the  statute  (r).  This  is  a  matter  of  some 
moment,  because  the  commentary  of  the  draftsman  of  the 
statute  is  naturally  regarded  with  especial  respect  (s),  and  his 
explanation  is  apt  to  lead  to  confusion  in  the  construction  of 
the  statute.  His  quotation  from  Story,  in  explanation  of  the 
statute,  is  from  Conflict  of  Laws,  §  315  (Bills  of  Exchange, 
§  154) ,  above  quoted.  But  Story  in  this  paragraph  was  merely 
explaining  Conflict  of  Laws,  §  314  (Bills  of  Exchange,  §  153) , 
which  in  turn  related,  not  to  the  case  of  a  contract  made  in 
one  country  and  payable  in  another,  but  to  the  measure  of 
damages  applicable  to  parties  contracting  in  different  countries, 

(o)  C/.  Barbour  v.  Paradis  (1929),  Q.R.  68  S.C.  31:  a  note  made 
in  New  Hampshire  by  a  resident  of  Quebec,  without  any  indication 
of  the  place  of  payment,  was  held  to  be  payable  in  Quebec;  conse¬ 
quently  the  rate  of  interest  was  held  to  be  governed  by  the  law 
of  Quebec.  As  to  the  law  governing  the  rate  of  interest,  see  John¬ 
son,  Conflict  of  Laws  (vol.  2,  1934)  301  ff. 

(p)  These  remarks  apply  also  to  later  paragraphs  in  Story;  for 
example.  Conflict  of  Laws,  §§  316a,  316b  (Bills  of  Exchange, 
§§  156,  157).  The  case  of  a  bill  not  being  stamped  in  accordance 
with  the  lex  loci  celebrationis  is  distinguished  as  involving  formalities: 
Conflict  of  Laws,  §  318  (Bills  of  Exchange,  §  159).  The  question 
whether  an  acceptance  is  general  or  qualified  (Conflict  of  Laws,  §  333: 
Bills  of  Exchange,  §  164)  would  appear  to  be  a  question  of  interpre¬ 
tation  in  the  strict  sense. 

(q)  Conflict  of  Laws  (5th  ed.  1932)  708. 

(r)  Chalmers,  Bills  of  Exchange  (9th  ed.  1927)  282. 

(s)  ‘^Almost  authoritative”  is  Dicey’s  expression:  op.  cit,  p.  699. 


§  3.  Interpretation  and  Effect 


289 


the  place  of  payment  of  each  contract  being  assumed  to  be  the 
same  as  the  place  of  making.  And  on  the  next  following 
page  of  his  commentary,  Chalmers  says  that,  *‘it  may  be  ques¬ 
tioned  whether  the  measure  of  damages  comes  within  the 
meaning  of  the  word  ‘interpretation’  in  its  present  context  in 
the  Act,”  and  then  proceeds  to  quote  with  approval  a  passage 
from  Mayne  on  Damages  (4th  ed.)  234,  and  to  cite  again 
§315  (§  154)  of  Story  for  the  proposition  that  the  rule  with 
respect  to  damages  appears  to  be  that  “the  place  at  which  each 
party  to  a  bill  or  note  undertakes  that  he  himself  will  pay  it, 
determines  with  regard  to  him  the  lex  loci  contractus  according 
to  which  his  liability  is  governed.” 

Unless  I  have  wholly  misunderstood  the  learned  draftsman 
of  the  Bills  of  Exchange  Act,  he  seems  to  quote  Story  to  ex¬ 
plain  a  statute  which  says  something  quite  different  from  w-hat 
Story  says,  and,  shortly  afterwards,  seems  to  say  that  the  pas¬ 
sage  quoted  from  Story  is  irrelevant  to  the  provision  of  ihe 
statute  in  question.  But  that  is  not  all  that,  with  respect,  one 
feels  bound  to  find  fault  with.  Why,  in  order  to  say  that  the 
lex  loci  solutionis  governs  the  measure  of  damages,  choose  for 
quotation  a  passage  which  artificially  calls  such  law  the  lex  loci 
contractus? — ^unless  it  is  to  give  some  additional  countenance 
to  the  suggestion  which  is  made  by  Chalmers  in  a  passage  in¬ 
tervening  between  the  two  references  to  Story,  namely,  that 
when  the  statute  refers  to  “the  law  of  the  place  where  such 
contract  is  made”  it  means  the  law  of  the  place  where  such 
contract  is  payable. 

This  is  the  language  of  Chalmers  (t)  : 

The  case  of  a  bill  accepted  in  one  country  but  payable  in  another 
gives  rise  to  a  difficulty.  Suppose  a  bill  is  accepted  in  France,  pay¬ 
able  in  England.  Probably  the  maxim,  contraxisse  umisquisqiie  in  eo 
loco  intelligitwr  in  quo  ut  solveret  se  ohligavity  would  apply  (ic). 
But  if  not,  then  comes  the  question,  what  is  the  French  law,  not  as  to 
bills  accepted  and  payable  in  France,  but  as  to  bills  accepted  in 
France  payable  in  England?  Probably  the  lex  loci  solutionis  would 
be  regarded:  c/.  Nouguier,  §  1419. 

The  suggestion  made  in  the  first  part  of  the  passage  quoted 
is  startling.  It  would  seem  to  contravene  the  rule  for  the 
construction  of  a  code  stated  in  Bank  of  England  v.  Vagliano 


(t)  Chalmers,  op,  cit,  282-283. 

(u)  Robinson  v.  Bland  (1760), 2  Burr.  1077  (bill  accepted  in 
Prance  payable  in  England) :  cf.  Moulis  v.  Owen,  [1907]  1  K.B.  746, 
at  pp.  754-5  (cheque  drawn  in  France  on  bank  in  London). 

19— -C.L. 
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Bros,  (v),  and,  if  accepted,  would  seem  to  deprive  the  provision 
in  question  of  its  utility.  A  statute  which  has  to  be  explained 
as  meaning  what,  it  does  not  say  is  not  of  much  use  as  a 
guide.  The  only  authorities  cited  by  Chalmers  are  a  Latin 
phrase  quoted  by  Story  from  the  Digest,  and  two  cases  relating 
to  intrinsic  validity  or  legality,  a  subject  which  is  apparently 
not  governed  at  all  by  s.  72(2)  [Canada  s.  161]  fu;). 

It  may  also  be  questioned  whether  the  suggestion  made  in 
the  second  part  of  the  passage  quoted  from  Chalmers  is  justi- 
j5ed,  namely,  that  when  the  statute  refers  to  the  law  of  the  place 
where  the  contract  is  made,  it  means  the  rule  of  conflict  of 
laws  prevailing  in  that  place  and  not  the  domestic  law  applicable 
to  domestic  transactions  {xj.  The  suggestion  is  superiBicially  at¬ 
tractive,  because  it  seems  to  afford  another  way  of  construing 
the  lex  loci  celebrationis  as  meaning,  by  virtue  of  the  doctrine 
of  the  renvoi,  the  lex  loci  solutionis.  But  the  efficacy  of  this 
solution  of  the  problem  depends  in  each  case  upon  the  par¬ 
ticular  view  of  the  doctrine  of  the  renvoi  adopted  by  the  law 
of  the  place  of  contracting  as  interpreted  by  the  court  of  the 
forum,  and  it  is  submitted  that  a  statute  which  is  supposed 
to  furnish  a  guide  as  to  the  proper  law  in  cases  of  conflict  of 
laws  relating  to  bills  and  notes  should  be  construed  as  refer¬ 
ring  to  the  domestic  law  applicable  according  to  its  terms,  and 
not  as  referring  to  the  law  which  is  to  furnish  the  appropriate 
rule  of  the  conflict  of  laws  (y). 

(f)  ''Interpretation*'  Again. 

Chalmers  approves  (a)  the  view,  expressed  in  some  judicial 
dicta,  that  * ‘interpretation**  in  s.  72(2)  of  the  Bills  of  Ex- 


(v)  [1891]  A.C.  107,  3  R.C.  695. 

(w)  These  cases  are  discussed  in  §  5(c)  of  the  present  chapter, 
infra. 

(»)  Dicey,  Conflict  of  Laws  (5th  ed.  1932)  708,  says  that  the 
term  “law  of  the  place”  is  certainly  misleading  if  it  means,  as 
Chalmers  in  effect  suggests,  the  law  of  the  place,  including  its  rules 
of  the  conflict  of  laws, 

(y)  See  Lorenzen,  Conflict  of  Laws  relating  to  Bills  and  Notes 
(1919)  176;  Gutteridge,  Unification  of  the  Rules  of  the  Conflict  of 
Laws  relating  to  Negotiable  Instruments  (1934),  16  Jo.  Comp.  Leg. 
(3rd  series)  56.  The  doctrine  of  the  renvoi  is  discussed  in  chapters 
7,  8,  9  and  10,  At  the  end  of  §  5  of  chapter  9,  it  is  submitted  that 
the  case  of  a  commercial  contract  is  obvioudy  not  one  of  the  excep¬ 
tional  cases  in  which  the  doctrine  may  be  useful;  see  also  chapter 
16,  §  2. 

(a)  Bills  of  Exchange  (9th  ed.  1927)  282. 
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change  Act,  1882  [s.  161  of  the  Canadian  statute]  includes 
the  obligations  of  the  parties  as  deduced  from  such  interpreta¬ 
tion,  or  the  ‘'legal  effect''  of  the  contract  (b).  It  is,  however, 
this  view  which  is  chiefly  responsible  for  the  difficulty  of  re¬ 
conciling  the  statute  with  principle,  and  which  creates  the 
temptation  to  construe  the  statute  contrary  to  its  natural  mean¬ 
ing,  and  it  is  submitted  that  it  would  be  simpler  and  more 
satisfactory  to  construe  the  statute  as  referring  to  “interpreta¬ 
tion"  in  the  strict  sense,  but  as  meaning  what  it  says  as  re¬ 
gards  interpretation  in  that  sense.  The  statute  would  not  then 
be  so  bad  as  far  as  it  goes.  The  effect  or  obligation  of  each 
contract,  including,  apparently,  the  measure  of  damages  on 
dishonour,  as  well  as  questions  of  legality  or  illegality,  would 
all  be  left  to  be  governed,  independently  of  the  statute,  by  the 
proper  law  of  each  contract,  that  is,  usually  by  the  lex  loci 
solutionis  of  each  contract.  The  result  would  be  substantially, 
though  not  exactly,  in  accord  with  the  solution  proposed  by 
the  Geneva  Convention  of  1930,  that  is,  that  the  obligations  of 
the  acceptor  of  a  bill  or  the  maker  of  a  note  are  governed  by 
the  law  of  the  place  in  which  the  instrument  is  payable,  and 
that  the  effect  of  the  signature  of  any  other  party  is  governed 
by  the  law  of  the  place  in  which  the  signature  is  affixed  (c). 
The  substantial  similarity  of  this  solution  with  that  afforded 
by  English  rules  of  conflict  of  laws  depends,  however,  on  two 
assumptions,  namely,  first,  that  the  drawer  or  endorser  under¬ 
takes  to  pay  at  the  place  at  which  he  signs,  and,  second,  that 
the  place  of  signature  is  also  the  place  at  which  he  delivers  the 
instrument  (d). 

As  to  s.  72(2)  [Canada,  s.  161],  Chalmers  (e)  cites  Allen  v. 

(6)  E.g.f  Alcock  v.  Smith,  [1892]  1  Ch.  238,  at  p.  256;  cf.  Em~ 
biricos  V.  Anglo-Austrian  Bank,  [1905]  1  IC.B,  677,  at  pp.  683,  686; 
Koechlin  &  Co,  v.  Kestenbaum  Bros.,  [1927]  1  K.B.'889.  Cheshire, 
Private  International  Law  (2nd  ed.  1938)  289:  ‘‘Unfortunately,  there 
is  high  judicial  authority  for  the  view  that  interpretation  in  the  pres¬ 
ent  section  covers,  not  merely  questions  of  construction,  but  also  ques¬ 
tions  relating  to  the  legal  effect,”  etc. 

(c)  Cf.  Gutteridge  op.  dt.  (note  (y),  supra)  66  ff. 

(d)  The  first  assumption  Is  reasonably  safe,  and  underlies  Story’s 
statement,  as  already  pointed  out  in  the  present  §  3(d).  The  sec¬ 
ond .  assumption  is  more  precarious,  and  if  the  place  of  signature 
were  different  from  the  place  of  delivery,  the  question  of  the  place 
of  making  of  the  contract,  already  discussed  in  §  2(b)  of  the  present 
chapter,  supra,  would  arise. 

(e)  Bills  of  Exchange  (9th  ed.  1927)  281. 
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Kemble  (f)  and  Horne  v.  Rouqaette  (g).  The  judgments  in 
the  latter  case  do,  it  is  true,  contain  passages  which  refer  to 
the  lex  loci  celebrationis  of  an  endorsement  as  governing  its 
interpretation,  but  the  decision  related  to  the  necessity  for  or 
the  sufficiency  of  notice  of  dishonour,  and  the  case  will  be 
further  discussed  later  in  that  connection  (h) ,  The  case  of 
Allen  V.  Kemble  seems  also  to  be  inconclusive  as  to  the  applica¬ 
tion  of  the  lex  loci  celebrationis  of  the  drawing,  acceptance  or 
endorsement,  and  suggests  rather  that  the  lex  loci  solutionis 
should  be  the  governing  law,  because  the  point  was  made  in 
the  judgment  that  if  a  bill  is  addressed  by  the  drawer  to  the 
drawee  at  his  place  of  residence  in  one  country  and  is  by  the 
acceptance  made  payable  in  another  country,  this  alteration  in 
the  place  of  payment  does  not  affect  the  obligation  either  of 
the  drawer  or  of  any  person  who  has  endorsed  the  bill  before 
the  alteration  was  made  (i). 

Two  Canadian  cases  decided  under  s.  161  are  in  point.  In 
the  Nova  Scotia  case  of  Sanders  v.  St,  Helens  Smelting  Co.  (j) 
a  bill  dated  and  drawn  at  Halifax,  Nova  Scotia,  was  addressed 
to  a  company  at  Manchester,  England,  and  there  accepted 
payable  at  a  banker's  in  London.  It  was  held  that  the  inter¬ 
pretation  of  the  acceptance  was  governed  by  English  law,  and 
that  as  so  interpreted  the  acceptance  was  not  qualified,  but 
general.  The  decision  seems  to  be  right,  the  question  being 
one  of  interpretation  in  the  strict  sense. 

The  Quebec  case  of  Londori  &  Brazilian  Bank  v.  Maguire 
(k)  was  decided  on  the  ground  that  '^interpretation"  in  s.  161 
includes  "legal  effect."  A  bill  was  dated  and  drawn  at  Buenos 
Ayres;  the  drawer  being  the  master  of  a  bark,  registered  in 
New  York  and  then  bound  from  an  Argentine  port  to  New 
York,  and  the  bill  being  given  for  an  advance  made  by  the 
plaintiff  bank  to  enable  the  bark  to  proceed  on  her  voyage;  the 
bill  being  addressed  to  a  firm  in  New  York  and  being  for  "$1,- 


(/)  (1848),  6  Moo.  P.C.  314. 

(g)  (1878),  3  Q.B.D.  514,  at  p.  520. 

(h)  See  §  6  of  the  present  chapter,  infra. 

(i)  See  Westlake,  Private  International  Law,  notes  to  §  230. 
Allen  V.  Kemble  related  to  an  alleged  right  of  set-off:  see  §  10  of 
the  present  chapter. 

(i)  (1906),  39  N.S.R.  370. 

(k)  (1895),  Q.R.  8  S.C.  358.  See,  however,  Perrault,  Traite  de 
Droit  Commercial,  vol.  3  (1940)  1160  ff.,  supporting  the  view  that 
“interpretation”  should  be  construed  in  a  narrow  sense. 
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865,  U.S.  gold;"'  the  payee  being  domiciled  in  Quebec,  but  the 
endorsement  by  him  to  the  plaintiff  bank  being  made  in  the 
Argentine  Republic.  In  an  action  by  the  bank  against  the  en¬ 
dorser,  the  plaintiff  demurred  to  the  defendant’s  plea.  The 
plea  in  substance  alleged  that  the  defendant  was  mortgagee  of 
the  bark  and,  to  the  knowledge  of  the  plaintiff,  an  accommoda¬ 
tion  endorser  of  the  bill;  and  that  under  the  law  of  the  Argen¬ 
tine  Republic  the  holder  of  the  bill  had  a  lien  on  the  hull, 
freight  and  cargo  of  the  bark  prior  to  all  claims  except  seamen’s 
wages,  and  the  failure  diligently  to  collect  the  amount  out  of 
the  hull,  freight  and  cargo  had  the  effect  of  depriving  the  de¬ 
fendant  of  any  recourse  against  the  bark  and  consequently  dis¬ 
charged  the  defendant  from  liability  on  the  bill.  It  was  held 
that  the  liability  of  the  endorser  was  governed  by  the  law  of 
the  place  where  the  endorsement  took  place,  that  is,  by  the  law 
of  the  Argentine  Republic,  and  not  by  the  law  of  the  place  of 
payment  or  by  the  law  of  the  endorser’s  domicile.  The  plain¬ 
tiff’s  demurrer  to  the  defendant’s  plea  was  therefore  dismissed. 
The  case  might,  however,  have  been  decided  in  the  same  way, 
independently  of  the  statute,  on  the  ground  that  the  proper  law 
of  the  endorser’s  contract  was  that  of  the  place  where  he  under¬ 
took  that  he  himself  would  pay,  not  that  of  the  place  where  the 
acceptor  undertook  to  pay  (I),  or  alternatively,  on  the  ground 
that  it  was  a  question  of  discharge  of  a  party,  rather  than  one 
of  the  obligation  of  the  contract  itself. 

(g)  Single  Law  or  Several  Laws. 

The  preceding  discussion  takes  it  for  granted  that  in  accord¬ 
ance  with  prevailing  doctrine  the  different  contracts  on  a  bill 
are  regarded  for  the  purpose  so  far  discussed  as  independent 
contracts,  each  governed  by  its  own  proper  law,  whether  that 
law  be,  as  a  general  rule,  the  lex  loci  solutionis  or,  as  s.  161 
provides  so  far  as  it  is  applicable  at  all,  the  lex  loci  celebrationis. 
In  some  respects,  the  opposing  doctrine,  namely  that  the  whole 
bill,  including  all  the  supervening  contracts,  should  be  governed 
by  a  single  law,  is  attractive  and  has  obvious  advantages  fmj. 

(Z)  Cf.  Story,  Conflict  of  Laws,  §  315  (Bills  of  Exchange,  §  154), 
already  quoted. 

(m)  For  a  discussion  of  both  doctrines,  with  a  summary  of  the 
laws  of  various  countries,  see  Lorenzen,  Conflict  of  Laws  relating  to 
Bills  and  Notes  (1919)  121  ft.;  cf.  Gutteridge,  Unification  of  the 
Rules  of  Conflict  relating  to  Negotiable  Instruments  (1934),  16  Jo. 
Comp.  Leg.  (3rd  series)  53,  at  pp.  67-68. 
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All  authorities  supporting  the  doctrine  of  the  independence 
of  the  different  contracts  on  a  bill  are  forced  to  admit  that  there 
are  some  necessary  limitations  to  the  application  of  the  doc¬ 
trine  (n).  There  is  general  agreement  that  the  date  of  maturity 
of  a  bill  should  be  determined  by  the  lex  loci  solutionis  of  the 
bill,  and  it  is  so  provided  by  s.  72  (5)  of  the  Bills  of  Exchange 
Act,  1882  [Canadian  statute,  s.  164]  (oj.  There  is  not  the 
same  measure  of  agreement  in  different  countries  as  to  the  law 
which  should  govern  presentment  for  acceptance,  presentment 
for  payment,  and  the  requisite  proceedings  on  dishonour,  but 
s.  72  (3)  of  the  Bills  of  Exchange  Act,  1882  [Canadian  statute, 
s.  162]  (p)  provides  that  ‘'The  duties  of  the  holder  ....  are 
determined  by  the  law  of  the  place  where  the  act  is  done  [is 
to  be  done?]  or  the  bill  is  dishonoured.'’  Westlake,  indeed, 
goes  a  long  way  in  the  direction  of  approving  the  doctrine  that 
the  whole  bill  should  be  governed  by  a  single  law  when  he 
states  in  §  230  that:  “Since  the  drawer  or  indorser  of  a  bill  .... 
are  sureties  for  the  due  performance  of  the  obligation  incurred 
by  accepting  ....  it,  the  law  of  the  place  where  the  bill  .... 
is  payable  according  to  the  terms  in  which  it  is  drawn  ....  as 
regulating  such  due  performance,  indirectly  affects  their  obli¬ 
gation  by  affecting  that  of  the  ...  .  acceptor.”  Whether  he  is 
right  in  adding  that  his  proposition  is  probably  not  set  aside 
by  s.  72(2)  [Canada,  s.  161]  may  be  questionable  as  applied 
to  the  proposition  in  its  broadest  sense. 

On  the  other  hand  the  proviso  to  s.  72  (2)  [Canada,  s.  161] 
— “Provided  that  where  an  inland  bill  is  endorsed  in  a  foreign 
country,  the  endorsement  shall,  as  regards  the  payer,  be  in¬ 
terpreted  according  to  the  law  of  the  United  Kingdom” 
[Canada] — seems  to  suggest  the  theory  that  an  inland  bill 
should  be  governed  to  a  certain  extent  by  a  single  law,  while 
it  leaves  foreign  bills  to  be  governed  by  the  several  laws  proper 
to  the  respective  contracts  on  the  bill. 

§  4*  Transfer  of  a  BilL 
(a)  Statement  of  the  Problem. 

The  transfer  of  a  bill,  note  or  cheque  has  been  reserved  for 
separate  consideration  for  several  reasons.  If  we  suppose  that 

(n)  Lorenzen,  op.  cit.^  pp.  128  ff. 

(o)  See  §  8  of  the  present  chapter,  infra. 

(p)  See  §  6  of  the  present  chapter,  infra. 
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an  instrument  is  alleged  to  have  been  transferred  abroad,  the 
question  arises  whether  the  validity  of  the  transfer  is  to  be 
characterized  as  (1)  a  matter  of  the  form  of  the  endorsement, 
so  as  to  fall  within  s.  72(1)  of  the  Bills  of  Exchange  Act, 
1882  [Canadian  statute,  s.  160]  or  (2)  a  matter  of  the 
interpretation  (b)  of  the  endorsement,  so  as  to  fall  within  s. 
72(2)  of  the  statute  of  1882  [Canadian  statute,  s.  161]  (cj, 
or  (3)  a  matter  analogous  to  the  transfer  either  of  a  movable 
thing  or  of  a  contract.  At  best  the  statute  deals  with  the 
transfer  of  a  bill  in  an  ambiguous  and  unsatisfactory  manner 
and  has  to  be  eked  out  by  conjectural  judicial  construction,  and 
some  judges  prefer  to  say  that  the  subject  is  governed,  apart 
from  the  statute,  by  the  ordinary  rules  of  the  conflict  of  laws. 
It  is  again  submitted  that  the  provisions  of  the  statute  should 
be  reconsidered  by  the  legislature.  If,  as  appears  to  be  prob¬ 
able,  the  transfer  of  a  bill  is  not  governed  by  either  s.  72(1) 
[s.  160]  or  s.  72(2)  [s.  161],  the  question  arises  whether 
the  subject  is  to  be  characterized  (i)  as  being  analogous  to  the 
transfer  of  a  movable  thing,  or  (ii)  as  being  analogous  to  the 
transfer  of  a  contract. 

It  is  submitted  that  the  simplest  and  most  satisfactory  solu¬ 
tion  of  the  question  is  to  characterize  the  subject  as  analogous  to 
the  transfer  of  a  movable  thing  and  therefore  to  be  governed  by 
the  lex  ret  sitae  at  the  time  of  the  transfer.  The  matter  is 
primarily  one  of  the  transfer  of  the  property  in  an  obligation 
to  pay  money  which  is  in  effect  merged  in  a  tangible  document, 
and  the  situs  of  the  document  (and  consequently  of  the  obliga¬ 
tion)  might  well  be  regarded  as  the  decisive  factor  (d).  It  is 
true  that  the  document  also  embodies  a  contract  or  a  series  of 
contracts,  which,  if  not  incorporated  in  a  negotiable  instru¬ 
ment,  might,  as  to  its  or  their  transfer,  be  governed  by  some 
law  other  than  the  lex  rei  sitae,  but  both  practical  and  theoretical 
considerations  would  seem  to  preclude  the  possibility  of  apply¬ 
ing  one  law  to  the  transfer  of  the  property  in  the  instrument 
and  another  law  to  the  transfer  of  the  contract  or  contracts. 


(a)  For  the  text  of  s.  160,  see  §  2(a)  of  the  present  chapter. 

(5)  As  to  “interpretation”  in  s.  161,  see  §  3(b)  and  §  3(f)  of 
the  present  chapter,  supra. 

(c)  For  the  text  of  s.  161,  see  §  3(a)  of  the  present  chapter. 

(d)  See  chapter  20.  As  to  the  transfer  of  the  property  in  a 
movable  thing,  see  chapter  19. 
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(b)  Cases  Before  the  Statute. 

Some  of  the  leading  cases  decided  in  England  before  the 
passing  of  the  Bills  of  Exchange  Act,  1882,  should  first  be 
noticed.  In  De  la  Chaumette  v.  Bank  of  England  (e)  it  was 
held  by  the  Court  of  King’s  Bench  that  a  promissory  note  made 
in  England  payable  to  bearer  was  transferable  by  mere  delivery 
in  France.  It  was  not,  however,  shown  or  found  in  that  case 
that  the  law  of  France  required  more  than  delivery,  though  it 
was  apparently  assumed  that  it  did  so  (f).  The  judgment  of 
Littledale  J.  (g)  was  as  follows;  "The  statute  (h)  makes  pro¬ 
missory  notes  transferable  in  the  same  manner  as  inland  bills 
of  exchange;  and  it  seems  to  me,  therefore,  that  it  makes  them 
transferable  in  a  foreign  country  in  the  same  manner  as  inland 
bills  undoubtedly  are  by  the  custom  of  merchants.  It  follows 
that,  since  the  statute,  a  note  made  in  England,  assignable  by 
delivery,  will  pass  as  currency  abroad  as  well  as  here.” 

In  Trimbey  v.  Vignter  (i)  a  promissory  note  was  made  in 
France,  where  both  maker  and  payee  were  domiciled,  and  was 
there  endorsed  in  blank  by  the  payee  to  the  plaintiff.  The 
maker  was  afterwards  sued  in  England.  Evidence  was  given 
as  to  the  French  law,  and  on  this  evidence  it  was  found  by 
the  Court  of  Common  Pleas  that  the  plaintiff  would  not  have 
been  entitled  to  sue  the  defendant  in  France,  it  being  provided 
by  article  137  of  the  Code  de  Commerce  that  an  endorsement 
must  be  dated,  must  express  the  consideration  given,  and  must 
state  the  name  of  the  endorsee,  and  by  article  138  that  an 
endorsement  not  in  conformity  with  article  137  does  not  operate 
as  a  transfer  of  the  instrument,  but  is  merely  a  procuration 
(j) .  The  court  accordingly  held  that  the  plaintiff  was  not  en¬ 
titled  to  sue  the  defendant  in  England.  Westlake  (k)  observes 
that  it  does  not  appear  with  certainty  whether  the  French  law 
was  adopted  on  the  ground  of  the  place  of  endorsement  or  on 


(e)  (1831),  2  B.  &  Ad,  385,  1  Ames  354. 

if)  Foote,  Private  International  Law  (5th  ed.  1925)  469. 

(g)  2  B.  &  Ad.,  at  p.  390;  Lord  Tenterden  C.J.,  Parke  J.  and 
Patteson  J.  gave  judgments  to  the  same  effect. 

(h)  (1704),  3  &  4  Anne,  c.  9. 

(i)  (1834),  1  Bing.  N.C.  151,  at  p.  160,  1  Ames  358. 

(j)  The  French  law  has  been  amended,  and  Chalmers,  Bills 
of  Exchange  (9th  ed.  1927)  liv,  states  that  by  the  law  of  8th  Febru¬ 
ary,  1922,  full  effect  as  a  negotiation  is  now  given  to  endorsements 
in  blank. 

{k)  Private  International  Law,  §  228. 
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that  of  the  place  of  payment.  What  the  court  said,  however, 
is  that  the  French  law  in  question  governs  and  regulates  “the 
interpretation  of  the  contract"  or  “the  contract  itself,"  and 
does  not  relate  merely  to  “the  mode  of  suing,"  and  that  law, 
being  the  law  of  the  country  where  the  contract  was  made, 
should  be  followed  by  an  English  court;  and  it  is  submitted  that 
the  real  doubt  is  whether  the  court,  when  it  referred  to  the 
“contract,"  meant  the  contract  of  the  maker  or  the  endorse¬ 
ment  of  the  note.  In  the  case  next  to  be  noticed,  it  seems  to 
have  been  regarded  as  clear  that  the  court  meant  the  maker's 
contract. 

In  Label  v.  Tucker  (1)  a  bill  was  drawn,  accepted  and  pay¬ 
able  in  England,  and  was  therefore  an  inland  bill.  It  was,  in 
France,  endorsed  in  blank  to  the  plaintiff,  who  sued  the  ac¬ 
ceptor  in  England.  The  Court  of  Queen's  Bench  held  that  the 
bill  retained  its  English  character,  notwithstanding  its  endorse¬ 
ment  in  France,  (just  as  conversely  the  note  in  Ttimbey  v.  Vig- 
nier,  retained  its  French  character,  notwithstanding  its  being 
sued  on  in  England),  and  that  the  acceptor's  contract  was  to 
pay  to  the  payee  or  to  any  endorsee  claiming  under  an  endorse¬ 
ment  valid  by  English  law.  Ttimbey  v.  Vignier  was  expressly 
followed,  and  it  seems  clear  that  the  principle  adopted  was  that 
the  validity  of  an  endorsement  is  to  be  governed,  not  by  the 
law  of  the  place  of  the  endorsement,  but  by  the  proper  law  of 
the  acceptance,  which  was  clearly  English. 

In  Bradlaagh  v.  De  Rin  (m)  2i  bill  was  drawn  in  Belgium 
upon  the  defendant  in  England  and  accepted  by  him  in  England. 
The  bill  was  payable  to  the  order  of  the  drawer  and  was  en¬ 
dorsed  by  him  in  Belgium  and  by  three  successive  holders  in 
France,  the  last  endorsement,  under  which  the  plaintiff  claimed, 
being  in  blank.  In  the  Court  of  Common  Pleas,  Montague 
Smith  J.  held,  following  Label  v.  T acker,  that  the  plaintiff  was 
entitled  to  succeed,  the  law  "governing  the  validity  of  the  en¬ 
dorsement  being  the  law  of  the  place  where  the  bill  was  accepted 
and  payable,  and  not  the  law  of  the  place  of  endorsement. 
Willes  J.,  however,  delivering  the  judgment  of  himself  and 
Bovill  C.J.,  held  that  the  present  case  was  distinguishable  from 
Label  v.  T acker,  because  there  the  bill  was  also  drawn  in  Eng- 


(l)  (1867),  L.R.  3  Q.B.  77,  1  Ames  364. 

(m)  (1868),  L.R.  3  C.P.  538,  1  Ames  371,  Court  of  Common  Pleas; 
reversed  in  the  Exchequer  Chamber  (1870),  L.R.  5  C.P.  473,  1  Ames 
377. 
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land  (n),  and  expressly  followed  Trimbey  v.  Vignier,  in  which 
the  bill  was  both  drawn  and  accepted  in  France.  That  is  to  say, 
Bovill  CJ.  and  Willes  J.  laid  stress  on  the  place  of  drawing 
rather  than  the  place  of  acceptance,  ‘'the  bill  being  a  French 
bill  in  its  inception,”  and  it  is  not  easy  to  follow  Westlake’s 
observation  (§  228)  that  they  decided  on  grounds  which  point¬ 
ed  to  the  place  of  endorsement  (o).  On  appeal  to  the  Court  of 
Exchequer  Chamber,  the  judgment  of  the  Court  of  Common 
Pleas  was  reversed  and  a  verdict  directed  to  be  entered  for 
the  plaintiff,  on  the  ground  that  the  evidence  of  the  French 
law  had  been  misunderstood  in  Ttimbey  v.  Vigniet,  and  that 
while  the  endorsement  in  blank  was  irregular  under  article 
1 3  7  of  the  Code  de  Commerce  and  therefore  did  not  operate  as 
an  absolute  transfer  of  the  bill,  nevertheless  under  article  138 
it  operated  as  a  procuration  and  conferred  upon  the  endorsee 
the  right  to  sue  in  his  own  name  for  the  benefit  of  his  im¬ 
mediate  endorser  and  subject  to  all  defences  available  against 
such  endorser. 

The  case  of  In  re  Marseilles  Extension  Railway  &  Land  Co. 
( p) ,  though  decided  after  the  passing  of  the  Bills  of  Exchange 
Act,  1882,  related  to  bills  drawn  in  1866.  Each  of  the  seven 
bills  in  question  was  drawn  in  France,  in  English  form  but 
in  the  French  language,  payable  in  pounds  sterling  to  the  order' 
of  the  drawer,  a  domiciled  Frenchman,  and  addressed  to  an 
English  company  in  London  and  accepted.  The  bills  were  en¬ 
dorsed  in  France  by  the  drawer  to  a  domiciled  Englishman  in 
a  form  valid  by  English  law  but  not  conforming  with  article 
137  of  the  Code  de  Commerce,  and  by  subsequent  negotiation  in 
England  came  into  the  hands  of  the  applicants,  who  claimed  to 
be  creditors  of  the  company  in  respect  of  the  bills.  The  ques¬ 
tion  was  whether  the  applicants  had  such  a  title  to  the  bills  as 
enabled  them  tO'  sue  upon  them  in  England.  Pearson  J.  de¬ 
cided  this  question  in  favour  of  the  applicants  on  the  ground 
that  the  bills  were  intended  to  be  English  bills,  or  at  least 
that  the  acceptor  was  not  entitled  to  say  that  the  bills  were 
French,  especial  regard  being  had  to  the  fact  that  the  bills 
were  drawn  in  a  form  valid  by  English  law,  but  invalid  by 


(n)  In  effect  Lehel  v.  Tucker,  was  distinguished  because  there 
the  bill  was  an  inland  bill. 

(o)  They  did,  it  is  true,  mention  the  fact  that  the  bill  was  en¬ 
dorsed  in  France. 

(p)  (1886)  30  Ch.  D.  598,  already  cited  in  §  2(d)  of  the  present 
chapter,  supra. 
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French  law.  Pearson  J.  said:  “If  I  had  to  decide  the  question 
as  to  whether  or  not  where  a  bill  is  indorsed  in  different  coun¬ 
tries  the  indorsement  must  be  in  every  case  in  conformity  with 
the  law  of  the  country  in  which  the  indorsement  takes  place, 
I  should  certainly  take  time  to  consider  before  I  came  to  the 
conclusion  that  that  was  the  law/'  He  also  said  that  he  was 
glad  to  be  relieved  from  “a  very  serious  difficulty,  that  of 
determining  upon  the  decided  cases  in  these  courts,  as  well  as 
upon  the  French  law,  what  is  the  result  of  an  indorsement 
(which  is  informal  as  regards  the  person  who  makes  it)  with 
regard  to  those  who  claim,  not  against  that  p>erson,  but  who 
claim  against  the  acceptors.  To  my  mind  there  is  exceeding 
difficulty  in  determining  that  the  indorsement  is  to  be  valid 
for  any  purpose  in  this  country,  and  yet  that  objection  may 
be  taken  to  it,  and  that  the  acceptor  is  at  liberty  to  say,  I  am 
entitled  in  this  country,  although  for  some  purposes  the  in¬ 
dorsement  is  treated  as  good,  to  take  advantage  of  any  equities 
that  there  may  be  between  myself  and  the  drawer  of  the  bill  as 
against  an  indorsee  or  holder  for  value  who  sues  upon  the  ac¬ 
ceptance.  I  am  not  bound,  1  am  happy  to  say,  to  go  into  that 
question  at  all.  I  feel  very  strongly  the  observations  of  the 
late  Mr.  Justice  Willes  in  the  case  of  Bradlaugh  v.  De  Rtn  (q), 
in  which  he  points  out  that  it  is  hardly  possible  to  conceive  a 
state  of  the  law  in  this  country  in  which  there  should  be  two 
persons  able  to  sue  at  the  same  time  on  the  same  bill,  one  as 
the  agent,  and  the  other  as  the  holder  of  the  bill." 

(c)  The  Bills  of  Exchange  Act, 

Notwithstanding  the  meagre  and  doubtful  character  of  the 
support  which  the  cases  just  stated  give  to  the  doctrine  that 
the  validity  of  an  endorsement  is  governed  by  the  lex  loci  cele¬ 
brationis  of  the  endorsement,  Westlake,  §  228,  after  making 
the  observations  already  noted  in  connection  with  Trimbey  v. 
Vignier  and  Bradlaugh  v.  De  Rin,  adds  that  the  Bills  of  Ex¬ 
change  Act,  1882,  s.  72(1)  [Canadian  statute,  s.  160]  has  de¬ 
cided  the  question  of  formalities  in  favour  of  the  forms  required 
by  the  lex  actus  of  the  endorsement,  “which  is  in  agreement  with 
the  usual  principles  of  our  subject  and  with  the  opinion  of  Story 
(Conflict  of  Laws,  §  316a) ."  But,  as  already  pointed  out  (aJ , 
Story's  opinion  is  in  accordance  with  his  general  view  that  usu- 

(q)  (1868),  L.R,  3  C.P.  538,  at  p.  543,  1  Ames  371,  at  pp,  375-6. 

(a)  See  §  3(d)  of  the  present  chapter,  supra. 
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ally  the  proper  law  of  a  contract  is  the  lex  loci  solutionis, 
the  endorser's  contract  usually  being  that  he  himself  will  pay 
at  the  place  where  he  endorses. 

The  Bills  of  Exchange  Act  enacts  in  effect  ( 1 )  that,  subject 
to  two  provisos,  the  formal  validity  of  an  endorsement  is  gov¬ 
erned  by  the  lex  loci  celebrationis  of  the  endorsement  (b),  and 
(2)  that,  subject  to  one  proviso  and  *‘to  the  provisions  of  this 
Act,"  the  interpretation  of  the  endorsement  is  likewise  gov¬ 
erned  by  the  lex  loci  celebrationis  of  the  endorsement  (c). 

As  regards  the  cases  decided  before  the  passing  of  the  Bills 
of  Exchange  Act  (d)  the  rules  as  to  the  law  governing  the 
validity  of  an  endorsement  are,  to  say  the  least,  doubtful;  and, 
if  we  consider  the  provisos  of  the  sections  just  referred  to,  it 
becomes  increasingly  difficult  to  regard  the  principal  provisions 
of  the  sections  as  defining  in  a  satisfactory  manner  the  law 
which  is  to  govern  the  validity  of  the  transfer  of  a  bill. 

Proviso  (a)  of  s.  72(1)  of  the  Bills  of  Exchange  Act,  1882 
[Canadian  statute,  s.  160],  relating  to  an  unstamped  bill  issued 
abroad,  has  already  been  sufficiently  discussed  (e),  and  has  no 
bearing  upon  the  validity  of  a  transfer.  The  anomalous  situa¬ 
tion  resulting  from  proviso  (b)  of  the  same  section  has  also 
been  pointed  out  (f).  It  happens  that  this  proviso  precisely 
covers  the  case  of  In  re  Marseilles  Extension  Railway  &  Land 
Co,  (g),  if  the  defect  in  that  case  was  one  of  form.  Evidently 
Chalmers  (h)  thought  it  was  a  question  of  form,  because  he  cites 
the  case  in  connection  with  proviso  (b) ,  But  the  defect  in  the 
endorsement  made  in  France  in  that  case  was  exactly  the  same 
as  the  defect  in  the  endorsement  made  in  France  in  the  case  of 
Lebel  v.  Tucker  (i) ,  namely,  failure  to  comply  with  article  137 
of  the  Code  de  Commerce,  and  it  is  clear  that  the  proviso 
of  s.  72(2)  [Canada,  s.  161]  was  Intended  to  be  declaratory  of 

(5)  Can.  s.  160;  U.K.  s.  72(1).  See  §  2  of  the  present  chapter, 
supra. 

(c)  Can.  s.  161;  U.K.  s.  72(2).  See  §  3  of  the  present  chapter, 
supra. 

{d)  See  the  cases  discussed  in  §§  2  and  3,  supra,  as  well  as  those 
already  referred  to  in  the  present  §  4. 

(<?)  See  §  2(d)  of  the  present  chapter,  supra. 

(•/)  See  §  2(d)  of  the  present  chapter,  supra. 

(g)  (1885),  30  Ch.  D.  598;  discussed  both  in  §  2(d),  supra,  and 
in  the  present  §  4. 

{h)  Bills  of  Exchange  (9th  ed.  1927)  280,  notes  to  s.  72(1). 

(-i)  (1867),  L.R.  3  Q.B.  77,  1  Ames  364,  already  referred  to  in 
the  present  §  4,  supra. 
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the  law  as  decided  in  Lebel  v.  Tucker,  which  is  cited  by  Chal¬ 
mers  (j)  in  connection  with  this  proviso.  As  one  section  refers 
to  form,  and  the  other  to  interpretation,  it  would  appear  diffi¬ 
cult  to  assign  different  meanings  to  ''form”  and  "interpreta¬ 
tion,”  as  these  words  are  used  in  the  statute.  We  have  also 
seen  (k)  that  "interpretation”  in  the  statute  includes,  according 
to  one  view,  the  "effect”  or  "obligation”  of  a  contract,  though, 
it  is  submitted,  it  would  be  simpler  and  more  satisfactory  to 
construe  ''interpretation”  in  the  narrow  sense. 

Again,  in  the  Marseilles  case  the  bill  was  regarded  as  an 
English  bill,  but  a  similar  bill  would  not  now  be  within  the 
definition  of  an  inland  bill  (1),  whereas  in  Lebel  v.  Tucker,  the 
bill  was  also  regarded  as  an  English  bill,  and  would  now  be 
within  the  definition  of  an  inland  bill.  Even  this  difference  be¬ 
tween  the  two  cases  is  perpetuated  by  the  two  provisos  in  ques¬ 
tion,  the  one  under  a  section  relating  to  form,  and  the  other 
under  a  section  relating  to  interpretation,  so  that  the  provisos 
have  not  even  the  merit  of  being  based  upon  a  common  distinc¬ 
tion  between  inland  bills  and  foreign  bills. 

Lebel  v.  T acker,  when  it  was  decided,  seemed  to  confirm  the 
supposed  doctrine  of  Trimbey  v.  Vignier,  that  the  proper  law 
of  the  acceptance  should,  in  the  case  of  both  inland  and  foreign 
bills,  govern  the  validity  of  the  endorsement,  but  it  must,  in 
view  of  the  decision  of  the  Court  of  Common  Pleas  in  Bradlaugh 
V.  De  Rin,  be  regarded  as  laying  down  an  exceptional  rule  ap¬ 
plicable  only  to  inland  bills.  Inland  bills  were  therefore  to  be 
governed  by  the  proper  law  of  the  acceptance,  at  least  as  re¬ 
gards  the  payer,  whereas  foreign  bills  were  to  be  governed  by 
the  proper  law  of  the  drawing.  Now,  under  the  statute,  the  in¬ 
terpretation  of  the  endorsement  is  in  the  exceptional  case  of  an 
inland  bill  to  be  governed  by  the  law  of  the  place  of  drawing 
of  the  bill  (which  would  usually  also  be  the  place  of  payment 
of  the  bill) ,  whereas  in  the  case  of  foreign  bills  the  interpretation 
of  the  endorsement  is  to  be  governed  by  the  law  of  the  place  of 
endorsement  (which  would  usually  also  be  the  place  of  pay¬ 
ment  of  the  endorser's  contract,  but  might  be  different  from 
the  place  of  payment  of  the  bill) , 

It  would  appear  therefore  that  the  statutory  provisions  re¬ 
lating  to  the  endorsement  of  a  bill  abroad  are  neither  in  ac- 

(j)  Op.  cit.,  p.  281. 

(k)  See  §  3  (f )  of  the  present  chapter,  supra. 

(l)  Byles,  Bills  of  Exchange  (20th  ed.  1939)  317. 
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cordance  with  the  earlier  cases  nor  logical  in  themselves,  and 
that  even  the  words  "form”  and  “interpretation”  as  applied 
to  an  endorsement  are  ambiguous.  It  is  therefore  not  surpris- 
iiig  that  in  the  cases  relating  to  the  validity  of  endorsements 
made  abroad  decided  since  the  passing  of  the  statute  the  courts 
have  had  recourse  to  the  statute  only  in  a  hesitating  manner, 
and  have  manifested  a  tendency  to  resort  rather  to  the  general 
rules  of  the  conflict  of  laws.  Some  of  the  cases  are  especially  in¬ 
teresting  because  they  relate  to  a  contest  between  two  mutually 
adverse  claimants,  and  not  merely  to  the  question  whether  the 
payer  is  obliged  to  pay,  or  justified  in  paying,  some  person 
claiming  under  an  endorsement  made  abroad. 

(d)  The  Lex  Ret  Sitae. 

In  Alcock  V.  Smith  (m)  z  bill  was  drawn  in  England  upon 
and  accepted  by  English  bankers  payable  on  demand  to  mer¬ 
chants  in  Norway.  It  was  specially  endorsed  in  Norway  by  the 
payees  and  was  subsequently  endorsed  in  blank  and  delivered 
by  the  endorsee  in  Norway  to  an  agent  of  the  plaintiffs,  who 
were  entitled  to  the  money  as  part  of  the  consideration  under  a 
contract  of  sale.  The  bill  was  then  taken  from  the  agent  by 
some  process  of  execution  under  a  judgment  which  had  been 
previously  obtained  in  Norway  against  one  of  the  plaintiffs 
for  his  private  debt,  and  was  sold  under  that  execution  by 
public  sale  to  a  person  who  knew  all  the  facts,  but  who  after¬ 
wards  sold  the  bill  to  a  bank  in  Sweden,  the  bank  knowing  that 
the  bill  was  overdue  but  being  ignorant  of  any  defect  of  title 
or  adverse  claim.  The  bill  having  been  sent  by  the  Swedish 
bank  to  a  bank  in  England  for  collection,  and  the  plaintiffs  hav¬ 
ing  brought  an  action  in  England  against  the  acceptors,  the 
Swedish  bank  and  others,  claiming  the  bill  as  their  property 
and  asking  for  an  injunction  to  prevent  the  Swedish  bank  from 
collecting  it,  the  acceptors  paid  the  amount  of  the  bill  into 
court  pursuant  to  an  order  of  the  court,  and  all  the  defendants 
were  dismissed  from  the  action  except  the  Swedish  bank.  The 
case  W'as  thus  reduced  to  a  contest  between  the  Swedish  bank, 
claiming  a  title  good  by  both  Norwegian  law  and  Swedish  law, 
free  from  any  equities,  and  the  plaintiffs  who  contended  that  the 
overdue  bill, was,  in  accordance  with  English  law,  transferable 
only  subject  to  the  equities,  and  therefore  subject  to  their  right 
to  receive  payment.  Romer  J.,  the  trial  judge,  held  that  the 

(m)  [1892]  1  Ch.  288. 


§  4.  Transfer  of  a  Bill 


303 


transfer  of  the  bill,  in  accordance  with  the  general  rule  of  con¬ 
flict  of  laws,  was  governed  by  the  law  of  the  place  of  transfer, 
this  rule  being  expressed  in  s.  71(2)  of  the  Bills  of  Exchange 
Act,  1882  [Canadian  statute,  s.  161],  '^interpretation''  mean¬ 
ing  "legal  effect,"  and  that  the  only  exception  to  the  rule  in  the 
case  of  bills  was  a  case  like  Lebel  v.  Tucker  which  "has  been 
made  law,  if  it  was  not  so  before,  by  the  proviso,"  namely,  an 
exception  "in  favour  of  the  rights  and  liabilities  of  the  payer 
alone  in  the  case  of  an  inland  bill  indorsed  in  a  foreign  country." 
The  action  was  therefore  dismissed  and  the  proceeds  of  the  bill 
were  ordered  to  be  paid  out  to  the  Swedish  bank.  On  appeal 
by  the  plaintiffs  to  the  Court  of  Appeal,  the  judgment  was 
affirmed.  Lindley  L.J.  held  simply  that  the  endorsement  of 
the  bill  in  blank,  interpreted  either  by  English  law  or  by  the 
foreign  law,  was  effectual,  that  there  was  no  defect  in  the  title 
of  the  person  who  negotiated  the  bill  to  the  Swedish  bank, 
he  having  got  the  bill  by  means  that  were  lawful  according 
to  the  law  of  the  place  where  the  transaction  took  place,  and 
that  the  plaintiffs,  though  they  had  been  the  lawful  holders, 
had  ceased  to  be  so  by  the  foreign  law  and  therefore  by  the  law 
of  England.  Lopes  L.J.  concurred  in  substance  with  Lindley 
L.J.  Kay  L.J.  relied  chiefly  on  the  rule  of  the  conflict  of  laws 
that  the  validity  of  the  transfer  of  personal  chattels  depends 
upon  the  law  oi  the  country  in  which  the  transfer  takes  place 
(a  rule  which,  it  is  submitted,  is  stated  more  exactly  by  Dicey 
(n)  thus:  "An  assignment  of  a  movable  which  can  be  touched 
(goods) ,  giving  a  good  title  thereto  according  to  the  law  of  the 
country  where  the  movable  is  situate  at  the  time  of  the  assign¬ 
ment  {lex  situs) ,  wherever  such  assignment  is  made,  is  valid.") 
So  far  as  the  bill  was  to  be  regarded  as  a  chattel,  undoubtedly 
the  property  in  it  was  vested  in  the  Swedish  bank,  and  Kay  L.J. 
could  see  no  reason  why  the  bank,  which  by  the  law  of  Norway, 
recognized  by  English  courts,  had  the  sole  right  to  the  possession 
of  the  document,  could  not  sue  upon  it,  the  document  being  pay¬ 
able  to  bearer  by  reason  of  its  endorsement  in  blank.  Even  if 
the  case  had  been  a  simple  endorsement  by  a  Norwegian  holder 
of  the  overdue  bill,  the  law  of  Norway  would  govern  and  by 
that  law  the  endorsee  would  not  take  subject  to  the  equities 
attaching  to  the  bill.  Kay  L.J.  then  referred  to  the  decision 
and  a  dictum  in  Allen  v.  Kemble  (o)  as  being  in  favour  of  the 

(n)  Conflict  of  Laws  (5th  ed.  1932),  rule  152. 

(o)  (1848),  6  Moo.  P.C,  314;  see  §  10  of  the  present  chapter. 
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view  that  the  foreign  law  should  govern,  and,  finally,  pointed 
out  that  even  if  the  mere  endorsement  in  Norway  of  an  English 
overdue  bill  would  not  be  free  from  equities,  the  sale  in  Nor¬ 
way  under  a  judicial  proceeding  in  which  the  plaintiffs  were 
represented  would  be  free  from  the  equities  None  of  the  judges 
of  the  Court  of  Appeal  expressed  any  approval  of  the  opinion 
of  Romer  J.  that  '^interpretation*'  in  the  Bills  of  Exchange 
Act  means  "legal  effect." 

In  Embmcos  v.  Anglo- Austrian  Bank  (p)  z  cheque  on  a  bank 
in  England  was  drawn  in  Roumania  payable  to  the  plaintiffs 
or  order,  and  was  endorsed  by  the  payees  to  their  correspond¬ 
ents  in  England  for  collection.  The  cheque  was  stolen  and  the 
endorsement  of  the  plaintiffs'  correspondents  was  forged,  and 
the  cheque  was  then  presented  at  a  bank  in  Austria  and  was 
cashed  by  that  bank,  which  acted  in  good  faith  and  without 
negligence.  The  Austrian  bank  endorsed  and  sent  the  cheque 
to  the  defendant  bank  in  England,  and  the  latter  bank  pre¬ 
sented  it  to  the  drawee  bank  and  obtained  payment.  The  ac¬ 
tion  was  for  conversion*  According  to  Austrian  law  the  Aus¬ 
trian  bank  had  acquired  a  valid  title  to  the  cheque.  Walton 
J.,  the  trial  judge,  followed  Alcock  v.  Smith  as  being  a  decision 
that  the  rule  of  conflict  of  laws  that  the  lex  ret  sitae  governs 
the  transfer  of  a  chattel  is  also  applicable  to  the  transfer  of  a 
negotiable  instrument,  and  gave  judgment  for  the  defendant 
bank.  He  referred  also  to  s.  72(2)  of  the  Bills  of  Exchange 
Act,  1882  [Canadian  statute,  s.  161],  without  basing  his  judg¬ 
ment  upon  it,  pointing  out  that  if  "interpretation"  means  "legal 
effect,"  the  statute  would  cover  the  case,  but  that  if  the  statute 
did  not  apply,  the  case  was  covered  by  the  general  law.  On 
appeal  by  the  plaintiffs  to  the  Court  of  Appeal,  the  judgment 
was  affirmed.  All  the  judges  agreed  with  Walton  J.  as  to  the 
effect  of  the  decision  in  Alcock  v.  Smith,  Vaughan  Williams 
L.J.  said  that  he  was  not  satisfied  that  the  provision  of  the 
Bills  of  Exchange  Act  was  conclusive  of  the  case;  Romer  L.J. 
said  that  the  statute  did  not  prevent  the  court  from  applying 
the  general  principles  of  the  conflict  of  laws,  but  on  the  contrary 
recognized  those  general  principles;  and  Stirling  L.J.  said  that, 
as  at  present  advised,  and  reserving  to  himself  full  liberty  to 
reconsider  the  question  if  it  should  arise  thereafter,  he  attached 
more  weight  to  s.  72(2)  than  he  understood  that  the  other 

ip)  [1905]  1  K.B.  677,  2  Brit.  R.C.  294,  affirming  [1904]  2  K.B. 
870. 
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members  of  the  court  did.  It  will  be  observed  in  what  doubtful 
terms  the  judges  refer  to  a  statute  which  is  supposed  to  furnish 
a  guide  in  cases  of  the  conflict  of  laws.  The  court  having  decided 
that  the  payee  had  no  cause  of  action  against  the  endorsee, 
Vaughan  Williams  L.J.  pointed  out  that  it  would  manifestly 
be  an  unsatisfactory  state  of  the  law  if  the  legal  result  was 
that  the  endorsement  was  effective  to  give  the  endorsee  a  good 
title  against  the  payee,  but  not  effective  to  give  that  endorsee 
a  good  title  against  the  drawer  or  the  acceptor,  and,  after  re¬ 
ferring  to  some  of  the  earlier  cases,  added:  ''At  all  events,  it 
has  never  been  decided  that  the  liability  of  an  acceptor  in 
England  of  a  bill  drawn  abroad  or  of  the  drawer  of  a  cheque 
payable  in  England  amounts  to  a  contract  to  pay  on  a  forged 
indorsement  valid  by  the  foreign  law,  but  invalid  by  the  law  of 
England.  It  may,  however,  be  that  the  contract  of  the  drawer 
or  acceptor  is  to  pay  on  any  indorsement  recognised  by  the  law 
of  England,  even  though  that  indorsement  be  invalid  according 
to  what  I  will  call  for  convenience  the  local  law  of  England.  I 
am  disposed  to  think  that  this  is  the  true  contract  (q)'* 

The  case  of  Republica  de  Guatemala  v.  Nunez  it)  related  to 
the  assignment  of  a  debt  (s)y  not  that  of  a  negotiable  instru¬ 
ment,  but  the  judgments  contain  some  observations  relevant  to 
the  present  subject. 

In  Koechlin  v.  Kestenbaum  Bros,  (t)  a  bill  was  drawn  in 
France  by  E.  Vigderhaus  upon  the  defendants  in  England  and 
there  accepted  by  them  payable  at  an  English  bank.  The  bill 
was  payable  to  the  order  of  M.  Vigderhaus  and  was  endorsed 
to  the  order  of  the  plaintiffs  by  the  drawer  in  his  own  name, 
he  acting  in  fact  on  behalf  and  with  the  authority  of  the  payee. 
The  bill  having  been  duly  presented  for  payment,  the  defend¬ 
ants  refused  to  pay  and  afterwards  set  up  that  the  bill  did 
not  bear  the  endorsement  of  the  payee  In  an  action  by  the 
endorsees  against  the  acceptors  evidence  was  given  that  by 
French  law  an  endorsement  may  be  validly  made  by  a  duly 
authorized  agent  signing  his  own  name.  There  was  no  adverse 


(q)  Emhiricos  v.  Anglo-Austrian  Bank,  [1905]  1  K.B.  677,  at  p, 
684;  c/.  the  observations  upon  this  passage  of  Bankes  L.J.  in  Koechlin 
V.  Kestenbaum  Bros,,  [1927]  1  K.B.  889,  at  p.  897. 

(r)  [1927]  1  K.B.  669,  C.A.,  affirming  Greer  J.  (1926),  95  L.J.K.B. 
955,  42  Times  L.R.  625. 

(s)  As  to  the  assignment  of  debts,  see  chapter  20. 

(t)  [1927]  1  K.B.  889,  C.A.,  reversing  Rowlatt  J.,  [1927]  1 
K.B.  616. 


20 — C.L. 
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claimant.  Rowlatt  J.  held  that  there  was  no  endorsement  by 
the  payee  which  could  under  s.  72(1)  [Canada,  s.  160]  be 
valid  ''as  regards  requisites  in  form'’  by  French  law,  or  which 
could  under  s.  72(2)  [Canada,  s.  161]  be  '’interpreted”  by 
French  law,  and  he  therefore  dismissed  the  action.  On  appeal 
by  the  plaintiffs  to  the  Court  of  Appeal,  this  judgment  was 
reversed.  Bankes  L.J.  held  that  the  transfer  of  the  bill  to  the 
plaintiffs  was  valid  under  s.  72(1),  nothing  being  wrong  with 
the  bill  except  the  form  of  the  endorsement,  and  that  in  effect 
the  statute  had  adopted  the  judgment  of  the  majority  of  the 
Court  of  Common  Pleas  in  Btadlaugh  v.  De  Rin  (a).  Al¬ 
ternatively,  the  transfer  to  the  plaintiffs  was  valid  on  the 
ground  stated  in  Embiricos  v.  Anglo- Austrian  Bank,  namely, 
by  the  application  to  the  endorsement  of  a  bill  of  the  ordinary 
rule  of  the  conflict  of  laws  relating  to  the  transfer  of  movable 
chattels.  Sargant  L.J.  considered  that  the  case  was  covered 
by  the  statute,  which  had  adopted  the  decision  in  Btadlaugh  v. 
De  Rin  and  drawn  a  marked  distinction  between  an  inland 
bill,  such  as  was  dealt  with  in  Lebel  v.  Tucket,  and  a  foreign 
bill  The  question  was  in  his  opinion  purely  a  question  of 
form  within  s.  72(1).  He  added  that  if  the  case  was  not 
within  that  provision,  it  was  within  s.  72(2)  in  view  of  the 
very  wide  effect  of  the  decision  in  Embiricos  v.  Anglo -Austrian 
Bank,  a  decision  which,  he  said,  probably  carried  the  matter 
further  than  was  contemplated  by  the  actual  language  of  the 
section.  Avory  J.  agreed  that  the  appeal  should  be  allowed. 
The  case  of  Koechlin  v.  Kestenbaum  is  remarkable  by  reason  of 
the  fact  that  the  judges  relied  so  confidently  upon  the  provisions 
of  the  Bills  of  Exchange  Act,  but  it  cannot  be  regarded  as 
entirely  satisfactory.  It  is  only  by  a  veritable  tour  de  force 
that  Sargant  L.J,  construed  Embiricos  v.  Anglo -Austrian  Bank 
as  giving  a  meaning  to  the  provisions  of  the  Bills  of  Exchange 
Act  sufficiently  wide  to  cover  the  case  of  a  forged  endorsement. 
It  seems  clear  that  that  case  was  decided  independently  of  the 
provisions  of  the  statute,  and  especially  if  one  considers  the 
range  of  the  arguments  as  well  as  the  terms  of  the  judgments 
in  Alcock  V.  Smith  and  Embiricos  v.  Anglo- Austrian  Bank, 
one  cannot  help  being  struck  by  the  almost  casual  way  in 
which  the  court  in  Koechlin  v.  Kestenbaum  swept  aside  all  the 
difficulties  in  the  way  of  regarding  the  statute  as  an  unambiguous 


(u)  A  Bummary  of  this  case  is  given,  supra,  in  the  present  §  4. 
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and  complete  statement  of  the  law  based  upon  the  cases  decided 
before  the  passing  of  the  statute. 

The  foregoing  review  of  the  cases  suggests  some  general  sup¬ 
plementary  observations.  The  transfer  of  a  negotiable  instru¬ 
ment  is  relatively  simple  in  one  respect,  namely,  in  that  any  debt 
represented  by  the  insrument  is  in  effect  merged  in  the  instru¬ 
ment  ivJ, 

As  regards  the  title  to  the  instrument,  which  is  itself  a  tang¬ 
ible  thing,  there  would  not  appear  to  be  any  sufficient  reason 
why  the  rule  applicable  to  the  transfer  inter  vivos  of  a  chattel 

(w)  should  not  be  applied  to  the  transfer  of  the  instrument. 
The  argument  for  the  applicability  of  the  lex  rei  sitae  to  the 
transfer  of  a  negotiable  instrument  is  indeed  stronger  than  in 
the  case  of  a  chattel,  because  an  essential  part  of  the  complete 
transfer  (negotiation)  of  the  instrument  is  the  delivery  of  pos¬ 
session  of  the  instrument  to  the  transferee,  so  that  the  situs  of 
the  thing  and  the  place  of  transfer  are  necessarily  the  same. 
It  would  appear  therefore  that  a  person  is  entitled  as  holder 
of  the  instrument  so  far  as  the  links  in  the  chain  of  title  are 
valid  by  the  lex  rei  sitae  at  the  time  of  each  prior  transfer  of  the 
instrument,  or,  in  other  words,  so  far  as  the  prior  transfers  are 
valid  in  accordance  with  the  conflict  rules  of  the  forum,  though 
not  necessarily  valid  by  the  domestic  rules  of  the  forum  ( x) . 

Whether  the  holder  is  a  holder  in  due  course  or  entitled  to 
take  free  from  equities  attaching  to  the  instrument  or  defects  of 
title  of  prior  parties  would  appear  to  depend  on  the  lex  rei  sitae 
at  the  time  of  the  transfer  to  him  ( y) . 

The  last  holder  ( z) ,  that  is,  the  person  who  at  the  maturity 
of  the  instrument  is  the  holder  on  the  principles  stated  above,  is, 
it  is  submitted,  entitled  to  sue  all  prior  parties  liable  on  the 
instrument,  provided  that  he  fulfils  the  requirements  of  the  law 
of  the  place  of  payment  of  the  instrument  as  to  presentment  and 
protest,  and  as  to  notice  of  protest  or  notice  of  dishonour  to  the 
drawer  of  a  bill  or  the  endorsers  of  a  bill  or  note.  If,  however, 
a  drawer  or  endorser  is  compelled  to  pay,  and  he  seeks  recourse 

(v)  See  p.  295,  supra,  and  chapter  20,  §  2(b). 

(w)  See  chapter  19. 

(x)  C/.  the  Emhiricos  case,  supra,  p.  305,  supra,  in  which  a  trans¬ 
fer  on  a  forged  endorsement  abroad  was  held  to  be  valid  in  England, 
although  the  transfer  was  clearly  invalid  by  domestic  English  law. 

(y)  See  the  Alcock  case,  supra,  pp.  303  ff. 

(z)  As  to  this  paragraph,  see  p.  320,  infra. 
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against  a  prior  party  some  law  other  than  that  of  the  place  of 
payment  of  the  instrument  may  be  applicable. 

§  5.  Legality,  or  Intrinsic  Validity,  of 
a  Bill. 

(a)  The  Proper  Law  of  a  Contract 

In  §  3  of  the  present  chapter  the  question  as  to  what  law 
governs  the  interpretation  and  effect  of  a  bill  or  a  contract  on 
a  bill,  there  discussed  in  the  light  of  the  ambiguous  provisions 
of  the  Bills  of  Exchange  Act,  was  simplified  by  the  reservation 
for  separate  discussion,  in  §  4,  of  the  transfer  of  a  bill  and,  in 
the  present  §  5,  of  cases  of  alleged  illegality. 

As  already  pointed  out  fuj,  so  far  as  s.  72  (2)  of  the  Bills  of 
Exchange  Act,  1882  [Canadian  statute,  s.  161]  extends,  it 
makes  applicable  the  law  of  the  place  of  making  of  each  con¬ 
tract  on  a  bill.  While  this  is  a  convenient  rule  and  perhaps  a 
desirable  rule  on  a  matter  of  "interpretation”  (the  only  thing 
expressly  covered  by  the  statutory  provision),  it  would,  as 
regards  intrinsic  validity,  be  as  convenient  a  rule,  and  one 
perhaps  more  nearly  in  accord  with  the  general  rules  of  the 
conflict  of  laws  relating  to  contracts,  to  say  that  the  govern¬ 
ing  law  is  the  law  of  the  place  of  performance.  In  connection 
with  legality  and  intrinsic  validity  generally  this  seems  to  be 
an  appropriate  place  to  say  something  about  the  English  theory 
with  regard  to  the  selection  of  the  proper  law  of  a  contract. 
The  theory  was  developed  in  cases  in  which  the  parties  did 
not  expressly  select  the  proper  law  and  in  which  therefore  the 
intention  of  the  patties  was  not  itself  an  element  in  the  selection 
but  was  merely  an  inference  from  the  circumstances.  The  dis¬ 
cussion  here  can  be  abbreviated  because  the  subject  is  further 
discussed  in  another  chapter  (b). 

The  fashionable  way  of  stating  the  English  theory  is  that 
the  proper  law  of  a  contract  is  the  law,  or  laws,  by  which  the 
parues  to  a  contract  intended,  or  m;^y  fairly  he  presumed  to  have 
Iht^ded,  the"  contract  to  be  governed  (c),  and  it  must  be  ad¬ 
mitted  thatTBSs  mode  ot  expressing  tne  doctrine  of  the  proper 


(o)  In  §  3  (b)  and  3  (c)  of  tbe  present  chapter,  supra. 

(b)  See  chapter  16,  §  3,  with  particular  reference  to  the  question 
how  far  the  parties’  express  selection  of  the  proper  law  is  effective. 

(e)  Dicey,  Conflict  of  Laws  (5th  ed.  1932),  rule  155.  Dicey’s 
rule  is  in  effect  much  modified  by  the  same  author’s  explanation, 
quoted  in  chapter  16,  §  3. 
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law  finds  some  sanction  in  the  words  of  Lord  Mansfield  (d) 
and  in  the  language  of  judges  of  the  highest  courts  in  more 
recent  times  (e). 

As  to  the  relative  importance  of  the  place  of  making,  the 
place  of  performance  and  other  circumstances,  for  the  purpose 
of  ascertaining  the  proper  law  of  a  contract,  a  passage  frequently 
quoted  is  the  following  ( fJ  : 

It  is,  however,  generally  agreed  that  the  law  of  the  place  where 
the  contract  is  made,  is  prima  facie  that  which  the  parties  in¬ 
tended,  or  ought  to  be  presumed  to  have  adopted  as  the  footing  upon 
which  they  dealt,  and  that  such  law  ought  therefore  to^  prevail  in 
the  absence  of  circumstances  indicating  a  different  intention,  as,  for 
instance,  that  the  contract  is  to  be  entirely  performed  elsewhere,  or 
that  the  subject-matter  is  immovable  property  situate  in  another 
country,  and  so  forth;  which  latter,  though  sometimes  treated  as 
distinct  rules,  appear  more  properly  to  be  classed  as  exceptions^  to 
the  more  general  one,  by  reason  of  the  circumstances  indicating 
an  intention  to  be  bound  by  a  law  different  from  that  of  the  place 
where  the  contract  is  made;  which  intention  is  inferred  from  the 
subject-matter  and  from  the  surrounding  circumstances,  so  far  as 
they  are  relevant  to  construe  and  determine  the  character  of  the 
contract. 

As  regards  interpretation  or  construction  in  a  narrow  sense 
there  is  no  difficulty  about  giving  effect  to  any  express  or  implied 
intention  of  the  parties,  it  it  can  be  ascertained,  even  to  the 
extent  of  incorporating  in  the  contract  the  law  of  some  country 
with  which  the  contract  has  otherwise  no  connection;  but  (g) 
when  we  are  looking  for  a  law  by  which  to  test  the  intrinsic 
validity  of  a  contract,  to  know  whether  it  is  legally  binding  or 
not,  whether  it  is  or  is  not  effective  according  to  its  terms,  it 
is  only  within  narrow  limits  that  we  can  admit  the  intention 
of  the  parties  as  the  controlling  element.  We  might  let  the 
parties  choose  between  the  laws  of  two  countries  each  of  which 


id)  Robinson  v.  Bland  (1760),  2  Burr.  1077,  1  W.  Bla.  234,  256. 
This  case  is  also  a  leading  English  authority  for  the  doctrine  that  if 
a  contract  made  in  one  country  is  to  be  entirely  performed  in  another 
country,  its  validity  is  governed  by  the  law  of  the  place  of  perform¬ 
ance.  The  result,  namely,  to  make  English  law  applicable  to  a  bill 
of  exchange  accepted  in  France,  but  payable  in  England,  was  reached 
more  easily  because  the  bill  was  itself  in  English  form.  The  case 
is  stated  fully  in  the  present  §  5,  infm^  under  heading  (c)  The 
Gaming  Acts. 

(e)  See,  for  example,  Hamlyn  &  Co.  v.  Talisker  Distillery,  [1894] 
A.C.  202;  Spurrier  v.  LaCloche,  [19023  A.C.  446. 

if)  Lloyd  V.  Guihert  (1865),  L.R.  1  Q.B.  115,  i.t  p.  122,  Willes  J., 
delivering  the  judgment  of  the  Court  of  Exchequer  Chamber.  C/. 
Jacobs,  Marcus  &  Co,  v.  Credit  Lyonnais  (1884),  12  Q.B.D.  589. 

(^)  The  rest  of  this  paragraph  must  be  read  subject  to  the  dis¬ 
cussion  in  chapter  16,  §  3. 
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has  some  real  connection  with  the  contract,  but  we  cannot  let 
them  go  far  afield  so  as  to  make  applicable  the  law  of  any 
foreign  country  which  happens  to  be  favourable  to  their  views 
as  to  the  conditions  of  a  valid  contract,  and  so  as  to  substitute 
by  a  quasi-legislative  act  some  foreign  law  for  the  law  which 
otherwise  ought  to  govern  the  contract. 

Westlake  (h)  was,  in  his  time,  the  outstanding  critic  of  the 
theory  that  the  intention  of  the  parties  is,  or  can  logically  be, 
a  substantial  guide  in  the  selection  of  the  proper  law  of  a 
contract  when  the  very  question  is  whether  that  intention  is 
lawful  or  whether  the  contract  is  legal  and  effective. 

As  regards  illegality  Salmond  and  Winfield  (i)  say: 

A  contract  is  illegal  {stricto  sensw)  if  it  involves  an  illegal 
act,  either  in  the  making  of  it,  or  in  the  performance  of  it,  or 
in  the  execution  of  the  consideration  for  it,  or  in  the  fumlment 
of  the  purpose  with  which  it  was  made.  Now,  prima  facie,  a  rule 
of  English  law  prohibiting  the  doing  of  any  act  is  limited  in  its 
application  to  the  doing  of  that  act  in  England  itself.  Pnrm  facie, 
therefore,  the  only  contracts  which  are  void  as  being  illegal  in  the 
making  of  them  are  contracts  made  in  England,  and  the  only  con¬ 
tracts  which  are  void  as  being  illegal  in  the  performance  of  them 
are  those  which  are  to  be  performed  in  England.  ^  So  also  with 
contracts  involving  the  giving  of  an  illegal  consideration  or  the  ful¬ 
filment  of  an  illegal  purpose.  A  contract  made  lawfully  abroad, 
or  intended  to  be  lawfully  performed  abroad,  is  not  void  in  England 
merely  because  it  would  have  been  illegal  had  it  been  made  or  per- 
formable  there.  An  English  statute  which  prohibits  gaming,  or  the 
sale  of  liquor  without  a  licence,  does  not  invalidate  a  foreign  contract 
made  and  performed  abroad.  .  .  .  The  prima  facie  rule  of  the  limita¬ 
tion  of  illegality  to  acts  done  within  the  realm  is  capable,  however, 
of  exclusion.  Penal  and  prohibitory  statutes  may  expressly  or  by 
necessary  implication  possess  an  extra-territorial  operation,  and 
in  such  cases  a  contract  which  involved  a  breach  of  them  would  be 
void  for  illegality  in  England. 

Different  considerations  apply  to  the  scope  of  those  rules  of 
English  law  which  invalidate  contracts  as  being  contrary  to  morality 
or  to  public  policy.  Prima  facie  the  condemnation  of  a  contract  on 
the  ground  of  immorality  is  intended  to  be  universal  in  its  territorial 
application,  and  is  not  limited  to  contracts  made  within  the  terri¬ 
torial  jurisdiction  of  English  courts . Similarly,  considerations 

of  public  policy  are  commonly  of  such  a  nature  as  to  overpass  mere 
territorial  limits  and  to  extend  to  contracts  wherever  made  or  to  be 
performed. 

The  Bills  of  Exchange  Act  provides  (j)  that  the  title  of  a 
person  who  negotiates  a  bill  is  defective  when  he  obtained 


(h)  Private  International  Law,  §  212,  and  the  notes  preceding 
and  following  that  section;  c/.  chapter  16,  §  3. 

(i)  Law  of  Contracts  (1927)  537-539. 

(j)  Bills  of  Exchange  Act,  1882,  s.  29(2);  Canadian  statute,  s. 
56(2). 
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the  bill  '‘by  fraud,  duress  or  force  and  fear,  or  other  unlawful 
means,  or  for  an  illegal  consideration,  or  when  he  negotiates  it 
in  breach  of  faith,  or  under  such  circumstances  as  amount  to 
a  fraud.*'  These  terms,  with  the  exception  of  the  Scottish 
expression  “force  and  fear,*’  are  taken  from  the  domestic  Eng¬ 
lish  law  of  contracts,  but  presumably  they  can  be  construed  as 
sufficient  to  include  more  or  less  analogous  terms  in  other  sys¬ 
tems  of  law  if  the  proper  law  of  the  contract  is  a  foreign  law, 
notwithstanding  that  the  conflict  of  laws  provisions  of  the 
statute  make  no  mention  of  illegality  or  other  similar  grounds 
of  defect  in  a  previous  title  to  a  bill. 

The  consideration  for  a  bill,  that  is,  the  consideration  for  a 
promise  expressed  or  implied  in  the  contract  made  by  the 
drawer,  acceptor  or  endorser  of  a  bill,  or  the  maker  or  endorser 
of  a  note,  is  defined  by  the  Bills  of  Exchange  Act  (k)  in  terms 
which  are  taken  from  the  domestic  English  law  of  contracts, 
without  any  reference  to  rules  of  the  conflict  of  laws  or  to  the 
possibility  that  under  the  proper  law  of  the  contract  some  other 
doctrine  of  consideration  might  be  applicable.  The  question  of 
sufficient  consideration  in  English  law,  or  of  analogous  require¬ 
ments  as  to  causa  or  cause  in  other  systems  of  law,  would  ap¬ 
pear  to  be  a  question  of  intrinsic  validity  governed  by  the  pro¬ 
per  law  of  the  contract  (I),  To  what  extent  the  Bills  of  Ex¬ 
change  Act  has  introduced  the  English  doctrine  of  consideration 
in  the  province  of  Quebec  is  not  quite  clear.  If  the  consider¬ 
ation  for  a  promise  on  a  bill  or  note  is  sufficient  by  English 
law,  it  is  sufficient  in  Quebec,  but  if  it  is  not  sufficient  by  Eng¬ 
lish  law,  it  may  nevertheless  be  sufficient  in  Quebec  if  there  is 
cause  or  consideration  by  Quebec  law,  and  to  this  extent  there 
may  be  room  for  the  application  of  the  proper  law  of  the 
contract  (m). 

Where  a  note  was  made,  in  renewal  of  a  previous  note  made 
without  consideration,  in  favour  of  a  bank  in  the  state  of 
Washington  in  order  to  create  a  false  appearance  of  assets  and 
deceive  the  bank  examiner,  the  maker  receiving  contemporan- 

(k)  TLe  Bills  of  Exchange  Act,  1882,  s.  27;  Canadian  statute,  s. 
53. 

(Z)  In  re  Bonacina,  [1912]  2  Ch.  394;  Dicey,  Conflict  of  Laws 
(5th  ed.  1932),  notes  to  his  rule  160,  notwithstanding  his  strange 
suggestion,  made  in  the  notes  to  his  rule  159,  that  consideration  may 
be  a  question  of  “form.” 

(wj)  The  subject  is  discussed  by  me  in  Banking  and  Bills  of 
Exchange  (5th  ed.  1935)  651-654,  and  by  Perrault,  Traite  de  Droit 
Commercial,  vol.  3  (1940)  283  ff.,  329  ff. 
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eously  from  the  bank  a  written  acknowledgment  that  there 
would  be  no  liability,  it  was  held  in  an  action  in  British  Col¬ 
umbia,  that,  in  accordance  with  the  law  of  Washington,  where 
the  note  was  made  and  the  liability,  if  any,  incurred,  the  maker 
was  estopped  from  pleading  lack  of  consideration  (t^) . 

(b)  Public  Policy, 

It  seems  desirable  at  this  point  to  state  some  general  principles 
relating  to  public  policy  in  the  conflict  of  laws,  before  reviewing 
the  cases  concerning  bills  and  notes  decided  under  the  Gaming 
Acts. 

In  various  circumstances  a  contract  of  which  the  proper  law 
is  English  law,  and  which  if  it  were  performable  in  England 
would  be  unobjectionable  by  English  law,  may,  by  reason  of 
the  place  of  performance  being  wholly  or  partly  a  foreign 
country,  be  unenforceable  or  void  by  English  law.  If  the  object 
of  the  contract  is  to  violate  the  law  of  a  foreign  country,  the 
contract  is  void  by  English  law  (o);  and  when  it  is  said  that 
the  contract  is  void  as  being  contrary  to  public  policy,  this  is 
only  a  mode  of  stating  one  branch  of  domestic  English  law  as 
to  illegality,  and  no  question  of  the  conflict  of  laws  is  involved 
(p).  If  an  act  of  performance  is  illegal  by  the  law  of  the 
stipulated  place  of  performance  at  the  stipulated  time  of  per¬ 
formance,  no  action  will  lie  in  England  for  non-performance 
of  that  act  (q),  and,  again,  it  is  a  question  of  domestic  Eng¬ 
lish  law  (r).  If  the  act  to  be  done  is  not  illegal  by  the  law 
of  the  stipulated  place  of  performance,  the  effect  of  impossibil¬ 
ity  of  performance  at  the  stipulated  place  of  performance  de¬ 
pends  in  England  upon  domestic  English  law,  and  if  the  case 
falls  within  the  principles  governing  excuse  for  non-performance 

(n)  Allen  v.  Hay  (1922),  64  Can.  S.C.R.  76,  69  D.L.R.  193, 
C1922]  3  W.W.R.  366,  14  Brit.  R.C.  649. 

(o)  Foster  v.  Driscoll,  [1929]  1  K.B.  470.  Quaere  whether  an 
exception  exists  if  the  law  of  the  foreign  country  is  a  revenue  law. 
Ihid. 

(p)  The  case  stated  in  the  text  is  of  course  distinct  from  a  case 
in  which,  by  reason  of  a  contract  being  performable  in  a  foreign 
country,  the  proper  law  of  the  contract  may  be  that  of  the  foreign 
country. 

(q)  Ralli  Bros,  v.  Compania  Naviera  Sota  y  Aznar,  [1920]  2 
K.B.  287. 

(r)  See  chapter  15. 

(s)  See  Jacobs  v.  Credit  I/yonnais  (1848),  12  Q.B.D.  589,  1  R.C. 
338,  discussed  in  chapter  15. 
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by  English  law,  no  action  will  lie  in  England  for  non-per¬ 
formance  (s), 

A  true  question  of  public  policy  in  the  conflict  of  laws  is 
involved  when  it  is  said  that  a  court  may  be  prevented  from  ap¬ 
plying  the  proper  foreign  law  by  reason  of  the  stringent  public 
policy  of  the  law  of  the  forum.  For  example,  a  contract  which 
is  valid  by  its  foreign  proper  law  may  be  denied  recognition  or 
enforcement,  not  of  course  on  the  ground  that  it  would  be  void 
if  its  proper  law  were  the  lex  fori  (t),  but  on  the  ground  that 
it  conflicts  with  ‘‘essential  public  or  moral  interests/’  or  “essen¬ 
tial  principles  of  justice  and  morality”  which  exclude  the  ap¬ 
plication  of  the  foreign  proper  law  (a).  This  doctrine  must 
be  used  with  caution  (v),  because  it  tends  to  negative  the  use 
of  all  rules  of  tlie  conflict  of  laws  referring  to  any  foreign  law. 
The  decision  in  Kaufman  v.  Getson  (w),  that  a  promise  made 
in  France  by  a  wife,  in  consideration  of  the  promisee’s  refrain¬ 
ing  from  instituting  criminal  proceedings  against  the  promisor’s 
husband  in  France,  is  unenforceable  in  England,  would  appear 
to  be  unjustifiable  (x) ,  although  some  of  the  hypothetical  cases 
of  extreme  forms  of  duress  mentioned  in  the  judgments  might 
be  different.  The  case  was  not  followed  in  National  Surety 
Co.  V.  Larsen  (y),  in  which  many  of  the  English  cases  relating 
to  public  policy  in  the  conflict  of  laws  are  reviewed.  In  that 
case  an  action  was  brought  in  British  Columbia  on  a  covenant 


(t)  A  difference  between  the  Hex  fori  and  the  foreign  law  is  not 
in  itself  a  ground  for  declining  to  enforce  the  foreign  contract.  A 
right  unknown  to  the  lex  fori  may  be  enforceable.  See,  BurcKell 
V.  Burchell  (1926),  58  O.L.R.  515,  [19263  2  D.L.R.  595. 

(u)  Cf,  Westlake,  Private  International  Law,  §  215;  Dicey,  Con¬ 
flict  of  Laws  (5th  ed.  1932)  25  ff.,  882. 

(v)  Stumberg,  Conflict  of  Laws  (1937)  179:  ‘‘The  real  difficulty 
with  public  policy  as  a  limitation  is  that  it  is  incapable  of  measure¬ 
ment.  All  law  is  an  expression  of  policy  and  whether  a  particular 
foreign  rule  falls  under  the  ban  is  a  matter  of  opimon  which  can 
easily  become  a  matter  of  whim.  At  the  same  time,  it  is  something 
that  must  be  reckoned  with  as  a  possible  factor,  though  an  excep¬ 
tional  one.”  See  also,  in  addition  to  text  books  on  the^  conflict  of 
laws,  Lorenzen,  Territoriality,  Public  Policy  and  the  Conflict  of  Laws 
(1924),  33  Yale  L.J.  736,  at  pp.  746  ff.;  The  Public  Policy  Concept 
in  the  Conflict  of  Laws  (1933),  33  Columbia  L.  Rev.  508;  Nussbaum, 
Public  Policy  and  the  Political  Crisis  in  the  Conflict  of  Laws  (1940), 
49  Yale  L.J.  1027. 

(w)  [1904]  1  E:.B.  591,  4  Brit.  R.C.  414. 

(a)  See,  especially,  the  criticism  of  Kaiifman  v.  Gerson  in  Dicey, 
Conflict  of  Laws  (5th  ed.  1932),  appendix,  note  3, 

(y)  (1929),  42  B.C.R.  1,  [19293  4  D.L.R.  918,  [19293  3  W.W.R. 
299. 
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for  payment  contained  in  a  mortgage  on  land  situated  in  British 
Columbia,  The  defence  was  that  the  mortgage  had  been  made 
to  indemnify  the  plaintiff  company  against  loss  on  a  bail  bond 
given  by  it  in  certain  criminal  proceedings  pending  in  the  state 
of  Washington  for  the  purpose  of  obtaining  the  interim  re¬ 
lease  of  the  accused  persons,  the  defendant's  husband  and  son. 
In  view  of  all  the  circumstances  it  was  held  that  the  proper 
law  of  the  contract  to  indemnify  the  plaintiff  and  secure  the 
indemnity  by  the  mortgage  was  the  law  of  Washington.  From 
the  domestic  point  of  view  the  contract  was  valid  by  the  law' 
of  Washington,  but  invalid  by  the  law  of  British  Columbia  as 
being  ''contrary  to  public  policy,"  and  the  question  was  whe¬ 
ther  the  contract,  though  valid  by  its  proper  law,  offended 
against  some  essential  principles  of  justice  or  morality  of  the 
forum,  that  is,  the  public  policy  of  the  forum  in  the  conflict 
of  laws  sense,  so  as  to  prevent  the  forum  from  giving  effect  to 
the  proper  law.  The  Court  of  Appeal  reversed  the  judgment  of 
the  trial  judge,  who  had  dismissed  the  action. 

(c)  The  Gaming  Acts. 

The  early  case  of  Robinson  v.  Bland  (a)  is  of  especial  interest 
because  it  was  one  of  the  important  authorities  cited  by  Story 
in  support  of  his  doctrine  that  a  contract,  as  to  its  validity, 
nature,  obligation  and  interpretation,  is  to  be  governed  by  the 
law  of  the  place  of  performance  (b).  The  action  was  brought 
against  the  administratrix  of  Sir  John  Bland  (1)  upon  a  bill 
of  exchange  for  £672  drawn  in  France  by  Sir  John  Bland 
upon  himself  in  England  and  accepted  by  him,  the  consideration 
being  £372  lost  at  play  by  the  drawer  to  the  plaintiff  in 
France  and  £300  lent  by  the  plaintiff  to  the  drawer  at  the 
place  and  time  of  play;  (2)  for  money  lent  and  advanced  by 
the  plaintiff  to  Sir  John  Bland  at  his  request;  and  (3)  for 
money  had  and  received  by  Sir  John  Bland  to  and  for  the  use 
of  the  plaintiff.  As  to  the  money  lent  it  was  held  by  the 
Court  of  King's  Bench  that  the  plaintiff  was  entitled  to  suc¬ 
ceed  both  by  the  law  of  England  and  by  that  of  France.  As 


(а)  (1760),  2  Burr.  1077,  1  W.  Bla.  234,  256.  For  an  analysis  and 
criticism  of  this  case,  see  2  Beale,  Conflict  of  Laws  (1935)  1092  ff. 
(not  recognizing  sufficiently,  it  is  submitted,  the  importance  of  the 
place  of  performance  as  an  element  in  the  ascertainment  of  the  proper 
law  in  English  conflict  of  laws). 

(б)  Story,  Conflict  of  Laws,  §§  280,  281,  quoted  in  §  3(d)  of  tht 
present  chapter,  supra. 
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to  the  money  lost  at  play,  Sir  John  Bland  had  died  shortly 
after  giving  the  bill,  and  was  therefore  beyond  the  jurisdiction 
of  the  ‘"marshals  of  France,''  who  might  proceed  personally 
“against  gentlemen,  as  to  points  of  honour,  with  a  view  to 
prevent  duelling,"  and,  in  any  event,  as  Lord  Mansfield  said, 
there  "was  no  breach  of  honour  in  France:  for  the  money  was 
payable  in  England."  It  is  stated  in  the  report  of  the  case 
that  no  action  lay  in  any  other  court  in  France  for  the  money 
lost  at  play;  and  in  England  no  action  lay  for  the  money  lost 
at  play.  As  to  the  claim  upon  the  bill  of  exchange  the  statute 
of  1710,  9  Anne,  c.  14  (c).  provided  that  all  notes,  bills, 
or  other  securities  where  the  whole  or  any  part  of  the  consider¬ 
ation  was  money  won  by  gaming  or  playing  at  cards,  etc.,  or 
other  game  or  games  whatsoever,  or  money  lent  for  gaming, 
etc.,  should  be  utterly  void,  so  that  the  plaintiff  was  not  en¬ 
titled  to  succeed  against  the  administratrix  of  Sir  John  Bland's 
estate  by  the  law  of  England,  nor,  so  the  court  held,  could  he 
recover  by  the  law  of  France.  The  court,  however,  expressed 
the  opinion  that  the  law  of  England  governed  the  claim  upon 
the  bill  of  exchange,  and  Lord  Mansfield,  according  to  one  re¬ 
port  (d),  gave  as  one  of  his  reasons:  "1st.  The  parties  had  a 
view  to  the  laws  of  England.  The  law  of  the  place  can  never 
be  the  rule,  where  the  transaction  is  entered  into  with  an  ex¬ 
press  view  to  the  law  of  another  country,  as  the  rule  by  which 
it  is  to  be  governed.  .  .  .  Now  here,  the  payment  is  to  be  in 
England:  it  is  an  English  security,  and  so  intended  by  the 
parties."  According  to  another  report  (e) ,  he  said:  "The  gen¬ 
eral  rule  established  ex  comitate  et  jure  gentium  is,  that  the 
place  where  the  contract  is  made,  and  not  where  the  action  is 
brought,  is  to  be  considered  in  expounding  and  enforcing  the 
contract.  But  this  rule  admits  of  an  exception,  where  the 
parties  (at  the  time  of  making  the  contract)  had  a  view  to  a 
different  kingdom.  Huberus  says,  Prael,  1,  tit.  3,  p.  34,  con¬ 
tracts  are  to  be  considered  according  to  the  place  wherein  they 
are  to  be  executed.  As  therefore  the  bill  in  the  present  case 
is  made  payable  in  England,  it  is  entirely  an  English  trans¬ 
action,  and  to  be  governed  by  the  local  law."  It  should  be 
noted  also  that  the  bill  was  in  English  form. 


(<j)  Amended  by  the  Gaming  Act,  1835,  5  &  6  W.  4,  c.  41,  pro¬ 
viding  that  the  instrument  should  be  deemed  to  be  given  for  an 
illegal  consideration,  instead  of  being  void. 

(<2)  Robinson  v.  BUmd  (1760),  2  Burr.  1077,  at  p.  1078. 

(e)  Robinson  v.  Bland  (1760),  1  W.  Bla.  234,  256,  at  p.  258,  250. 
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The  lex  loci  solutionis  was  also  applied  in  Story  v.  McKay 
(f).  There  a  bill  was  drawn  in  New  York  by  the  defendant, 
temporarily  resident  in  New  York  though  domiciled  in  Ontario, 
upon  persons  in  Ontario,  payable  in  Ontario  to  the  plaintiffs, 
domiciled  and  carrying  on  business  in  New  York.  The  drawees 
having  refused  to  accept,  the  action  was  brought  against  the 
drawer  in  Ontario.  The  defence  was  that  the  bill  was  given  '‘to 
cover  margin  or  any  possible  loss”  in  connection  with  illegal 
gambling  in  the  rise  and  fall  of  the  price  of  wheat  in  the  New 
York  market,  and  that  the  bill  was  obtained  by  the  plaintiffs 
"under  pressure.”  It  was  held  that  the  validity  of  the  de¬ 
fence  was  to  be  decided  by  the  law  of  New  York,  the  drawer's 
contract  being  to  reimburse  the  plaintiffs  in  New  York  in  the 
event  of  non-acceptance  or  non-payment  in  Ontario  by  the 
drawees  (g). 

In  Moulis  V.  Owen  (h)  the  defendant  gave  to  the  plaintiff  in 
Algiers  a  cheque  drawn  by  him  in  English  form  on  an  English 
bank.  The  cheque  was  given,  as  to  part,  in  payment  of  money 
lent  by  the  plaintiff  to  the  defendant  to  enable  the  defendant  to 
play  at  baccarat  in  a  club  or  gaming-house  in  Algiers,  and,  as 
to  the  balance,  to  be  applied  by  the  plaintiff  in  payment  of 
money  won  from  the  defendant  by  divers  persons  in  the  same 
house.  In  an  action  in  England  upon  the  cheque,  it  was  ad¬ 
mitted  that  baccarat  was  not  an  illegal  game  in  Algeria,  and 
that  the  consideration  for  the  cheque  was  legal  according  to  the 
law  of  France.  It  was  held  by  a  majority  of  the  Court  of  Ap¬ 
peal  (Collins  M.R.  and  Cozens-Hardy  L.J.)  that,  in  accordance 
with  Robinson  v.  Bland,  the  transaction  was  governed  by 
English  law,  that  is,  by  the  law  of  the  place  of  payment  of  the 
cheque,  and  that  under  the  Gaming  Act,  1835  (i),  the  cheque 
must  be  deemed  to  be  given  for  an  illegal  consideration,  (that 
is,  as  regards  the  money  lent  by  the  plaintiff  to  the  defendant 
for  gaming) ,  and  that  the  action  therefore  failed.  Fletcher 


(/)  (1888),  15  O.R.  169,  at  p.  170.  In  Cloyes  v.  Chapman  (1876), 
27  U.C.C.P.  22,  it  was  decided  (wrongly,  it  is  submitted)  that  a  note 
payable  in  New  York,  and  void  on  account  of  usury  by  New  York 
law,  was  governed  by  Ontario  law,  and  therefore  valid,  because  it 
was  held  to  have  been  made  and  endorsed  in  Ontario;  cf.  Johnson, 
Conflict  of  Laws  (vol.  2,  1934)  302,  note  (3). 

(flf)  Citing,  inter  alia,  Story,  Conflict  of  Laws,  §  315. 

(h)  [19073  1  K.B.  746,  4  Brit.  R.C.  352. 

(i)  Cf.  note  (c),  supra;  In  Ontario,  R.S.O.  1937,  c.  297,  s.  1. 
For  an  account  of  the  English  Gaming  Acts,  and  the  corresponding 
legislation  in  Ontario,  see  my  More  Anomalies  in  the  Law  of  Wager¬ 
ing  Contracts  (1931),  9  Can.  Bar  Rev.  331. 
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Moulton  L.J,,  dissenting,  held,  upon  a  review  of  the  Gaming 
Acts  and  the  authorities,  that  the  statutes  were  directed  solely 
against  acts  done  within  the  realm  and  had  no  application  to 
acts  done  abroad  (j).  Alternatively,  he  thought  that  the  plead¬ 
ings  should  be  amended  so  as  to  include  a  claim  upon  the 
consideration,  as  distinguished  from  the  claim  upon  the  cheque, 
and  that  upon  the  amended  pleadings  judgment  should  be  given 
for  the  plaintiff. 

In  Quarrier  v.  Colston  (kJ ,  decided  in  1842  by  Lord  Lynd- 
hurst  sitting  on  appeal  as  Lord  Chancellor,  it  was  held  that 
money  won  at  play,  or  lent  for  the  purpose  of  gaming,  in  a 
country  where  the  games  in  question  were  not  illegal,  might  be 
recovered  in  England.  There  was  in  that  case  nothing  upon 
which  to  found  a  presumption  that  the  rights  of  the  parties 
were  to  be  ascertained  by  reference  to  the  law  of  England,  such 
as  arose  in  Robinson  v.  Bland  and  Moults  v.  Owen  from  the 
fact  that  an  English  bill  or  English  cheque  was  given,  each  of 
them  being  payable  in  England.  So  in  Saxby  v.  Fulton  (1)  no 
bill  or  cheque  was  given,  and  it  was  held  that  an  action  might 
be  successfully  brought  in  England  to  recover  money  lent  at 
Monte  Carlo  by  the  plaintiff  for  the  purpose  of  being  used  in 
gaming  by  the  testator,  of  whose  estate  the  defendant  was  ex¬ 
ecutrix,  the  game  not  being  illegal  by  the  law  of  Monte  Carlo. 
Even  if  an  English  cheque  is  given  for  money  lent  in  a  country 
in  which  an  action  would  lie  for  repayment,  the  lender  may  sue 
in  England  for  repayment  of  the  loan,  although  he  is  not  en¬ 
titled  to  sue  on  the  cheque  (m). 

At  the  end  of  his  judgment  in  Moults  v.  Owen  (n),  Collins 
M.R.  stated  an  alternative  ground  of  justification  for  the  de¬ 
cision  in  that  case,  namely,  that  by  the  joint  operation  of  the 

(j)  For  approval  of  Fletcher  Moulton  L.J.'s  view,  see  a  note  by 
Dicey,  with  Pollock’s  concurrence  (1907),  23  L.Q.  Rev.  249-251.  For 
a  criticism  of  Rohmson  v.  Bland  and  Moulis  Owen,  see  Cohen,  On 
the  Law  of  Securities  Given  Abroad  for  Gaming  Debts  (1912),  28 
L.Q.  Rev.  127. 

{k)  (1842),!  Phillips  147. 

(Z)  [19093  2  K.B.  208,  4  Brit,  R.C.  381. 

(m)  SooiStS  Anonyme  des  Grands  Etahlissements  du  Touquet 
Paris-Flage  v.  Baumgart  (1927),  43  Times  L.R.  278;  43  L.Q.  Rev. 
305  (1927).  If  money  is  lent  for  gaming  in  England,  the  lender  is 
not  entitled  to  recover  either  for  repayment  of  the  money  lent  or  on  a 
cheque  given  in  repayment.  Carlton  Hall  Club  v.  Lawrence,  [19293  2 
K.B.  153.  As  to  this  case,  see,  however,  a  review  by  Diamond  of 
Street,  Law  of  Gaming  (1938),  54  L.Q.  Rev.  418. 

(w)  [19073  1  K.B.  746,  at  p.  753. 
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Gaming  Act,  1845  (o),  and  the  Gaming  Act,  1892  (p),  the 
plaintiff  was  prevented  from  suing  on  the  cheque.  The  statute 
of  1845  provided  that  all  contracts  or  agreements  by  way  of 
gaming  or  wagering  should  be  null  and  void,  and  that  no 
suit  should  be  maintained  for  recovering  any  sum  of  money 
alleged  to  be  won  upon  any  wager;  and  the  statute  of  1892 
provided  that  any  promise  to  pay  any  person  any  sum  of 
money  paid  by  him  under  or  in  respect  of  any  contract  or 
agreement  rendered  null  and  void  by  the  Gaming  Act,  1845, 
or  to  pay  any  sum  of  money  by  way  of  commission,  fee,  reward, 
or  otherwise  in  respect  of  any  such  contract,  or  of  any  services 
in  relation  thereto  or  in  connection  therewith,  should  be  null 
and  void,  and  that  no  action  should  be  brought  to  recover  any 
such  sum  of  money.  Consequently,  in  Mouhs  v.  Owen,  whe¬ 
ther  the  consideration  of  the  cheque  was  partly  money  won  from 
the  defendant  or  partly  the  undertaking  by  the  plaintiff  to  pay 
money  to  the  winners,  reimbursing  himself  out  of  the  cheque, 
the  contract  was  rendered  null  and  void  by  the  statute  of  1845, 
and,  under  the  statute  of  1892,  no  action  could  be  brought  to 
recover  the  money.  The  statute,  it  was  said,  would  now  be  an 
answer  to  any  action  brought  in  England  on  one  part  of  the 
claim  in  Quarrier  v.  Colston,  and  as  the  action  in  Moults  v. 
Owen  was  upon  a  cheque,  the  objection  to  part  of  the  con¬ 
sideration  was  an  answer  to  the  entire  claim;  whereas,  if  the 
plaintiff  in  Moalis  v.  Owen  had  sued  merely  for  repayment 
of  the  money  lent  to  the  defendant  for  gaming  and  not  upon 
the  cheque,  he  would  have  been  entitled  to  succeed,  the  proper 
law  of  the  contract  being  French  law  (q),  and  the  case  not 
being  within  the  statutes  of  1845  and  1892  (r) .  It  is  submitted, 
however,  that  if  Collins  M.R.  meant  that  the  mere  use  in  a 
statute  of  the  expression  '*no  action  shall  be  brought,'*  or  other 
similar  expression,  is  equivalent  to  saying  that  the  rule  stated 
in  the  statute  is  a  procedural  rule  of  the  law  of  the  forum,  ap¬ 
plicable  to  an  action  in  England  even  upon  a  contract  which  is 
valid  by  its  proper  foreign  law,  the  proposition  is  unjustified 


(o)  Section  18;  adopted  in  Ontario  in  1912,  and  now  appearing 
in  R.S.O.  1937,  c.  297,  s.  4. 

(p)  Section  1;  adopted  in  Ontario  in  1912,  and  now  appearing  in 
R.S.O.  1937,  c.  297,  s.  5. 

(^)  Saxhy  v.  Fulton,  [1909]  2  K.B.  208,  4  Brit.  R.C.  381. 

(r)  See  a  note  by  Dicey,  approved  by  Pollock  (1904),  20  L.Q. 
Rev.  436;  cf.  Salmond  &  Winfield,  Contracts  (1927)  164,  534. 
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In  Societe  des  Hotels  Reunis  v.  Hawker  (t)  the  plaintiffs  ob¬ 
tained  from  the  defendant,  an  Englishman  of  22  years  of  age, 
who  had  been  staying  at  the  plaintiffs'  hotel  in  France,  a  cheque 
drawn  on  a  bank  in  England,  by  a  threat  of  criminal  proceed¬ 
ings  in  France  if  it  were  not  given,  and  a  suggestion  that  no 
proceedings  would  be  taken  if  the  cheque  were  given.  It  was 
held  that  payment  of  the  cheque  would  not  be  enforced  in 
England  (u). 

§  6.  Presentment,  Protest  and  Notice  of  Dishonour. 

In  Canada  it  is  provided  by  the  Bills  of  Exchange  Act,  R.S.C. 
1927,  c.  16,  s.  162,  corresponding  with  s.  72(3)  of  the  Bills 
of  Exchange  Act,  1882,  as  enacted  in  and  for  the  United  King¬ 
dom: 

162.  The  duties  of  the  holder  with  respect  to  presentment  for  ac¬ 
ceptance  or  payment  and  the  necessity  for  or  sufficiency  of  a  protest 
or  notice  of  dishonour,  are  determined  by  the  law  of  the  place  where 
the  act  is  done  or  the  bill  is  dishonoured. 

This  provision  of  the  statute  (a)  is  obscure  in  several  respects 

(b) ,  and  Dicey  (c)  and  Westlake  (d)  differ  in  their  conjectures 
as  to  its  meaning.  Westlake  remarks  on  '‘the  strange  wording 
by  which  parliament  is  made  to  say  that  the  necessity  of  an  act 
is  to  be  determined  by  the  law  of  the  place  where  it  is  done, 
while  it  is  just  when  an  act  has  not  been  done  that  the  ques¬ 
tion  of  its  necessity  arises,”  and  he  thinks  that  it  is  necessary 
to  understand  the  words  “or  is  not  done”  after  the  words  “the 
act  is  done.”  Dicey  would  amend  the  phrase  to  read  the  “act 
is  [to  be]  done,”  Dicey  thinks  that  the  words  “act  is  done” 
refer  to  presentment  for  acceptance  or  payment,  and  that  the 
words  “the  bill  is  dishonoured”  refer  to  protest  and  notice  of 

(s)  As  to  the  general  proposition,  see  chapter  13.  As  to  its  ap¬ 
plicability  to  other  statutes,  see  chapter  4,  §  8  (Statute  of  Frauds), 
and  chapter  12  (Statutes  of  Limitation). 

(t)  (1913),  29  Times  L.R.  578,  affirmed,  on  a  question  of  costs 
(1914),  30  Times  L.R.  423. 

(u)  The  court  relying  alternatively  on  MouHs  v.  Oweti,  [19071  1 
K.B.  746,  and  Kaufman  v.  GersaTi,  [1904]  1  K.B.  591.  As  to  the 
latter  case,  see  §  5(b),  swpra. 

(a)  Cited  in  Sparks  v.  Hamilton  (1920),  47  O.L.R.  55,  applying 
the  law  of  the  specified  place  of  payment  of  a  note,  as  the  law  gov¬ 
erning  the  duty  to  protest  and  the  manner  of  presenting  for  pay¬ 
ment.  See  also  Provincial  Bank  v.  Bellefieury  [1936]  1  D.L.R.  795. 

(h)  As  Cheshire,  Private  International  Law  (2nd  ed.  1938)  291, 
remarks,  the  section  “verges  perilously  on  the  unintelligible.” 

(c)  Conflict  of  Laws  (5th  ed.  1932)  710. 

(d)  Private  International  Law,  §§  231,  232. 
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dishonour.  Westlake  thinks  that  the  words  "'act  is  done"  re¬ 
fer  only  to  protest. 

The  cases  of  Cornelius  v.  Banque  Franco-Serbe  (e)  and  Bank 
Polski  V.  Mulder  (f)  would  seem  to  have  afforded  an  opportun¬ 
ity  for  adequate  discussion  by  the  courts  of  the  meaning  of  s. 
72(3)  [Canada,  s.  162],  but  the  conflict  of  laws  aspects  of  the 
cases  receive  scant  attention  in  the  judgments  (g). 

Under  whatever  law  a  drawer  or  an  endorser  became  a  party 
to  a  bill,  the  duties  to  be  performed  by  the  last  holder  of  the 
bill,  in  order  to  charge  any  other  party,  must  be  determined 
by  the  law  of  the  place  where  the  bill  is  payable.  As  Westlake 
(h)  points  out,  a  snare  would  be  laid  for  the  last  holder,  if  he 
had  to  follow  the  directions  of  any  other  law  with  regard  to 
what  he  had  to  do  at  the  place  of  payment  in  order  to  preserve 
his  recourse  against  previous  parties.  And  the  cases  decided 
before  the  passing  of  the  Bills  of  Exchange  Act  are  in  accordance 
with  this  principle  (i). 

It  would  appear  to  be  obvious  on  principle  that  the  necessity 
for  or  sufficiency  of  protest,  as  against  all  parties,  must  be 
determined  by  a  single  law,  namely  the  law  of  the  place  where 
the  bill  is  payable,  but  different  considerations  may  apply  to 
notice  of  dishonour  given  by  some  party  other  than  the  last 
holder.  This  latter  question  arose  in  Horne  v.  Rouquette  (j). 
In  that  case  the  defendant  endorsed  in  England  a  bill  drawn 
in  England  and  payable  in  Spain,  and  the  plaintiff  subsequently 
endorsed  it  in  Spain,  to  one  Monforte,  who  further  endorsed  it 
in  Spain.  The  bill  was  presented  by  the  holders  for  acceptance 
in  Spain  and  was  protested  for  non-acceptance.  A  delay  of 
twelve  days  occurred  before  Monforte  sent  notice  of  dishonour 
to  the  plaintiff.  Upon  receipt  of  this  notice,  the  plaintiff  at 
once  sent  notice  to  the  defendant.  According  to  English  law 
the  defendant  would  not  have  been  liable,  but  by  the  law  of 
Spain  no  notice  of  dishonour  by  non-acceptance  was  required. 

(e)  [1942]  1  K.B.  29,  where  the  judgment  is  unduly  abbreviated, 
as  compared  with  the  report  in  [1941]  2  All  E.R.  728. 

(/)  [1942]  1  K.B.  497,  C.A.,  affirming  Banku  Polskiego  v.  Mulder, 
[1941]  2  K.B.  266, 

(p)  See  especially  the  interesting  comment  on  both  cases  h3 
Mann  (1942),  6  Modem  L.  Rev.  251-256. 

(h)  Private  International  Law,  comment  following  §  231. 

(t)  Rothschild  v.  Currie  (1841),  1  Q.B.  43,  2  Ames  137;  Hirsch- 
field  V.  Smith  (1866),  L.R.  1  C.P.  340,  2  Ames  178;  Home  r.Rouquette 
(1878),  3  Q.B.D.  514. 

U)  (1878),  3  Q.B,D.  514. 
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It  was  held  that  the  plaintiff  was  entitled  to  recover.  The 
decision  might  be  regarded  simply  as  a  decision  that  the  law 
of  Spain  applied  because  it  was  the  lex  loci  solutionis  of  the 
bill,  but  all  the  judges  of  the  Court  of  Appeal  (Brett,  Bram- 
well  and  Cotton  L.JJ.)  said  that  the  plaintiff's  liability  to 
Monforte  was  to  be  determined  by  the  law  of  the  place  of  en¬ 
dorsement,  that  is,  by  the  law  of  Spain,  and  the  plaintiff  being 
liable  by  that  law  to  Monforte,  the  defendant  was  therefore 
liable  to  the  plaintiff  by  the  law  of  the  place  of  the  defendant’s 
endorsement,  that  is,  by  the  law  of  England.  This  doctrine, 
that  the  notice  to  be  given,  by  an  endorser  who  has  been  made 
duly  liable,  to  each  endorser  (or  to  the  drawer) ,  depends  on 
the  law  of  the  prior  endorsement  (or  of  the  drawing) ,  which 
is  stated  by  Westlake  in  §  232,  is  in  his  view  impossible  to  re¬ 
concile  with  the  provision  of  the  statute  ('place  where  the  act 
is  done  [or  is  not  done]”),  unless  that  provision  is  limited 
to  the  case  of  the  last  holder.  Dicey  dissents  from  this  view. 

The  application  of  s.  162  is  slightly  complicated  in  Canada 
by  the  provisions  of  s.  114  (k),lf  inland  bill  (s.  25)  drawn 
upon  any  person  in  the  province  of  Quebec  or  accepted  in  that 
province  is  dishonoured,  protest  would  appear  to  be  necessary, 
even  though  the  bill  is  payable  in  another  province  and  there¬ 
fore  according  to  the  terms  of  s.  162  protest  would  not  be  neces¬ 
sary.  A  bill  drawn  within  Canada  upon  some  person  resident 
in  Quebec  would  also  be  an  inland  bill  (s.  25) ,  though  payable 
in  England,  and  would  appear  to  be  within  the  terms  of  s.  114, 
and  protest  would  be  necessary  by  the  law  of  Canada.  In 
England  it  would  be  a  foreign  bill,  and  protest  would  be  also 
necessary  by  the  law  of  England. 

§  7*  Foreign  Currency;  Rate  of  Exchange. 

In  Canada  it  is  provided  by  the  Bills  of  Exchange  Act,  R.S.C. 
1927,  c.  16,  s.  163,  corresponding  with  s.  72(4)  of  the  Bills 
of  Exchange  Act,  1882: 

163.  Where  a  bill  is  drawn  out  of  but  payable  in  Canada,  and  the 
sum  payable  is  not  expressed  in  the  currency  of  Canada,  the  amount 
shall  in  the  absence  of  some  express  stipulation,  be  calculated  ac¬ 
cording  to  the  rate  of  exchange  for  sight  drafts  at  the  place  of  pay¬ 
ment  on  the  day  the  bill  is  payable. 

The  fact  that  the  sum  payable  is  expressed  in  a  bill  or  note 
in  foreign  currency  docs  not  render  the  instrument  non-nego- 

(k)  Which  provides  that  protest  is  necessary  in  the  case  of  the 
dishonour  of  an  inland  bill  drawn  upon  any  person  in  the  province 
of  Quebec  or  payable  or  accepted  at  any  place  in  that  province. 

21 — C.L. 
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tiable,  provided  that  the  instrument  does  not  say  that  it  may 
or  must  be  paid  in  any  currency  which  is  not  legal  tender  at 
the  place  of  payment. 

In  the  case  of  a  bill  drawn  out  of  but  payable  in  Canada,  the 
mode  of  calculating  the  amount  payable  in  Canadian  currency 
is  prescribed  by  s.  163.  In  the  converse  case  of  a  bill  dishon¬ 
oured  abroad,  s.  136  (1)  provides  for  the  recovery  of  the  re-ex¬ 
change  and  interest — the  re-exchange  being  the  amount  of  a 
sight  bill  drawn  at  the  time  and  place  of  dishonour  at  the  then 
rate  of  exchange  on  the  place  where  the  drawer  or  endorser 
sought  to  be  charged  resides,  sufficient  to  realize  at  the  place 
of  dishonour  the  amount  of  the  dishonoured  bill  and  expenses 
consequent  on  its  dishonour. 

In  Syndic  in  Bankruptcy  of  Salim  Nastallah  Khouti  v.  Khayat 
(m)  the  principle  of  a  provision  corresponding  with  s.  72(4, 
of  the  Bills  of  Exchange  Act,  1882  (Canadian  statute,  s.  163) 
was  applied  by  analogy  to  a  promissory  note  made  in  Palestine 
to  pay  in  Palestine  '"two  thousand  gold  Turkish  pounds.'’  It 
was  held  that  the  rate  of  exchange  for  the  conversion  from 
Turkish  to  Palestinian  currency  was  that  prevailing  at  the  date 
of  maturity  of  the  note  and  not  that  prevailing  at  the  time  of 
any  actual  payment  made  subsequently  (n). 

§  8*  Due  Date  of  a  BilL 

In  Canada  it  is  provided  by  the  Bills  of  Exchange  Act,  R.S.C. 
1927,  c.  16,  s.  164,  corresponding  with  s.  72(5)  of  the  Bills 
of  Exchange  Act,  1882: 

164.  Where  a  bill  is  drawn  in  one  country  and  is  payable  in  another, 
the  due  date  thereof  is  determined  according  to  the  law  of  the  place 
where  it  is  payable. 

While  in  some  respects  the  several  contracts  on  a  bill  may  be 
governed  by  several  laws,  there  is  general  agreement  that  the 
date  of  maturity  of  a  bill  must,  as  regards  all  parties,  be  gov¬ 
erned  by  a  single  law,  the  lex  loci  solutionis  of  the  bill  ( o) ,  and 
s.  164  so  provides. 


(l)  Of,  s.  57(2)  of  the  Bills  of  Exchange  Act,  1882. 

(m)  [1943]  A.C.  507;  cf.  F.A.M.  (1943)  59  L.Q.  Rev.  303. 

(n)  Cf*  the  rule  as  to  damages  for  breach  of  contract  (Bi  Ferdi- 
^nao  V.  Simon,  [1920]  3  K.B.  409)  and  as  to  damages  for  tort 
.S.S.  Celia.  V.  S.S.  Voltumo,  [19211  2  A.C.  544;  Denison  (1932),  10 
€an.  Bar  Rev;  134. 

(o)  See  §:3(g)  of’ the  present  chapter,  supra. 
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By  English  law  days  of  grace  are  allowed  on  bills  payable 
after  date.  By  French  law  they  are  not.  A  bill  drawn  in  Paris 
on  London  is  entitled  to  three  days'  grace,  but  a  bill  drawn  in 
London  on  Paris  is  not  entitled  to  grace  (p). 

A  bill  is  drawn  in  England  payable  in  Paris  three  months 
after  date  After  the  bill  is  drawn,  but  before  it  is  due,  a 
moratory  law  is  passed  in  France,  in  consequence  of  war,  post¬ 
poning  the  maturity  of  all  current  bills  for  one  month,  and  sub¬ 
sequently,  from  time  to  time,  maturity  is  further  postponed  by 
similar  moratory  laws.  The  maturity  of  the  bill  is  for  all  pur¬ 
poses  to  be  determined  by  French  law  (q). 

A  bill  is  drawn  in  Ontario  payable  in  Quebec  three  months 
after  date.  The  last  day  of  grace  falls  on  All  Saints'  Day, 
which  is  a  legal  holiday  or  non- juridical  day  in  Quebec,  but 
not  in  Ontario.  The  bill  is  payable  on  the  next  following 
business  day. 

§  9.  Status  and  Capacity  of  Parties. 

In  an  earlier  chapter  (a)  stress  has  been  laid  on  the  import¬ 
ance  in  the  conflict  of  laws  of  distinguishing  between  status  and 
the  incidents  of  status,  and  between  status  and  capacity;  and  in 
a  later  chapter  (b)  the  topic  of  capacity  in  the  conflict  of  laws 
is  itself  subdivided  so  to  speak,  so  that  capacity  for  one  purpose 
may  be  governed  by  one  law,  and  capacity  for  another  purpose 
may  be  governed  by  another  law. 

The  specific  subject  for  discussion  in  this  place  is  the  capacity 
of  a  person  to  make  an /‘ordinary  mercantile  contract,"  in  which 
case  Dicey  says  that  the  law  governing  capacity  is  the  law  of 
the  country  where  the  contract  is  made  (c).  The  Bills  of  Ex¬ 
change  Act  provides  that  “capacity  to  incur  liability  as  a  party 
to  a  bill  is  co-extensive  with  capacity  to  contract"  (d),  and  it 
would  seem  to  be  clear  that  the  reference  to  the  law  of  contract 


(p)  Rouquette  v,  OverTnann  (1875),  L.R.  10  Q.B.  525,  at  pp.  535- 
8,  4  R.C.  287,  at  pp.  296-9,  2  Ames  185. 

(q)  Rouquette  v.  0veir7ruin%  supra,  applied  in  In  re  Francke  & 
Rasch  [19181  1  Ch.  470. 

(а)  See  chapter  4,  §  8. 

(б)  See  chapter  31,  §  2.  As  to  the  power  of  an  agent  to  bind 

his  principal,  see  chapter  18.  , 

(c)  Conflict  of  Laws  (5th  ed.  1932),  exception  1  to  his  rule  158; 

cf.  Foote,  Private  International  Law  (5th  ed.  1925)  100-104,  376-387; 
but  see  Westlake,  Private  International  Law,  §  2,  , 

(d)  Bills  of  Exchange  Act,  1882,  s.  22;  Canadian  statute,  s.  47. . 
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ia  general  must  be  construed  as  a  reference  to  the  law  of  com¬ 
mercial  contracts.  The  suggested  rule  that  the  law  of  the 
place  of  making  of  the  contract  (e)  governs  the  capacity  to 
make  the  contract  would  be  equally  appropriate  to  a  contract 
upon  a  bill  or  note,  and  in  the  case  of  an  ambulatory  contract 
such  as  that  upon  a  bill  or  note  might  be  regarded  as  an  espe¬ 
cially  convenient  rule. 

There  is  an  extraordinary  lack  of  modern  authority  in  Eng¬ 
land  as  to  capacity  to  make  a  commercial  contract,  but  in  Mate 
V.  Roberts  (f)  Lord  Eldon  held  at  nisi  prius  that  the  capacity 
to  contract  for  the  purchase  of  ^liquors  of  different  sorts**  was 
governed  by  the  law  of  the  place  of  contracting,  and  this  de¬ 
cision  has  not  been  overruled.  The  case  was  followed  in  Sas¬ 
katchewan  (g)  in  support  of  the  conclusion  that  a  promissory 
note  made  in  Florida  by  a  married  woman  domiciled  in  Sas¬ 
katchewan,  payable  in  Florida  under  contracts  for  the  sale  of 
land  situated  in  Florida,  was  void  in  accordance  with  the  law 
of  Florida,  although  in  Saskatchewan  a  married  woman  is  cap¬ 
able  of  making  a  note.  The  conclusion  in  this  case,  as  well  as 
that  in  Male  v.  Roberts,  might  of  course  have  been  justified  on 
the  ground  that  the  law  of  the  place  of  contracting  was  also  the 
proper  law  of  the  contract  (h).  On  principle  it  would  seem  to 
be  right  to  say  that  capacity  to  contract  is  a  phase  of  the  in¬ 
trinsic  validity  of  a  contract  and  should  therefore  be  governed 
by  the  proper  law  of  the  contract  (i)^  It  must  be  added,  by 
way  of  caution,  that  if  capacity  to  contract  is  governed  by  the 
proper  law  of  the  contract,  the  proper  law  must  be  the  law 
of  a  country  with  which  the  contract  has  some  substantial 
connection,  and  that  a  party  cannot  confer  capacity  upon  him¬ 
self  by  selecting  as  the  proper  law  the  law  of  a  country  with 
which  the  contract  has  no  substantial  connection  ( j) . 

In  Quebec  a  person*s  status  and  capacity  are  governed  by  the 
lex  domicilii  (k) ;  and  the  courts  of  Quebec  make  no  distinction 


(e)  As  to  the  place  of  making,  see  §  2(b)  of  the  present  chapter, 
supra. 

(/)  (1800),  3  Esp.  163. 

iff)  Bondholders  Securities  Corporation  v.  Manville,  [1933]  4 
D.L.R.  699,  [1933]  3  W.W.R.  1. 

(k)  As  to  the  proper  law  of  a  contract,  see  §  5(a)  of  the  present 
chapter,  supra. 

(i)  Cf.  Cheshire,  Private  International  Law  (2nd  ed.  1938)  216- 
218. 

(j)  As  to  the  power  of  the  parties  to  select  the  proper  law  of  a 
contract,  and  the  limitations  on  that  power,  see  chapter  16. 
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as  regards  capacity  between  mercantile  and  other  contracts. 
Thus,  although  under  Quebec  law  a  minor  engaged  in  trade  is 
deemed  to  be  of  age  for  all  the  purposes  of  his  trade,  a  minor 
domiciled  in  a  country  the  law  of  which  gives  no  recourse 
against  such  minor,  cannot  validly  bind  himself  in  that  province 
in  the  course  of  his  trade  ( 1) , 

The  Geneva  Conventions  of  1930  and  1931  provide,  subject 
to  some  modifying  clauses,  that  the  capacity  of  a  person  to  bind 
himself  by  a  bill,  note  or  cheque  shall  be  determined  by  his 
national  law — a  solution  which  cannot  be  regarded  as  satisfac¬ 
tory  from  the  point  of  view  of  Anglo-American  countries  (m). 

§  10.  Set'off;  Discharge  of  Obligation;  Joint  Obligation. 

Some  phases  of  the  distinction  between  substance  and  pro¬ 
cedure  have  already  been  discussed  (n). 

Set-off  in  English  law  is  generally  characterized  as  being, 
not  a  modification  of  an  obligation,  but  an  incident  of  its  en¬ 
forcement,  and  as  being  a  matter  of  procedure  governed  by  the 
domestic  rules  of  the  law  of  the  forum  (o).  This  view  is  con¬ 
sistent  with ,  the  law  of  bills  and  notes,  in  which  generally 
speaking  a  right  of  set-off  is  not  a  defect  of  title  or  an  equity 
attaching  to  the  instrument,  and  is  not  available  as  a  defence 
against  a  transferee,  but  may  be  set  up  only  between  immediate 
parties  (p).  Exceptionally,  however,  a  right  of  set-off  might 
by  express  or  implied  agreement  of  the  original  parties  be  an 
equity  attaching  to  the  instrument  (q)  and  consequently  con- 


ije)  Civil  Code  of  Lower  Canada,  article  6;  Johnson,  Conflict  of 
Laws,  voL  1  (1933)  180  ff. 

(Z)  Lafleur,  Conflict  of  Laws  (1898)  147,  citing  Jones  v.  Dichin- 
son  (1895),  Q.R.  7  S.C.  313;  Johnson,  Conflict  of  Laws,  vol.  3  (1937) 
143,  144. 

(m)  H.  C.  Gutteridge,  Unification  of  the  Rules  of  Conflict  relating 
to  Negotiable  Instruments  (1934),  16  Jo.  Comp.  Leg,  (3rd  series)  53, 
at  p.  60.  As  to  the  Geneva  Conventions,  see  §  12  of  the  present 
chapter,  m/ra, 

(n)  See  chapter  13,  and  (with  particular  reference  to  limitation 
of  actions  and  prescription)  chapter  12.  As  to  form  and  procedure, 
see  §  2(c)  of  the  present  chapter,  and  chapter  4,  §  8. 

(o)  Westlake,  Private  International  Law,  §  346,  and  the  notes  to 
§  230;  Foote,  Private  International  Law  (5th  ed.  1925)  555;  Dicey, 
Conflict  of  Laws  (5th  ed.  1932)  804,  849  ff.  (rule  203). 

(p)  In  re  Overend,  Gurney  &  Co.,  Ex  parte  Swan  (1868),  L.R. 
6  Eq.  344,  4  R.C.  375. 

(q)  HoMeis  v.  Kidd  (1858),  3  H.  N.  891,  1  Ames  775;  cf. 
Falconbridge,  Banking  and  Bills  of  Exchange  (5th  ed.  1935)  704,  705. 
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stitute  a  modification  of  the  obligation.  So,  in  the  case  of 
any  obligation  governed  by  a  foreign  law,  if  that  law  in  effect 
modifies  the  obligation,  or  provides  for  compensation,  as  dis¬ 
tinguished  from  set-off  in  the  English  sense,  it  would  be  doubt¬ 
ful  whether  it  would  be  justifiable  to  characterize  the  provision 
of  the  foreign  law  as  procedural  (r). 

In  Allen  v.  Kemble  (s),  B,  resident  in  Demerara,  drew  a  bill 
on  A,  resident  in  Scotland,  payable  to  the  order  of  C  in  Eng¬ 
land;  A  accepted  the  bill  payable  at  a  bank  in  England;  C  en¬ 
dorsed  the  bill  to  D,  resident  in  Demerara,  and  D  endorsed  to 
E,  resident  in  England.  When  the  bill  fell  due,  A  was  the 
holder  of  an  overdue  acceptance  of  E,  who  had  in  the  meantime 
become  bankrupt.  In  order  to  avoid  the  right  of  set-off  which 
A  would  have  against  E's  estate,  the  assignees  of  E,  instead 
of  suing  A,  sued  B  and  D  in  Demerara.  It  was  held  that  the 
obligations  of  B  and  D  were  governed  by  the  law  of  Demerara, 
and  that  they,  being  sureties  for  the  acceptor,  were  entitled  to 
avail  themselves  of  the  rule  of  that  law  by  which  the  acceptor 
would  be  discharged  by  compensation,  or,  in  terms  of  English 
law,  that  they  were  entitled  to  the  benefit  of  the  set-off  which 
the  acceptor  had  against  the  holder.  While  in  terms  the  judg¬ 
ment  says  that  the  obligations  of  the  drawer  and  endorser  were 
respectively  governed  by  the  lex  loci  celebrationis,  the  case  is 
inconclusive,  because  the  place  of  making  of  each  of  these  con¬ 
tracts  was  also  the  place  of  payment,  and  the  lex  loci  solutionis 
might  well  have  been  regarded  as  the  governing  law. 

'*The  validity  or  invalidity  of  the  discharge  of  a  contract 
ought  to  depend  upon  the  proper  law  of  the  contract.  .  .  .  On 
the  whole,  ....  we  may  fairly  conclude  *that  a  contractual 
obligation,  which  has  been  extinguished  by  the  law  of  that 
country  which  properly  and  substantially  governs  the  obliga¬ 
tion  of  the  contract  cannot  be  enforced  here,’  and  that  a  con¬ 
tractual  obligation  which  has  not  been  so  extinguished  can  be 
enforced  [here],*’  (t). 


(r)  C/.  3  Beale,  Conflict  of  Laws  (1935)  1606;  in  Quebec,  see 
articles  1187  fF.  of  the  Civil  Code  of  Lower  Canada;  cf.  Nicjholls,  The 
Legal  Nature  of  Bank  Deposits  in  the  Province  of  Quebec  (1935), 
13  Can.  Bar  Rev.  at  pp.  647  fF. 

(s)  (1848),  6  Moo.  P.C.  314,  stated  and  explained  in  Rouquette  v. 
Overmmn  (1876),  L.R.  .10  Q.B.  525,  at  p.  541,  4  R.C.  287,  at  p.  302, 
2  Ames  185,  at  p.  194. 

(t)  Dicey  on  Conflict  of  Laws  (5th  ed.  1932)  679-680;  of,  Foote. 
Private  International  Law  (5th  ed.  1926)  482  fF.  The  question  of 
discharge  under  bankruptcy  legislation  is  subject  to  special  considera- 
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So-called  joint  liability  gives  rise  to  difficult  problems  in 
characterization.  In  English  law  the  distinction  between  joint 
liability  and  several  liability  might  be  regarded  as  being  to  a 
large  extent  procedural.  In  the  case  of  a  joint  debt,  each  debtor 
is  liable  for  the  whole  debt  until  the  creditor  is  paid  in  full,  but 
as  there  is  only  one  debt  the  creditor  can  obtain  only  one  judg¬ 
ment,  and  if  he  obtains  judgment  against  one  debtor,  the  other 
debtors  are  discharged.  If  the  creditor  sues  one  joint  debtor, 
the  latter  may  insist  upon  the  other  debtors  being  joined  as 
defendants.  In  Quebec  and  French  law,  however,  a  debtor 
liable  jointly  (conjointement)  is  liable  only  for  a  proportionate 
part  of  the  debt,  so  that  the  obligation  is  fundamentally  dif¬ 
ferent  from  that  of  one. of  several  debtors.  In  the  law  of  bills 
and  note.s  in  Canada  the  subject  is  peculiarly  complicated  by 
the  fact  that  the  Bills  of  Exchange  Act  (a) ,  in  terms  of  Eng¬ 
lish  law,  draws  the  distinction  between  a  joint  note  and  a  joint 
and  several  note.  •  Hence  arise  problems  both  of  legislative 
power  and  of  the  conflict  of  laws  which  require  a  longer  dis¬ 
cussion  than  is  practicable  here  (v), 

§  11.  Restatement  of  the  Conflict  of  Laws. 

For  the  sake  of  ready  reference  and  comparison  mention  is 
made  below  of  various  sections  of  the  Conflict  of  Laws  Re¬ 
statement  promulgated  by  the  American  Law  Institute  on  May 
11,  1934.  Some  of  the  sections  mentioned  relate  specifically 
to  negotiable  instruments  and  others  are  expressed  in  general 
terms  sufficiently  wide  to  include  negotiable  instruments. 

Section  311,  defining  the  'place  of  contracting' '  (a),  is  fol¬ 
lowed  by  special  provisions  relating  to  “formal  contracts"  (b), 
namely,  §  312  (place  of  delivery  is  place  of  contracting),  §  313 
(delivery  of  renewal  contract),  §  314  (delivery  by  mail  or 
carrier)  ,§315  (delivery  by  agent)  ,§316  (delivery  in  escrow) , 
and  §  320  (accommodation  paper). 


tions,  discussed  by  Dicey,  op,  city  pp.  503-510;  947-949;  Foote,  op. 
pp.  484  ff.;  Westlake,  Private  International  Law,  §§  240  ff. 

(tt)  Canadian  statute  s.  179,  in  the  same  terms  as  s.  85  of  the 
Bills  of  Exchange  Act,  1882  [United  Kingdom]. 

(v)  For  detailed  discussion,  see  my  article.  The  Bills  of  Exchange 
Act  in  Quebec  (1942),  20  Can.  Bar  Rev.  723,  at  pp.  738  ff.;  c/.  §  1 
of  the  present  chapter,  supra. 

(a)  See  §  2(b)  of  the  present  chapter,  supra. 

(b)  This  expression  includes  negotiable  instruments  (Restatement 
of  the  Law  of  Contracts,  §  7), 
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The  law  of  the  place  of  contracting  governs  the  validity  and 
effect  of  a  promise,  as  regards  mutual  assent,  consideration,  time 
and  place  of  performance,  and  the  absolute  or  conditional  char¬ 
acter  of  the  promise  (§  332),  capacity  (§  333),  formalities 
(§  334),  negotiability  (§  336),  obligations  of  a  mercantile  in¬ 
strument  (§  346),  fraud,  duress,  illegality,  mistake  or  other 
legal  or  equitable  defence  (§  347). 

The  duty  for  the  performance  of  which  a  party  to  a  contract 
is  bound  will  be  discharged  by  compliance  with  the  law  of  the 
place  of  performance  of  the  promise,  in  certain  respects  (§  358) , 
but,  subject  to  §  358,  the  law  of  the  place  of  contracting  governs 
the  nature  and  extent  of  the  duty  for  the  performance  of  which 
a  party  becomes  bound  (§  332) .  The. law  of  the  place  of  per¬ 
formance  governs  the  time  when  performance  is  due  (§  362), 
the  postponement  of  performance  by  operation  of  law  (§  363) , 
the  medium  of  payment  (§  364),  payment  by  bill  or  note 
(§  365),  breach  (§  370),  right  to  damages  and  measure  of 
damages  (§§  372,  413,  416),  rate  of  interest  (§  418).  The 
law  of  the  place  of  payment  of  a  bill  or  note  governs  the  ne¬ 
cessity  and  sufi5ciency  of  presentment  for  payment,  demand, 
protest  and  notice  of  dishonor  (§  369).  Damages  for  breach 
of  a  contract  to  deliver  money  not  currency  of  the  state  where 
delivery  is  to  be  made  are  measured  in  currency  of  the  state  of 
performance  at  the  rate  of  exchange  current  at  the  time  of  the 
breach  (§  423). 

The  validity  and  effect  of  a  transfer  of  a  negotiable  instru¬ 
ment  are  governed  by  the  law  of  the  place. where  the  instru¬ 
ment  is  at  the  time  of  its  transfer  (§  349). 

§  12.  The  Geneva  Convention,  1930. 

The  International  Conference  for  the  Unification  of  the  Laws 
of  Bills,  Notes  and  Cheques,  held  at  Geneva  in  1930,  adopted, 
not  only  a  convention  to  which  was  annexed  a  uniform  law  of 
bills  and  notes  (c),  but  also  a  separate  convention  for  the 
settlement  of  certain  conflicts  of  laws  respecting  bills  and  notes: 
and  the  Conference  of  the  following  year  adopted  a  convention 
providing  a  uniform  law  of  cheques,  and  a  separate  convention 
on  the  subject  of  conflicts  of  laws  respecting  cheques  (d), 

(c)  See  my  Banking  and  Bills  of  Exchange  (5tli  ed.  1935)  491, 
492. 

(d)  As  to  the  conventions  of  1930  and  1931  relating  to  the  conflict 
of  laws,  see  especially  H.  C.  Gutteridge,  Unification  of  the  Rules  of 
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Some  of  the  provisions  of  the  Geneva  Convention  of  1930  on 
the  subject  of  conflict  of  laws  have  been  mentioned  in  the  earlier 
discussion,  namely,  those  relating  to  the  place  of  making  (e) , 
and  obligation  and  effect  of  an  instrument  (f) ,  and  the  capacity 
of  parties  (g).  These  and  other  provisions  are  quoted  and 
commented  on  elsewhere  (h). 


Conflict  relating  to  Negotiable  Instruments,  16  Jo.  Comp.  Leg.  (3rd 
series)  53  (1934).  As  to  the  convention  of  1930  relating  to  me  con¬ 
flict  of  laws,  see  also  Bayalovitch,  rUnification  du  Droit  du  Change, 
and  article  by  Hudson  and  Feller,  The  International  Unification 
Laws  concerning  Bills  of  Exchange  (1931),  44  Harv.  L. 

Arminjon,  Journal  du  Droit  International  (Clunet),  vol.  62,  1935, 
pp.  521  ff. 

(e)  See  §  2(b)  of  the  present  chapter,  supra, 
if)  See  §  3(f)  of  the  present  chapter,  supra, 

(g)  See  §  9  of  the  present  chapter,  supra. 

ih)  See  Bayalovitch,  op.  cit.,  at  pp.  463  ff.  (coinmentary  on  the 
convention  of  1930,  and  comparison  with  the  conflict  of  laws  pro¬ 
visions  of  the  Bills  of  Exchange  Act;  Hudson  and  Feller,  44  Harv. 
L.B.  333,  at  pp.  370-373  (brief  summary);  Gutteridge,  loc. 

59  ff.  (text  in  English,  and  commentary  on  the  conventions  of  1930 
and  1931;  Balogh,  Critical  Remarks  on  the  Law  of  Bills  of  Ex¬ 
change  of  the  Geneva  Convention  (1935),  9  Tulane  L.  Rev.  165,  10 
Ibid.  36. 


Chapter  XV. 


ILLEGALITIY  BY  LAW  OF  PLACE 
OF  PERFORMANCE* 

The  case  of  Kleinwort,  Sons  S’  Co.  v.  Ungadsche  BaumwoUe 
Indastde  Aktiengesellschaft  and  Hungadan  General  Credit  Bank 
(a)  suggests  some  critical  observations  directed  less  to  the  result 
reached  than  to  the  language  of  the  learned  judges  of  the  Court 
of  Appeal. 

For  the  sake  of  brevity  the  defendants  will  be  referred  to 
as  the  “Hungarian  company”  and  the  "Hungarian  bank”  re¬ 
spectively  (b).  The  plaintiffs,  bankers  carrying  on  business  in 
London,  accepted  three  bills  of  exchange  drawn  on  them  by 
the  Hungarian  company  and  payable  in  three  months  in  Lon¬ 
don.  The  bills  were  sent  to  the  plaintiffs  on  April  4,  1938, 
by  the  Hungarian  bank  together  with  a  letter  from  the  com¬ 
pany  undertaking  to  provide  cover  for  the  bills  in  London  one 
day  before  maturity,  and  a  guarantee  by  the  bank.  On  the 
same  day  the  bank  wrote  to  the  plaintiffs  under  separate  cover 
drawing  the  attention  of  the  plaintiffs  to  the  fact  that  both  the 
company  and  the  bank  would  be  in  a  position  to  provide  cover 
at  maturity  only  if  the  exchange  regulations  prevailing  in  Hun¬ 
gary  at  that  date  enabled  them  to  do  so.  At  that  date  legisla¬ 
tion  in  Hungary  made  it  illegal  for  Hungarian  subjects  to  pay 
money  outside  Hungary  without  the  consent  of  the  Hungarian 
National  Bank.  No  consent  was  obtained  for  payment  of  the 
bills  in  question.  Cover  not  having  been  provided  at  maturity, 
the  plaintiffs  brought  an  action  in  England  against  the  Hungar¬ 
ian  company  and  the  Hungarian  bank  for  payment  of  the 
amount  of  the  bills  and  interest.  It  was  held  (1)  that  the 
letter  sent  by  the  bank  under  separate  cover  was  not  part  of  the 
contract  and  did  not  limit  the  clear  promise  contained  in  the 
undertaking  and  the  guarantee;  and  (2)  that  the  proper  law 
of  the  contract  was  English  law  and  that,  since  the  contract 


*Tliis  chapter  reproduces  a  comment  published  (1939),  17  Can¬ 
adian  Bar  Review  746-760. 

(a)  [1939]  2  K.B.  678. 

(b)  The  facts  and  the  conclusions  are  quoted,  with  some  slight 
verbal  changes,  from  the  headnote  in  the  Law  Reports. 
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was  to  be  performed  in  England,  it  was  enforceable  in  an  Eng¬ 
lish  court,  even  though  its  performance  might  involve  a  breach 
by  the  defendants  of  the  law  of  Hungary. 

The  Court  of  Appeal,  affirming  the  judgment  of  Branson  J., 
held  that  the  case  did  not  fall  within  the  principle  stated  by 
Lord  Sankey  L.C  in  de  Beeche  v.  South  American  Stores  (c) 
and  by  Scrutton  L.J.  in  Ralli  Brothers  v.  Compania  Navera 
Sola  y  Aznar  (d).  In  the  former  case  Lord  Sankey  said:  ‘It 
cannot  be  controverted  that  the  law  of  this  country  will  not 
compel  the  fulfilment  of  an  obligation  whose  performance  in¬ 
volves  the  doing  in  a  foreign  country  of  something  which  the 
supervenient  law  of  that  country  has  rendered  it  illegal  to  do.” 
Scrutton  L.J,  said:  ”  .  .  .  ,  where  a  contract  requires  an  act 
to  be  done  in  a  foreign  country,  it  is,  in  the  absence  of  very 
special  circumstances,  an  implied  term  of  the  continuing  valid¬ 
ity  of  such  a  provision  that  the  act  to  be  done  in  the  foreign 
country  shall  not  be  illegal  by  the  law  of  that  country.”  The 
Court  of  Appeal  in  the  Kleinwort  case  expressed  a  preference 
for  Dicey’s  statement:  ”A  contract  ....  is,  in  general,  invalid 
in  so  far  as  the  performance  of  it  is  unlawful  by  the  law 
of  the  country  where  the  contract  is  to  be  performed.”  It 
may  be  that  Lord  Sankey's  statement  is  too  widely  expressed* 
and  that  Scrutton  L.J.’s  statement  is  open  to  criticism  in  that 
it  expresses  as  an  “implied  term”  something  which  may  not  be 
consensual  at  all  (e),  and  that  Dicey’s  statement,  so  far  as  it 
is  quoted  above*  is  sufficiently  accurate,  and  it  would  appear 
that  the  Court  of  Appeal  is  right  in  holding  that  the  Kleinwort 
case  does  not  fall  within  the  principle  stated  in  any  of  the 
passages  quoted.  A  different  question  is  whether  Dicey’s  state¬ 
ment  is  right  in  its  context,  and  whether  any  court  is  justified 
in  approving  of  the  statement  in  its  context.  For  the  purpose  of 
the  further  discussion  Dicey  must  be  quoted  in  unabbreviated 
form,  as  follows  (f): 

(c)  [1935]  A.C.  148,  at  p.  156. 

(d)  [1920]  2  K.B.  287,  at  p.  304. 

(e)  See  especially  du  Parcq  L.J.,  [1939]  2  K.B.  at  pp.  697-698. 
Compare,  as  regards  the  theory  of  an  implied  term  in  frustration 
cases,  the  judgment  of  Goddard  J.  in  W.  Tatem  Ltd,  v.  Gamboa, 
[1939]  1  O.  132,  and  comment  (1938),  54  L.Q.  Rev.  480.  The 
criticism  of  Scrutton  L.J.^s  use  of  the  expression  "implied  term”  does 
not,  however,  affect  the  question  of  the  conflict  of  laws  discussed 
below. 

(/)  Dicey  is  quoted  from  the  fifth  edition  (1932).  In  the  first 
edition  (1896)  rule  148  was  as  follows;  "The  essential  validity  of  a 
contract  is  (subject  to  the  exceptions  hereinafter  mentioned)  govern- 
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Rule  160. — The  material  or  essential  validity  of  a  contract  is 
(subject  to  the  exceptions  hereinafter  mentioned)  governed  by  the 
proper  law  of  the  contract. 

Exception  3, — A  contract  (whether  lawful  by  its  proper  law  or 
not)  is,  in  general,  invalid  in  so  far  as  (1)  the  performance  of  it 
is  unlawful  by  the  law  of  the  country  where  the  contract  is  to  be 
performed  (lex  loci  solutionis) ;  .  .  .  . 

The  foregoing  is  quoted  in  extenso  by  MacKinnon  L.  J.  in  the 
Kleinwort  case  (g),  preceded  by  the  words  *'The  principle  is 
stated  with  characteristic  lucidity  and  precision  in  that  great 
work,  Dicey  on  Conflict  of  Laws'",  while  du  Parcq  L.J.  con¬ 
tents  himself  with  an  abbreviated  quotation,  but  adds  a  bit  of 
reminiscence  of  the  days  when  he  had  ‘'the  privilege  of  being 
taught  by  Professor  Dicey",  and  of  Dicey"s  insistence  on  the 
danger  of  rules  being  obscured  by  too  much  attention  being 
paid  to  exceptions  (h). 

At  a  time  when  Dicey  has  been  the  subject  of  a  good  deal 
of  extrajudicial  criticism  in  England,  it  is  interesting  to  note 
that  two  judges  of  the  Court  of  Appeal  have  rather  gone  out 
of  their  way  to  assist  in  the  process  of  elevating  his  ipstssima 
dicta  almost  to  the  height  of  “authority.""  His  book  on  the 
Conflict  of  Laws  has  some  great  merits.  Simplicity  of  state¬ 
ment  is  not,  however,  one  of  Dicey's  merits.  His  effort  to  state 
exactly  everything  that  has  been  decided  or  said  by  judges  in 
dasfesi  old'  iand  new  has  tended  to  stereotype  the  doctrines  of 
the  conflict  of  laws  in  a  series  of  rather  complicated  rules  and 
exceptions,  and  there  is  a  regrettable  tendency  on  the  part  of 
judges  to  treat  Dicey's  propositions  as  a  final  statement,  perfect 
in  form  and  merely  subject  to  be  checked  or  modified  here  and 
there.  This  excessive  judicial  respect  for  the  form  of  Dicey's 
“rules'*  tends  to  discourage  any  new  investigation  of  the  under¬ 
lying  principles  of  the  conflict  of  laws  and  any  consequent  re¬ 
vision  of  the  language  of  the  rules  in  the  light  of  new  investi¬ 
gation. 


ed  indirectly  by  the  proper  law  of  the  contract.”  This  rule  appeared 
without  change  in  the  fourth  edition  (1927)  as  rule  160.  Exception 
3,  so  far  as  it  is  quoted  here,  has  remained  unchanged  in  all  editions. 

(g)  [19393  2  K.B.  at  p.  694.  In  the  Ralli  case  [1920]  2  K.B.  at 
p.  295,  Warrington  L.J.  quotes  the  exception  without  abbreviation, 
as  having  been  “accepted  by  both  parties  in  the  present  case  as  an 
accurate  statement  of  the  law.” 

(h)  [1939]  2  K.B.  at  p.  696.  In  its  abbreviated  form  Dicey’s 
“exception”  is  approved,  without  reference  to  the  fact  that  it  is  an 
exception,  by  Lord  Sterndale  and  Scrutton  L.J.  in  the  Ralli  case, 
[1920]  2  K.B.  at  pp.  291,  300,  and  by  Lord  Wright  in  the  Court  of 
Appeal  in  Rex  v.  International  Trustee  for  the  Protection  of  Bond¬ 
holders  Aktiengesellschaftf  [1937]  A.C.  500,  at  p.  519. 
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The  rule  now  in  question  is  an  example  of  a  case  in  which 
the  approval  by  a  court  of  the  particular  form  of  Dicey's  state¬ 
ment  commits  the  court  to  a  particular  theory  of  the  relation 
between  a  conflict  rule  (a  choice  of  law  rule)  and  the  proper 
law  fa  system  of  domestic  rules  of  Taw  selected  in  accordance 
with  the  conflict  rule).  Dicey's  main  rule  160  that  the  ma¬ 
terial  validity  of  a  contract  is  governed  by  the  proper  law  of 
the  contract  would  seem  to  be  obvious,  for  it  is  difficult  to 
imagine  what  law  could  govern  the  material  validity  of  a 
contract  except  the  proper  law,  and  it  is  difficult  to  under¬ 
stand  why  so  trite  a  rule  should  be  solemnly  approved  by  the 
Court  of  Appeal.  It  is  clear,  however,  that  according  to  Dicey’s 
theory  there  may  be  another  law,  because  he  states,  by  way  of 
exception,  that  the  law  of  a  foreign  place  of  performance  may 
render  a  contract  invalid  in  England  notwithstanding  that  the 
proper  law  of  the  contract  is  English  law  and  by  that  law  the 
contract  is  valid.  This  particular  form  of  statement  involves, 
it  is  submitted,  a  fundamental  misstatement  of  the  operation 
of  the  conflict  rule  in  question.  An  accurate  statement  of  the 
principle,  it  is  submitted,  would  be  that  if  by  English  conflict 
rules  the  proper  law  of  a  contract  is  English  law,  then  domestic 
rules  of  English  law  are  to  be  applied,  and  by  one  of  those 
domestic  rules  the  contract  is  invalid  so  far  as  the  contract  re¬ 
quires  an  act  of  performance  to  be  done  in  a  foreign  country 
and  by  the  law  of  that  country  the  act  is  illegal.  This  mode 
of  statement  of  the  principle  does  not  necessitate  making  any 
exception  to  the  rule  that  the  intrinsic  or  material  validity  of  a 
contract  is  governed  by  the  proper  law  of  a  contract,  and  is 
consistent  with  the  results  reached  in  the  Ralli  case  and  the 
Kleinwott  case,  and  with  the  statements  of  Scrutton  L  J.  and 
Lord  Sankey,  quoted  above,  and  with  the  reasoning  of  other 
judges,  who  approve  of  the  text  of  Dicey's  exception  to  rule 
160  without  approving  of  its  being  stated  as  an  exception  or 
without  mentioning  that  it  is  so  stated  ( i) . 

Put  in  other  words  my  submission  is  that  in  ‘the  Ralli  case 
and  in  the  Kleinwott  case,  once  it  has  been  decided  that  the 
proper  law  of  the  contract  is  English  law,  the  consequent  ap¬ 
plication  of  domestic  rules  of  English  law  docs  not  involve  any 
further  question  of  the  conflict  of  laws.  The  right  result  is 
reached  by  the  application  of  domestic  rules  relating  to  illegality 


(i)  As,  for  example,  Lord  Stemdale  and  Lord  Wright,  note  (ft), 
sufyrtL 
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or  impossibility  of  performance.  Similarly  if  the  proper  law 
of  a  contract  is  English  law  and  if  the  object  of  the  contract 
is  to  violate  the  law  of  a  foreign  country,  the  contract  is  void 
in  England  by  reason  of  a  domestic  rule  of  English  law  (j) 
and  the  use  of  the  expression  public  policy  in  this  connection 
is  merely  a  mode  of  stating  one  of  the  kinds  of  contract  which 
arc  illegal  by  domestic  English  law.  Again,  if  the  proper  law 
of  a  contract  is  English  law,  and  an  act  of  performance  is  re¬ 
quired  by  the  contract  to  be  done  in  a  foreign  country,  and  the 
doing  of  the  act  there  is  prevented  by  supervenient  impossibility, 
th:e  question  of  the  validity  of  the  contract  in  England  is  a 
matter  to  be  decided  by  domestic  rules  of  English  law.  This, 
it  is  submitted,  is  the  true  ground  of  the  decision  in  Jacobs  v. 
Credit  Lyonnais  (k).  In  that  case  it  was  held  (1)  that  the 
proper  law  of  the  contract  was  English  law,  notwithstanding 
that  some  of  the  acts  of  performance,  including  the  shipment  of 
goods,  were  to  be  done  in  Algeria,  and  (2)  that  by  English 
law  an  insurrection  in  Algeria  which  rendered  shipment  of  the 
goods  impossible  did  not  afford  an  excuse  for  non-performance 
by  the  seller.  Whether  the  decision  was  right  or  wrong  on  the 
second  point  (1)  is  immaterial  for  the  present  purpose.  What 
is  material  is  that  the  court  discussed  and  applied,  on  the  second 
point,  domestic  rules  of  English  law,  and  that  the  case  is 
therefore  not  authority  for  any  supposed  rule  of  English  conflict 
of  laws  that  mere  impossibility  of  doing  an  act  required  by 
a  contract  to  be  done  in  a  foreign  country,  as  contrasted  with 
the  illegality  of  the  doing  of  the  act  by  the  law  of  that  country, 
does  not  afford  an  excuse  for  non  performance  (m). 


(j)  Foster  v.  Driscoll,  [1929]  1  K.B.  470. 

(h)  (1884),  12  Q.B.D.  589,  1  R.C.  338. 

(Z)  Although  the  case  was  approved  by  McCardie  J.  in  Blackburn 
Bobbin  Co.  v.  Allen,  [1918]  1  K.B.  540,  at  p.  546,  it  is  submitted  that 
on  the  second  point  it  was  wrongly  decided  and  is  inconsistent  with 
the  ratio  decidendi  of  the  Court  of  Appeal  in  the  Blackburn  case, 
[1918]  2  K.B.  467. 

(m)  As  to  the  views  expressed  in  the  foregoing  paragraph,  see 
also  Cheshire,  Private  International  Law  (2nd  ed.  1938)  277,  note  5, 
with  reference  to  a  similar  theory  as  to  Foster  v.  Driscoll  and  the 
Rain  case  stated  by  Mann  (1937),  18  Brit.  Y.B.  Int,  Law  107-113. 
The  same  point  is  mentioned  in  a  comment  on  the  Kleinwort  case  by 
Kahn-Freund  (1939),  3  Modern  L.  Rev.  158,  at  pp.  160-161,  under  the 
heading  International  Eifect  of  Currency  Restrictions.  In  this 
comment  and  in  Cohn,  Currency  Restrictions  and  the  Conflict  of  Laws 
(1939),  55  L.Q.  Rev.  552,  at  pp,  558-559,  there  are  interesting  ob¬ 
servations  on  the  merits  of  the  Kleinwort  case  in  connection  with  the 
wider  question  as  to  the  effect  to  be  given  in  England  to  the  legisla¬ 
tion  of  a  foreign  country  imposing  restrictions  upon  the  liberty  of 
its  nationals  to  make  payments  outside  of  their  country. 
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BILLS  OF  LADING;  PROPER  LAW 
AND  RENVOP 

§  L  Uniform  bills  of  lading,  p.  335. 

§  2.  Conflict  rules  and  domestic  rules,  p.  341. 

§  3.  Proper  law  of  the  contract,  p.  344. 

§  4.  Exclusion  of  power  to  select  proper  law,  p.  353. 

The  decision  of  the  Privy  Council  in  the  case  of  Vita  Food 
Products  Incorporated  v.  Unus  Shipping  Company  Limited 
(In  liquidation) '  (a)  is  of  great  importance  in  various  respects 
(b).  In  the  present  chapter  particular  stress  will  be  laid  on  cer¬ 
tain  matters  of  the  conflict  of  laws,  including  the  doctrine  of  the 
renvoi  and  the  question  to  what  extent  the  parties  to  a  contract 
are  at  liberty  to  select,  by  express  declaration  in  the  contract, 
the  proper  law  which  is  to  govern  the  intrinsic  validity  of  the 
contract. 


§  !♦  Uniform  Bills  of  Lading* 

Before  the  Vita  Food  case  was  decided  it  seemed  that,  by 
means  of  concurrent  legislation  in  various  countries,  a  substan¬ 
tial  measure  of  success  had  been  achieved  in  obtaining  uniform¬ 
ity  in  the  terms  of  bills  of  lading  issued  in  connection  with  the 


♦  §§  1,  2  and  3  of  this  chapter  reproduce  an  article  bearing  the 
same  title  published  (1940),  18  Canadian  Bar  Review  77-96.  §  4 
reproduces  a  comment  published  (1941),  19  Canadian  Bar  Review 
217-219. 

(а)  [1939]  A.C.  277,  [1939]  2  D.L.R.  1,  [1939]  1  W.W.R.  433,  on 
appeal  from  the  Supreme  Court  of  Nova  Scotia  en  Banc,  (1938)  12 
M.P.R.  513,  [1938]  2  D.L.R.  372. 

(б)  The  case  had  already  been  the  subject  of  comment  elsewhere, 
€,g,^  by  Kahn-Freund  (1939),  3  Modem  L.  Rev.  61;  by  Gutteridge 
(1939),  55  L.Q.  Rev.  323;  by  McNair  and  Mocatta,  editors  of  Scrut- 
ton,  The  Contract  of  Affreightment  as  Expressed  in  Charterparties 
and.  Bills  of  Lading  (14th  ed.  1939),  preface  p.  vi,  and  pp.  20,  470- 
471,  476,  479-480,  560,  569;  and  by  (5ook,  ‘Contracts’  and  the  Con¬ 
flict  of  Laws:  ‘Intention’  of  the  Parties:  Some  Further  Remarks 
(1939),  34  Illinois  L.  Rev.  423,  reproduced  in  his  Logical  and  Legal 
Bases  of  the  Conflict  of  Laws  (1942)  419  ff.  See  also  Morris  and 
Cheshire,  The  Proper  Law  of  a  Contract  (1940),  56  L.Q.  Rev.  320, 
and  Morris,  The  Choice  of  Law  Clause  in  Statutes  (1946),  62  L.Q. 
Rev.  170,  176  ff. 
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carriage  of  goods  by  sea.  The  result  of  the  decision  in  that 
case,  however,  appears  to  be  that  it  is  so  easy  for  parties  to 
contract  themselves  out  of  the  legislative  provisions  that  the 
substance  of  uniformity  has  given  place  to  the  shadow.  In  any 
event  a  brief  account  of  the  movement  towards  securing  unifor¬ 
mity  (cj  will  afford  a  useful  introduction  to  the  statement  of 
the  facts  of  the  case.  In  the  United  States  of  America  a  federal 
statute,  commonly  known  as  the  Harter  Act,  was  passed  in 
1893  fdj,  and  this  statute  was  followed  by  the  Australian  Sea 
Carriage  of  Goods  Act,  1904,  the  Canadian  Water  Carriage  of 
Goods  Act,  1910  fej  and  the  New  Zealand  Sea  Carriage  of 
Goods  Act,  1922  (fj.  The  movement  towards  uniform  leg¬ 
islation  was  temporarily  superseded,  however,  by  a  movement  in 
favour  of  the  preparation  of  a  code  of  rules  defining  the  rights 
and  liabilities  of  a  carrier  of  goods  by  sea  which  might  be  vol¬ 
untarily  incorporated  in  bills  of  lading  ( g)  and  at  a  meeting  of 
the  International  Law  Association  held  at  the  Hague  a  code  of 
rules  known  as  the  Hague  Rules,  1921,  was  approved  (h). 
Ultimately  the  project  for  uniform  legislation  was  revived  and 
the  Hague  Rules  were  used  as  a  basis,  as  explained  in  the  recitals 
prefixed  to  the  Carriage  of  Goods  by  Sea  Act,  1924  (United 
Kingdom),  as  follows: 

Whereas  at  the  International  Conference  on  Maritime  Law  held 
at  Brussels  in  October,  1922,  the  delegates  at  the  Conference,  in¬ 
cluding  the  delegates  representing  His  Majsty,  agreed  unanimously 
to  recommend  their  respective  Governments  to  adopt  as  the  basis 
of  a  convention  a  draft  convention  for  the  unification  of  certain 
rules  relating  to  bills  of  lading: 

And  whereas  at  a  meeting  held  at  Brussels  in  October,  1923,  the 
rules  contained  in  the  said  draft  convention  were  amended  by  the 
Committee  appointed  by  the  said  Conference: 


(c)  See  Scrutton,  op,  ciU,  pp.  468  if.,  560  ff.,  569  ff. 

(d)  The  text  of  the  Harter  Act  was  reprinted  in  appendix  v  to 
Scrutton,  in  several  editions  before  the  14th  (1939). 

(e)  Re-enacted  in  R.S.C.  1927,  c.  207.  The  general  scheme  of  the 
statute  and  the  construction  of  certain  sections  are  considered  in 
Paterson  Steamships  v.  Canadian  Co-operative  Wheat  Produces, 
[1934]  A.C,  538;  cf.  Northumbrian  Skipping  Co,  v.  E,  Timm  &  Co., 
[1939]  A.C.  397. 

(/)  The  text  of  these  statutes  is  reprinted  in  appendix  vi  to 
Scrutton,  op,  cit,  in  several  editions  prior  to  the  14th  (1939).  The 
text  of  the  New  Zealand  statute,  still  unrepealed,  is  also  reprinted 
in  appendix  vi  to  the  14th  edition. 

(p)  In  the  same  way  the  York- Antwerp  Rules  of  General  Average, 
1890,  had  been  prepared  with  the  view  to  their  voluntary  adoption. 

(h)  As  to  the  Hague  Rules,  see  the  Report  of  the  Thirtieth  Con¬ 
ference  of  the  International  Law  Association  held  at  the  Hague 
(1921),  vol.  2,  passim. 
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And  whereas  it  is  expedient  that  the  said  rules  as  so  amended 
and  as  set  out  with  modifications  in  the  Schedule  to  this  Act  (in  this 
Act  referred  to  as  “the  Rules”)  should,  subject  to  the  provisions  of 
this  Act,  be  given  the  force  of  law  with  a  view  to  establishing  the 
responsibilities,  liabilities,  rights  and  immunities  attaching  to  carriers 
under  bills  of  lading  (i). 

Among  the  similar  statutes  or  ordinances  passed  in  various 
parts  of  the  British  Empire  are  the  Sea  Carriage  of  Goods  Act, 
1924  (Australia),  the  Carriage  of  Goods  by  Sea  Act,  1932 
(Newfoundland),  the  Water  Carriage  of  Goods  Act,  1936 
(Canada) ,  and,  in  the  mandated  territory  of  Palestine,  the  Car¬ 
riage  of  Goods  by  Sea  Ordinance,  1926.  Statutes  for  giving 
effect  to  the  Hague  Rules  with  modifications  have  been  passed 
in  Belgium  and  France,  and  in  the  United  States  the  Harter 
Act  has  to  a  large  extent  been  superseded  by  the  Carriage  of 
Goods  by  Sea  Act,  1936  fj).  Apart  from  some  differences 
not  material  to  the  present  discussion,  the  United  States  statute 
differs  from  a  statute  of  the  British  type  in  at  least  two  respects. 
The  former  incorporates  the  substance  of  the  Hague  Rules  in 
the  body  of  the  statute,  and  applies  to  inward  as  well  as  out¬ 
ward  bills  of  lading,  whereas  the  latter  sets  out  the  Hague  Rules 
in  a  schedule  and  purports  to  make  them  effective  by  a  provision 
of  the  statute,  subject  to  other  specific  provisions  of  the  statute, 
and  applies  only  to  outward  bills  of  lading. 

The  Newfoundland  statute,  in  question  in  the  Vita  Food 
case,  is  an  orthodox  example  of  the  British  type.  Sections  1 
and  3  are  as  follows: 

1.  Subject  to  the  provisions  of  this  Act,  the  rules  shall  have 
effect  in  relation  to  and  in  connection  with  the  carriage  of  goods  by 
sea  in  ships  carrying  goods  from  any  port  in  this  Dominion  to  any 
other  port  whether  in  or  outside  this  Dominion. 

3.  Every  bill  of  lading  or  similar  document  of  title  issued  in 
this  Dominion  which  contains  or  is  evidence  of  any  contract  to  which 
the  rules  apply  shall  contain  an  express  statement  (k),  that  it  is 


(^)  See  the  Report  of  the  Thirty-first  Conference  of  the  Inter¬ 
national  Law  Association  at  Buenos  Aires  (1922),  vol.  2,  passim^ 
as  to  the  further  discussion  of  the  Hague  Rules,  1921,  by  that  as¬ 
sociation,  and  by  other  bodies  in  1922,^  including  a  summary  of  the 
proceedings  of  the  International  Maritime  Conference  held  at  Brus¬ 
sels  in  1922. 

(j)  The  text  of  the  last  mentioned  statute  is  reprinted  in  appen¬ 
dix  V  to  Scrutton,  op.  eit  (14th  ed.  1929),  and  that  of  the  Australia 
and  Canadian  statutes  is  reprinted  in  appendix  vi.  For  the  dis¬ 
cussion  in  the  Parliament  of  Canada  prior  to  the  enactment  of  the 
statute  of  1936,  see  especially  the  Debates,  House  of  Commons,  1936, 
volume  4,  pp.  3212-3220;  cf.  Perrault,  Des  Stipulations  de  Non- 
Responsabilite  (1939)  61-64. 

(k)  This  “express  statement”  is  commonly  called  the  “clause 
paramount.” 


22 — C.L. 
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to  have  effect  subject  to  the  provisions  of  the  said  rules  as  expressed 
in  this  Act. 

The  Palestine  ordinance,  in  question  in  the  case  of  The 
T orni  ( 1) ,  departs  from  the  foregoing  type  in  that  in  the  section 
corresponding  with  s.  3  of  the  Newfoundland  statute  these 
words  are  added:  '‘and  shall  be  deemed  to  have  effect  subject 
thereto,  notwithstanding  the  omission  of  such  express  state¬ 
ment.**  As  Scrutton  L.J.  pointed  out  in  the  Totni  case  (nm) , 
the  Government  of  Palestine  anticipated  that  people  in  Pales¬ 
tine  might  disobey  the  law  by  omitting  the  express  statement 
that  the  bill  of  lading  is  to  have  effect  subject  to  the  provisions 
of  the  Rules,  and  endeavoured  to  give  effect  to  the  international 
convention  by  saying  that  even  if  in  disobedience  of  the  law 
this  express  statement  were  omitted,  any  bill  of  lading  issued 
in  Palestine  should  nevertheless  be  subject  to  the  Rules.  The 
Lord  Justice  added: 

It  has  occurred  to  the  parties  here  that  they  might  upset  the 
whole  applecart— if  I  may  use  a  conventional  expression — of  the 
countries  who  have  agreed  to  the  Rules,  by  simply  putting  in  a 
‘Clause  into  their  bills  of  lading,  as  they  have  done:  ^This  bill  of 
lading  wherever  signed,  is  to  be  construed  in  accordance  with  Eng¬ 
lish  law.’'  If  that  has  the  effect  of  striking  out  the  whole  of  the 
Schedule,  it  will  be  quite  simple  for  every  shipowner  to  defeat  the 
Convention  and  the  whole  system  under  it  by  simply  putting  in  a 
-clause:  ‘‘This  bill  of  lading  is  to  be  construed  by  the  law,  not  of  the 
plac‘d  where  it  is  made,  but  by  the  law  of  the  place  to  which  the  ship 
is  going." 

It  will  take  very  strong  evidence  to  convince  me  that  such  a  clause 
has  that  meaning.  I  read  the  effect  of  the  Palestine  Ordinance  as 
this :  in  every  bill  of  lading,  whether  stated  or  not,  these  terms  of  the 
Schedu''e,  the  Hague  Rules,  are  to  be  included  as  part  of  the  terms. 
Consequently,  when  I  come  to  construe  this  bill  of  lading,  I  read 
into  it  those  terms.  I  give  perfectly  sufficient  effect  to  the  clause 
about  English  law,  if  it  has  any  effect,  by  saying:  “Yes,  here  is  the 
bill  of  lading  with  those  terms  in  it.  Now  construe  it  according  to 
English  law." 

The  other  judges  of  the  Court  of  Appeal  expressed  their 
views  in  less  colloquial  language,  but  they  agreed  that  the  express 
terms  of  the  Ordinance,  based  on  an  international  convention, 
could  not  be  defeated  by  the  insertion  of  a  clause  in  the  bills  of 
lading  that  they  were  to  be  construed  according  to  English  law, 
and  that  the  bills  of  lading  were  subject  to  the  provisions  of  the 
Ordinance  and  the  Rules,  and,  with  those  terms  read  into  them, 
should  then  be  construed  according  to  English  law. 

It  is  interesting  to  note  that  the  author  of  Scrutton  on 
Oharterparties  and  Bills  of  Lading  continued,  notwithstanding 


(0  C1932]  P.  78,  C.A. 

(m)  C1932]  P.  78,  at  p.  83. 
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his  appointment  to  the  bench,  to  take  part  in  the  preparation 
of  new  editions  until  and  including  the  eleventh  edition  ( 1923) . 
In  the  preface  to  that  edition  the  Lord  Justice  manifested  a 
critical  if  not  hostile,  attitude  to  the  proposed  legislation  in 
the  United  Kingdom  as  being  an  unjustified  interference  with 
freedom  of  contract,  and  to  some  of  the  provisions  of  the  Rules 
as  being  ambiguous  or  unsatisfactory.  Nevertheless,  when  the 
legislation  had  become  a  fait  accompli,  Scrutton  L.J.  in  his 
judicial  character  manifested  in  the  T orni  case  his  unwillingness 
to  permit  parties  to  frustrate  the  purpose  of  the  international 
convention  and  the  consequent  legislation  by  attempting  to 
contract  themselves  out  of  the  statutory  provisions.  From  this 
point  of  view  it  would  seem  to  be  unfortunate  that  the  Privy 
Council  has  now  encouraged  parties  to  contract  themselves  out 
of  the  statutory  provisions,  not  only  by  holding  that  the  parties 
had  succeeded  in  doing  so  on  the  facts  of  the  Vita  Food  case, 
but  also  by  disapproving  of  the  reasoning  of  the  Court  of 
Appeal  in  the  Torni  case,  notwithstanding  that  the  Tovni  case 
might  have  been  distinguished  ori  the  facts  (n). 

In  the  Vita  Food  case,  pursuant  to  a  contract  of  sale  be¬ 
tween  one  Basha  and  the  plaintiff  company,  Basha  in  New¬ 
foundland  shipped,  for  delivery  to  the  plaintiff  in  New  York, 
three  lots  of  herrings  in  the  Hurry  On,  a  ship  owned  by  the 
defendant  company  and  registered  at  Halifax,  Nova  Scotia. 
Through  the  captain’s  negligence  in  navigation  the  Hurry  On 
ran  ashore  in  Nova  Scotia.  The  herrings  were  there  unloaded, 
reconditioned  and  forwarded  in  another  ship,  and  were  delivered 
in  New  York  in  damaged  condition,  and  an  action  for  damages 
was  brought  in  Nova  Scotia  by  the  consignee  against  the  ship¬ 
owner. 

There  were  three  bills  of  lading  issued  in  respect  of  the  goods 
shipped,  identical  except  as  regards  the  description  of  the  goods, 
and  they  may  conveniently  be  referred  to  as  a  single  bill  of 
lading.  Although  the  shipment  took  place  and  the  bill  of  lading 
was  issued  in  1935,  by  error  or  inadvertence  an  old  form  was 
used,  containing  no  reference  to  the  Newfoundland  Carriage  of 
Goods  by  Sea  Act,  1932,  or  to  the  Rules  set  out  in  the  schedule 
to  the  statute.  In  other  words  the  clause  paramount  which  was 


(n)  Firstly,  because  of  the  additional  words  occurring  in  the 
ordinance  in  question  in  the  Tomi  case,  and,  secondly,  because  the 
parties  in  that  case  merely  said  that  the  contract  was  to  be  construed 
by  English  law,  whereas  in  the  Vita  Food  case  they  said  that  the 
contract  was  to  be  governed  by  English  law. 
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required  by  the  statute  to  be  inserted  in  the  bill  of  lading  was 
omitted.  The  bill  of  lading  also  provided  that  in  case  of  ship¬ 
ments  from  the  United  States  the  Harter  Act  should  apply,  and 
that  save  as  so  provided  the  bill  of  lading  should  be  subject  to 
the  terms  and  provisions  of  and  exemptions  from  liability  con¬ 
tained  in  the  Canadian  Water  Carriage  of  Goods  Act,  1910  (o), 
which  was  thus  incorporated  pro  tan  to  in  the  bill  of  lading  so  as 
to  become  applicable  to  shipments  from  Newfoundland  notwith¬ 
standing  that  by  its  terms  the  statute  applied  only  to  shipments 
from  Canada.  The  bill  of  lading  also  provided  that  "This 
contract  shall  be  governed  by  English  law." 

The  plaintiff  contended  that  the  effect  of  the  omission  of 
the  clause  paramount  was  to  render  the  bill  of  lading  void  for 
illegality  so  as  to  deprive  the  defendant  of  the  benefit  of  the 
exemption  from  liability  not  only  under  the  contractual  pro¬ 
visions  of  the  bill  of  lading  (including  the  incorporated  pro¬ 
visions  of  the  Canadian  Water  Carriage  of  Goods  Act,  1910) 
but  also  under  the  statutory  provisions  of  the  Newfoundland 
Carriage  of  Goods  by  Sea  Act,  1932,  and  thus  to  subject  the 
defendant  to  the  liabilities  of  a  common  carrier.  The  Privy 
Council,  having  held  that  the  bill  of  lading  was  not  void  for 
illegality  either  in  Newfoundland  or  in  Nova  Scotia,  might 
reasonably  have  held  that  it  was  subject  to  the  Carriage  of 
Goods  by  Sea  Act,  1932,  notwithstanding  the  omission  of  the 
clause  paramount,  so  as  to  give  the  protection  of  the  statutory 
provisions  (p),  instead  of  the  contractual  provisions,  but  on 
the  contrary  the  Privy  Council  held  that  the  defendant  had 
successfully  contracted  itself  out  of  the  statutory  provisions 
and  was  protected  by  the  contractual  provisions.  It  would 
seem  to  be  regrettable  that  the  Privy  Council  has  without  ap¬ 
parent  necessity  seriously  impaired  the  efficacy  of  the  effort 
made  in  various  parts  of  the  British  Empire  to  give  effect  to  an 
international  convention,  but  presumably,  if  the  partial  wreck¬ 
ing  of  the  convention  resulting  from  the  reasoning  of  the 
Privy  Council  is  regarded  as  a  real  grievance  by  persons  engaged 
in  the  shipping  and  carriage  of  goods  by  sea,  the  damage  can 
be  repaired  by  the  necessarily  slow  process  of  uniform  amend-, 
ing  legislation. 

(o)  "Whicli,  as  already  noted,  was  afterwards  superseded  by  the 
Water  Carriage  of  Goods  Act,  1936. 

(p)  Cf.  The  Tond,  note  (l),  supra. 
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Of  perhaps  greater  gravity,  because  even  less  easily  remedi¬ 
able,  is  the  confusion  which  is  likely  to  result  from  Lord 
Wright's  mode  of  statement  of  certain  alleged  principles  of  the 
conflict  of  laws.  The  following  critical  observations  are  sub¬ 
mitted  with  all  due  respect  to  the  views  of  a  judge  who  in 
several  departments  of  the  law,  by  the  authority  of  his  name 
and  the  persuasive  character  of  his  writings,  has  given  notable 
encouragement  to  movements  towards  the  reform  and  improve¬ 
ment  of  the  law  (a). 

In  the  Vita  Food  case  Lord  Wright  says  (b): 

It  will  be  convenient  at  this  point  to  determine  what  is  the  proper 
law  of  the  contract.  In  their  Lordships^  opinion  the  express  "words 
of  the  bill  of  lading  must  receive  effect  with  the  result  that  the 
contract  is  governed  by  English  law.  It  is  now  well  settled  that  by 
English  law  (and  the  law  of  Nova  Scotia  is  the  same)  the  proper 
law  of  the  contract  “is  the  law  which  the  parties  intended  to  apply.” 

Postponing  the  discussion  of  this  alleged  rule  of  the  conflict 
of  laws  with  regard  to  the  selection  of  the  proper  law  of  a  con¬ 
tract,  and  assuming  for  the  moment  its  accuracy,  I  venture  to 
lay  stress  on  the  fact  that  the  rule  in  question  is  a  conflict  rule 
and  not  a  domestic  rule  (c).  The  application  of  this  English 
conflict  rule  is  of  course  not  a  consequence  of  the  selection  of 
English  law  as  the  proper  law  of  the  contract,  but,  on  the 
contrary,  the  validity  of  the  parties'  selection  of  English  law 
as  the  proper  law,  so  far  as  it  is  valid,  is  a  consequence  of  the 
application  of  the  English  conflict  rule.  Furthermore  English 


(а)  Lord  Wright  has  been  indefatigable  in  his  efforts  to  encourage 
in  England  the  adoption  of  a  new  approach  to  the  general  problem 
of  remedies  for  unjust  enrichment,  with  the  view  of  brpadenmg  the 
scope  of  these  remedies  and  liberating  them  from  the  limitations  of 
old  procedure  and  forms  of  action:  see,  e.pr.,  his  review  of  the  Restate¬ 
ment  of  the  Law  of  Restitution  (1937),  51  Harv.  L.  Rev.  369,  and 
his  address  entitled  Sinclair  v.  Brougham  (1938),  6  Cambridge  L.J. 
305.  As  regards  the  law  of  contract  he  has,  in  his  review  of  Williston 
(1939),  55  L.Q.  Rev.  189,  manifested  a  willingness  to  look  beyond 
the  text  of  English  judgments  and  avail  himself  of  what  has  been 
written  outside  of  England.  He  is  chairman  of  the  [English]  Law 
Revision  Committee  appointed  by  the  Lord  Chancellor.  See  also  Lord 
Wright,  Legal  Essays  and  Addresses  (1939),  containing  his  extra¬ 
judicial  writings:  reviewed  by  C.A.W.  (1940),  18  Can.  Bar  Rev.  71. 

(б)  [1939]  A.C.  277,  at  pp.  289-290,  [1939]  2  D.L.R.  1,  at  pp.  7-8, 
[1939]  1  W.W.R.  433,  at  p.  440. 

(c)  For  the  sake  of  brevity  a  “rule  of  the  conflict  of  laws”  will 
be  referred  to  in  the  subsequent  discussion  as  a  “conflict  rule”,  as 
contrasted  with  a  “domestic  rule”  or  “domestic  law”  (frequently  re^ 
ferred  to  as  a  “local”,  “internal”,  “territorial”  or  “mumcipal”  rule 
or  law). 
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law  thus  selected  as  the  proper  law  should  mean  domestic 
English  law,  unless  we  deprive  the  proposition  of  all  mean¬ 
ing  by  saying  that  English  conflict  rules  apply  because  English 
conflict  rules  say  so.  The  forum  being  in  Nova  Scotia  the 
conflict  rules  of  Nova  Scotia  are  of  course  applicable  to  the 
case,  and  the  reason  why  English  conflict  rules  apply  is  that 
English  and  Nova  Scotia  conflict  rules  are  identical.  In  ac¬ 
cordance  with  what  has  just  been  stated,  Lord  Wright  on  the 
next  following  page  of  the  report  distinguishes  between  the 
proper  law  of  the  contract,  which  fixes  “the  interpretation  and 
construction  of  the  express  terms  of  the  contract"'  and  supplies 
“the  relevant  background  of  statutory  or  implied  terms,"  and 
“that  part  of  the  English  law,  which  is  commonly  called  the 
conflict  of  laws"  and  which  “requires  where  proper  the  appli¬ 
cation  of  foreign  law."  His  language  in  the  passage  quoted 
above,  is,  howeyer,  susceptible  of  the  construction  that  English 
law  which  is  to  be  applied  as  the  proper  law  of  the  contract  is 
itself  part  of  English  rules  of  the  conflict  of  laws  (d),  and 
though  this  does  not  seem  to  be  the  natural  meaning  of  the 
language  used,  that  meaning  alone  is  consistent  with  the  fol¬ 
lowing  passage  in  which  Lord  Wright  states  his  conclusion  (e)  : 

There  is,  in  their  Lordships’  opinion,  no  ground  for  refusing  to 
give  effect  to  the  express  selection  of  English  law  as  the  proper 
law  in  the  bills  of  lading.  Hence  English  rules  relating^  to  the  con¬ 
flict  of  laws  (/)  must  be  applied  to  determine  how  the  bills  of  lading 
are  affected  by  the  failure  to  comply  with  s.  3  of  the  Act. 

The  reference  in  this  passage  to  English  conflict  rules  is 
perhaps  due  to  a  lapsus  calami  on  Lord  Wright's  part,  be¬ 
cause  the  conclusion  seems  to  bring  us  back  in  a  circle  to  the 
starting  point.  The  appeal  being  from  a  court  of  Nova  Scotia, 
it  would  seem  that  the  Privy  Council  must  apply  the  con¬ 
flict  rules  of  Nova  Scotia.  As  regards  the  topic  of  contract 
these  rules  may  be  assumed  to  be  identical  with  English  con- 


(d)  Incidentally,  it  is  submitted  that  Jacobs  v.  Credit  Lyonnais 
(1884),  12  Q.B.D.  589,  and  Ralli  Bros.  v.  Campania  Naviera  Sota  y 
Aznar,  [1920]  2  K.B.  287,  cited  by  Lord  Wright  as  examples  of  the 
application  of  English  conflict  rules  are  really  examples  of  the  ap¬ 
plication  of  domestic  English  law  resulting  from  the  selection  of 
English  law  as  the  proper  law  of  the  contract.  Another  somewhat 
analogous  example  of  the  application  of  domestic  English  law  in  its 
dharacter  as  the  proper  law  of  the  contract  is  Foster  v.  Driscoll^ 
[1929]  1  K.B.  470.  For  a  fuller  statement  of  my  submission,  see 
chapter  15, 

(e)  [1939]  A.C.  277,  at  p.  292,  [1939]  2  D.L.R.  1,  at  p.  9,  [1939] 
1  W.W.R.  433,  at  p.  442. 

(/)  Italics  mine. 
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flict  rules.  Therefore  English  conflict  rules  are  to  be  applied.  In 
order  to  give  any  distinct  meaning  to  the  selection  of  English 
law  as  the  proper  law  of  the  contract,  it  would  seem  that  the 
English  law  selected  in  accordance  with  the  conflict  rules  of 
Nova  Scotia  or  England  must  be  domestic  English  law. 

Another  disquieting  possibility  is  that  Lord  Wright  intends 
to  express  his  approval  of  the  doctrine  of  the  renvot  as  univer¬ 
sally  applicable,  that  is,  in  the  sense  that  a  reference  by  a  con¬ 
flict  rule  of  X  to  the  law  of  Y  always  means  a  reference  to  the 
conflict  rules  of  Y.  It  is  hard  to  believe,  however,  that  with¬ 
out  mentioning  the  doctrine  or  discussing  any  of  its  implica¬ 
tions  and  difiSculties,  he  intends  to  break  new  ground  by  hold¬ 
ing  that  the  doctrine  applies  to  the  case  of  every  commercial 
contract  of  which  the  proper  law  is  a  foreign  law  (that  is,  a 
law  other  than  that  of  the  forum) .  The  English  cases  in  which 
the  doctrine  has  hitherto  received  some  kind  of  recognition  have 
been  decisions  of  single  judges  proceeding  on  different  lines  of 
reasoning,  and  usually  have  been  cases  relating  to  the  meaning 
of  the  '‘law  of  the  domicile"  in  an  English  conflict  rule  (most 
of  them  being  cases  relating  to  the  question  of  the  formal 
validity  of  a  will  of  movables)  or  have  been  exceptional  cases 
in  which  the  renvoi  may  be  justifiable  (g),  and  it  would  be 
preferable  to  believe  that  the  Privy  Council  has  not  intended 
to  ignore  all  that  has  been  previously  written  on  a  difficult 
problem  and  casually  and  categorically  to  state  a  solution  for 
all  cases  in  which  the  problem  may  arise. 

If  I  might  without  undue  presumption  attempt  to  compose 
a  paraphrase  of  what  Lord  Wright  might  properly  have  said 
in  the  conclusion  stated  in  the  passage  last  quoted  above,  and  on 
the  assumption  that  he  was  accurate  in  saying  that  the  proper 
law  of  the  contract  was  English  law  (h),l  might  suggest  some¬ 
thing  like  the  following: 

Hence,  in  accordance  with  the  conflict  rules  of  Nova  Scotia 
(which  are  identical  for  the  present  purpose  with  English  conflict 
rules)  domestic  English  law  must  be  applied  to  determine  how  the 
bills  of  lading  are  affected  by  the  failure  to  comply  with  s.  3  of  the 
Newfoundland  statute.  Domestic  English  law  means  the  law  which 
an  English  court  would  apply  to  a  hypothetical  domestic  English 
situation,  that  is,  in  the  present  case,  to  an  outward  bill  of  lading 
issued  in  England,  and  domestic  English  law  includes  “the  background 
of  statutory  or  implied  terms”  existing  in  that  situation. 

(g)  Cf.  chapter  9,  for  reference  to  some  of  the  more  recent  writ¬ 
ing  pro  and  con. 

(h)  The  question  of  the  selection  of  the  proper  law  will  be  con¬ 
sidered  in  §  3,  infra. 
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Consistently,  as  it  seems  to  me,  with  the  foregoing  recon¬ 
structed  conclusion  respecting  the  proper  law  of  the  contract. 
Lord  Wright  then  discusses  a  different  question,  namely,  whether 
the  bill  of  lading  issued  in  Newfoundland  in  contravention  of 
the  Newfoundland  statute  was  wholly  void  for  illegality  because 
its  issue  was  prohibited  by  Newfoundland  law  (as  distinguished 
from  the  question  whether  by  its  proper  law  some  of  its  pro¬ 
visions  were  invalid  in  view  of  the  statutory  or  other  provis¬ 
ions  of  the  proper  law)  so  that  it  not  only  would  be  declared 
void  by  a  court  in  Newfoundland  if  its  validity  was  in  issue 
there,  but  also  should  be  declared  void  by  a  court  of  Nova 
Scotia  in  accordance  with  the  conflict  rules  of  Nova  Scotia 
without  regard  to  the  proper  law  of  the  contract.  On  this 
point  Lord  W  right  reaches  the  conclusion  that  the  bill  of  lading 
was  not  illegal  by  Newfoundland  law  or  by  the  conflict  rules 
of  the  law  of  Nova  Scotia.  This  conclusion  was  of  course  in¬ 
dependent  of  any  question  of  the  proper  law  of  the  contract, 
and  indeed  it  would  not  seem  that  the  result  of  the  judgment 
depended  in  any  respect  on  Lord  Wright's  finding  that  English 
law  was  the  proper  law  of  the  contract. 

§  3*  Proper  Law  of  the  Contract 

There  remains  for  discussion  the  question  how  far  the  parties 
to  a  contract  are  at  liberty  to  select,  by  express  declaration  in 
the  contract,  the  proper  law  that  is  to  govern  the  intrinsic 
validity  of  the  contract.  Lord  Wright  has  undoubtedly  brought 
into  the  full  light  of  day  a  question  which  has  always  been 
lurking  in  the  background  of  all  discussion  of  the  selection  of 
the  proper  law  of  a  contract  in  the  conflict  of  laws,  but  it  is 
another  question  whether  he  has  stated  a  good  working  rule  or 
has  merely  added  more  fuel  to  the  fire  of  controversy. 

Most  of  the  discussion  in  the  past  has  related  to  the  question 
to  what  extent  the  presumed  intention  of  the  parties  is  the 
controlling  element  in  the  selection  of  the  proper  law  in  a  case 
in  which  the  parties  have  not  clearly,  or  not  at  all,  expressed 
their  intention.  On  this  question,  which  ultimately  involves 
the  question  as  to  the  effect  of  an  express  declaration  of  the 
parties,  there  is  less  substantial  difference  between  the  views  of 
certain  authors  than  would  prtma  facte  appear  from  the  ex¬ 
treme  diversity  of  their  modes  of  expression. 

According  to  Westlake  (a)  ''it  may  probably  be  said  with 

(a)  Private  International  Law,  §  212;  see  also  the  author's  ob¬ 
servations  preceding  and  following  that  section. 
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truth  that  the  law  by  which  to  determine  the  intrinsic  validity 
and  effects  of  a  contract  will  be  selected  in  England  on  substan¬ 
tial  considerations,  the  preference  being  given  to  the  country 
with  which  the  transaction  has  the  most  real  connection  .  .  .  .  " 
The  author  deliberately  retained  this  statement  in  successive 
editions  of  his  book  without  importing  into  it  the  intention  of 
the  parties,  on  the  ground  that  ‘‘even  where  the  supposed  in¬ 
tention  has  been  nominally  relied  on,  it  has  been  in  fact  noth¬ 
ing  more  than  a  fictitious  intention  presumed  from  following 
the  doctrine"  above  quoted,  "and  has  been  in  itself  no  substan¬ 
tial  guide  to  the  choice  of  law."  Referring  to  Jacobs  v.  Credit 
Lyonnais  (b)  and  In  re  Missouri  Steamship  Company  (c)  as 
cases  decided  "on  substantial  considerations,"  he  added:  "But 
it  must  be  admitted  that  in  both  cases  a  stress  was  laid  by  the 
learned  judges  on  the  intention  of  the  parties,  as  the  governing 
element  in  the  choice  of  a  law,  which  is  not  in  accordance  with 
the  discussion  preceding  [§  212],  and  which,  where  the  lawful¬ 
ness  of  the  intention  is  itself  in  question,  as  it  was  in  In  re 
Missouri  Steamship  Company,  I  still  find  it  difficult  to  recon¬ 
cile  with  the  logical  order  to  be  followed." 

In  the  text  of  his  "rules"  Dicey  (d)  states  in  its  extreme  form 
the  doctrine  that  the  proper  law  of  a  contract,  governing  its 
intrinsic  or  material  validity,  is  "the  law,  or  laws,  by  which  the 
parties  to  a  contract  intended,  or  may  fairly  be  presumed  to  have 
intended,  the  contract  to  be  governed,"  and  that  "when  the 
intention  of  the  parties  to  a  contract,  as  to  the  law  governing 
the  contract,  is  expressed  in  words,  this  expressed  intention 
determines  the  proper  law  of  the  contract  and,  in  general,  over¬ 
rides  every  presumption"  (e).  The  main  doctrine  is,  however, 
stated  to  be  subject  to  important  exceptions  (f),  and  the  effect 
to  be  given  to  either  the  expressed  or  the  presumed  intention  of 
the  parties,  is  explained  ig)  in  a  way  which  deprives  the 
intention  doctrine  of  a  good  deal  of  its  meaning.  The  author 
tells  us  that  what  is  meant  is  that  the  proper  law  is  the  law 


(6)  (1884),  12  Q.B.D.  589. 

(c)  (1889),  42  Ch.  D.  321. 

(d)  Conflict  of  Laws  (5th  ed.  1932),  rules  155,  160  and  161. 

(e)  Dicey,  op.  dt  sub-rule  1  of  rule  161. 

(/)  Dicey,  op.  cit,  rule  160.  With  particular  reference  to  “ex¬ 
ception  3’^  to  rule  160,  see  chapter  15. 

(g)  Dicey,  op.  dt,  notes  to  rule  161,  sub-rule  1,  and,  in  the  ap¬ 
pendix,  note  22:  What  is  the  law  determining  the  material  validity 
of  a  contract. 


346 


Chap.  16.  Proper  Law  and  Renvoi 


with  reference  to  which  the  parties  ''really  intended’'  to  contract^ 
notwithstanding  that  in  order  to  give  validity  to  a  contract  in¬ 
valid  by  that  law  the  parties  may  "assert  their  intention  to 
contact  with  reference  to  another  law"  (h).  The  author  in  an¬ 
other  place  (t)  calls  this  real  intention  the  ""bona  fide  intention", 
and  in  effect  explains  that  this  intention  must  be  to  contract 
with  reference  to  the  law  of  a  country  with  which  the  trans¬ 
action  is  really  connected.  The  author  uses  the  word  "absurd" 
twice  in  some  passages  which  are  worth  quoting  in  full,  be¬ 
cause  they  seem  to  be  a  statement  of  the  essence  of  the  author's 
theory,  and  because  they  contain  some  interesting  examples  (j)  : 

Tihe  propeor  law  of  a  contract,  it  maiy  be  objected,  is  the  law 
chosen  by  the  parties  and  intended  by  them  to  govern  the  contract. 
If,  then,  it  may  be  argued,  the  proper  law  of  a  contract  determines 
its  material  validity,  the  legality  of  an  agreement  depends  upon  the 
will  or  choice  of  the  parties  thereto;  but  this  conclusion  is  absurd, 
for  the  very  meaning  of  an  agreement  or  promise  being  invalid  is  that 
it  is  an  agreement  or  promise  which,  whatever  the  intention  of  the 
parties,  the  law  will  not  enforce;  the  statement,  for  example,  that 
under  the  law  of  England  a  promise  made  without  a  consideration 
is  void,  means  neither  more  nor  less  than  that  the  law  will  not  en¬ 
force  such  a  promise  even  though  the  parties  intend  to  be  legally 
bound  by  it,  nor  can  they  defeat  this  rule  by  agreeing  that  Scottish 
law  shall  govern  their  agreement.  The  same  objection  is  sometimes 
put  in  another  shape.  X  and  A  enter  in  England  into  a  contract  to 
be  performed  partly  in  England  and  partly  in  another  country,  e.g.y 
Mauritius.  It  is  valid  by  the  law  of  England,  but  invalid  by  the 
law  of  Mauritius.  Is  the  contract  to  be  held  valid  or  not?  If  you 
look  to  the  intention  of  the  parties,  you  are  bound  to  presume  that 
they  meant  to  contract  with  reference  to  the  law  which  makes  the 
contract  valid.  Hence,  where  there  is  a  question  between  two  pos¬ 
sible  laws  under  one  of  which  a  contract  is,  and  under  the  other  of 
which  a  contract  is  not,  valid,  the  contract  must  always  be  held  valid. 
But  this  result  is  absurd.  .  .  .  What  is  contended  for  is  that  the  bona 
fide  intention  of  the  parties  is  the  main  element  in  determining  what 
is  the  law  under  which  they  contract.  ...  No  doubt,  in  deciding  this 
matter,  the  court  must  regard  the  whole  circumstances  of  the  case. 
As  regards  the  interpretation  of  the  contract,  the  expressed  inten¬ 
tion  is  decisive;  as  regards  its  material  validity  or  legality,  this  is 
not  quite  so  certainly  the  case.  If  it  is  clear  they  meant  to  contract 
under  one  law,  e.g,,  the  law  of  England,  no  declaration  of  intention 
to  contract  under  another  law  so  as  to  give  validity  to  the  contract 
will  avail  them  anything.  But  this  result  follows  because  in  the 
view  of  the  court  their  real  intention  was  to  enter  into  an  English 
contract. 


(h)  Dicey,  op,  cit.,  notes  to  rule  161,  sub-rule  1;  4th  ed.  1927,  p. 
628,  footnote  (v),  5th  ed.  1932,  p.  668,  footnote  (g). 

(i)  Dicey,  op,  ciL,  appendix,  note  22. 

(i)  Dicey,  op,  city  appendix,  note  22.  The  passages  are  quoted 
here  as  they  appear  in  the  5th  edition  (1932),  pp.  964-965,  slightly 
varied  from  corresponding  passages  of  the  3rd  edition  (1922)  by 
Dicey  and  Keith  and  the  4th  edition  (1927)  by  Keith. 
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Dicey's  statement  of  the  relation  of  the  intention  of  the 
parties  to  the  selection  of  the  proper  law  is  rendered  obscure  by 
his  effort  to  reconcile  the  fashionable  judicial  mode  of  expression 
with  what  are  or  ought  to  be  the  results  reached  in  various 
circumstances.  The  proper  law  of  a  contract  in  its  natural  sense 
means  of  course  the  law  which  for  any  reason  is  the  governing 
law  (k)  y  but,  as  Dicey  begins,  in  deference  to  the  judicial  mode 
of  expression,  by  defining  the  proper  law  as  the  law  intended  or 
presumed  tO'  be  intended  by  the  parties,  he  is  obliged  partially 
to  explain  away  his  definition  in  those  cases  in  which  for  any 
reason  the  governing  law  is  some  other  law,  and  in  effect  the 
factual  intention,  if  any,  of  the  parties  gives  place  in  those  cases 
to  a  fictitious  intention. 

Cheshire  (1) »  after  quoting  a  few  out  of  the  many  available 
judicial  dicta  which  attribute  predominant  importance  to  the 
factor  of  intention,  says: 

The  first  impression  produced  by  these  passages  is  that  so  great 
deference  is  paid  to  intention  that  the  choice  of  the  governing  law 
is  left  to  the  caprice  of  the  parties.  This  is  not  so.  It  is  too  crude, 
and  it  is  not  correct,  to  describe  the  proper  law  as  being  that  system 
of  law  which  the  parties  intended  to  make  applicable.  Otherwise  it 
would  be  possible,  for  instance,  for  two  Englishmen,  when  making  a 
contract  in  London  to  be  performed  wholly  in  England,  to  stipulate 
that  it  should  be  subject  as  regards  essentials  to  the  lavy  of  Russia. 
It  would  also  be  possible  for  the  parties  to  exclude  some  inconvenient 
rule  of  the  legal  system  that  would  normally  govern  essentials.  An 
attempt  to  do  this  was  made  in  T/ie  Tomi  (w). 

The  same  author  states  his  own  theory  as  follows: 

The  proper  law  does  not  depend  upon  the  intention  of  the  parties 
per  se.  It  may  be  more  accurately  described  as  the  system  of  law 
with  reference  to  which  the  contract  has  in  fact  been  made,  or,  as 
Westlake  puts  it,  the  system  with  which  the  transaction  has  the 
closest  and  most  real  connexion  (n). 

A  contract  which  impinges  upon  two  or  more  legal  systems  must 
be  more  intimately  associated  with  one  particular  system  than  v^th 
the  other  or  others.  The  system  with  which  this  association  exists 


(k)  As  is  pointed  out  by  Salmond  &  Winfield,  Law  of  Contracts 
(1927)  530. 

(Z)  Private  International  Law  (2nd  ed.  1938)  251-252. 

(m)  [1932]  P.  78.  As  pointed  out  earlier  in  the  present  ch^ter^ 
the  Privy  Council,  unnecessarily  refusing  to  distinguish  the  Jor^ 
case,  has  in  the  Vita  Food  case  said  in  effect  that  the  attempt  of  toe 
parties  to  evade  the  law  of  Palestine  ought  to  have  succeeded  in  the 
earlier  case. 

(n)  Cheshire,  op.  cit.  354.  With  perhaps  greater  nicety  of  ex¬ 
pression,  Westlake  speaks  of  the  connection  between  the  transaction 
and  a  country,  not  between  the  transaction  and  a  system  of  law.  bee 
the  passage  quoted  from  Westlake,  note  (a),  supra. 
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is  ascertained  by  an  examination  of  the  circumstances  of  each  in¬ 
dividual  case  (o). 

If  the  circumstances  establishing  a  connexion  with  two  or  more 
countries  are  so  evenly  balanced  that  the  predominant  legal  system 
is  not  obvious,  then  an  explicit  expression  of  intention  by  the  parties 
may  turn  the  scale  and  produce  a  definite  decision.  Provided  that 
a  contract  by  its  very  nature  possesses  already  some  reasonable  con¬ 
nexion  with  a  legal  system,  there  is  no  objection  to  the  connexion 
being  made  final  and  definite  by  the  parties  themselves.  .  .  .  What  is 
not  true  is  the  assumption  that  the  parties  can  subject  a  contract 
to  some  legal  system  with  which  it  has  no  internal  connexion  (p). 

Beale  (q)  considers  that  rules  which  in  various  forms  and 
with  various  limitations  allow  the  parties  to  choose  the  law 
which  is  to  govern  the  obligation  of  their  contract  are  open 
to  both  theoretical  and  practical  objections.  The  fundamental 
objection  in  point  of  theory  is,  in  his  view,  that  any  rule  of 
this  kind  involves  permission  to  the  parties  to  do  a  legislative 
act.  ‘'So  extraordinary  a  power  in  the  hands  of  any  two  indi¬ 
viduals  is  absolutely  anomalous;  so  much  so  that  even  the 
courts  which  adopt  a  rule  of  this  sort  have  been  occupied  in 
defining  limitations  to  the  exercise  of  the  parties*  will.  Thus  it 
is  almost  universally  provided  that  the  parties  cannot  exercise 
the  power  unless  they  do  so  in  good  faith.** 

Lorenzen  (r)  says: 

So  far  as  it  applies  to  the  validity  of  contracts  the  intention 
theory  does  not  admit  of  a  theoretic  defence.  The  validity  or  in¬ 
validity  of  a  legal  transaction  should  result  from  fixed  rules  of  law 
which  are  binding  upon  the  parties.  Allowing  the  parties  to  choose 
their  law  in  this  regard  involves  a  delegation  of  sovereign  power  to 
private  individuals.  Dicey's  explanation  of  the  intention  theory  does 
not  meet  this  objection.  If  the  parties  to  a  contract  which  is  made 
in  England  and  is  to  be  performed  in  France  can,  by  the  mere  oper¬ 
ation  of  their  will,  make  it  a  French  contract  or  an  English  contract, 
which  is  subject,  as  regards  intrinsic  validity,  to  French  or  English 
law,  respectively,  they  are  in  fact  determining  the  validity  of  the 
contract,  and  to  that  extent  exercising  sovereign  powers.  This  is 
true  though  they  may  be  restricted  in  their  choice  to  the  law  of  the 
states  with  which  the  contract  has  a  substantial  connection. 

Goodrich  (s)  observes  that  the  rule  that  the  validity  of  a 
contract  is  determined  by  the  law  intended  by  the  parties 
“bristles  with  difficulties,  theoretical  and  practical**,  but  ac- 


(o)  Cheshire,  op.  cit.  254-255. 

(p)  Cheshire,  op.  dt,  256. 

(q)  Conflict  of  Laws  (1935),  vol.  2,  §  382.2.,  pp.  1079  ff.,  sub¬ 
stantially  reproducing  passages  from  the  author's  article  What  Law 
Governs  the  Validity  of  a  Contract  (1909-1910),  23  Harv.  L.  Rev.  1, 
at  pp.  260  ff. 

(r)  Validity  and  Effects  of  Contracts  in  the  Conflict  of  Laws 
(1921),  30  Columbia  L.  Rev.  565,  at  p,  658. 
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curately  points  out  (t)  that  there  is  no  difficulty  about  giving 
effect  to  the  parties’  selection  of  the  law  which  is  to  govern  the 
interpretation  of  their  language. 

Johnson  (u),  writing  ‘Vith  special  reference”  to  the  law  of 
Quebec,  is  bound  by  article  8  of  the  Civil  Code  of  Lower  Can¬ 
ada,  which  provides  that  effect  is  to  be  given  to  the  expressed 
or  presumed  intention  of  the  parties  in  the  selection  of  the 
proper  law,  but  he  suggests  some  limitations  in  the  applica¬ 
tion  of  the  principle  stated  in  the  article. 

The  latest  study  of  the  intention  doctrine,  that  of  Cook  (v), 
is  especially  interesting  because  the  author  submits  that  the  rule 
that  the  parties  may  select  their  own  law  is  not  inherently  or 
theoretically  objectionable.  He  gives  various  examples  of  cases 
in  which  the  parties  admittedly  may  modify  rules  of  law  which 
would  otherwise  govern  their  rights  and  liabilities.  It  is  doubt¬ 
ful,  however,  whether  he  gives  any  example  which  quite  touches 
the  crucial  point,  namely,  that  the  parties  cannot  by  any  con¬ 
tractual  provision  (whether  by  the  incorporation  of  provisions 
of  some  foreign  law  or  otherwise),  render  intrinsically  valid 
a  contract  which  is  intrinsically  invalid  by  its  true  proper  law 
(ascertained  on  substantial  considerations)  and  that  their 
liberty  to  modify  the  application  of  rules  of  law  is  confined 
within  the  limits  of  a  contract  valid  by  that  law.  Furthermore 
Cook  says  ^(w) : 

At  the  outset  it  should  perhaps  be  noted  that  so  far  as  the  present 
writer  is  aware  it  has  never  been  suggested  by  a  court  or  writer  on 
Anglo-American  law  that  the  parties  may  choose  the  Taw’  of  any 
country  they  please,  irrespective  of  whether  or  not  the  transaction 
has  some  substantial  connection  with  that  country.  To  be  sure,  the 
rule  is  frequently  stated  in  language  broad  enough  to  permit  such 
a  choice,  but  of  course,  like  all  language,  these  broad  expressions 
should  be  construed  in  the  light  of  their  context.  So  construed,  it 
seems  probable  that  the  courts  would  hold  that  the  parties  are  lim¬ 
ited  to  choosing  from  the  rules  of  decision  found  in  the  system  of 
law  in  force  in  one  of  the  states  with  which  the  transaction  has  a 
substantial  connection.  We  shall  therefore  at  this  point  discuss  the 
problem  on  the  basis  of  such  a  limitation  on  the  choice  of  the  parties. 


(8)  Conflict  of  Laws  (1927)  232,  (2nd  ed.  1938)  278. 

{t)  Goodrich,  op.  cit  (1927)  243,  (2nd  ed.  1938)  290. 

(u)  Conflict  of  Laws  with  Special  Reference  to  the  Law  of  the 
Province  of  Quebec,  vol.  3  (1937)  418 

(v)  ‘Contracts’  and  the  Conflict  of  Laws:  ‘Intention’  of  the 
Parties  (1938),  32  Illinois  L.  Rev.  899,  reprinted  in  the  same  author  s 
Logical  and  Legal  Bases  of  the  Conflict  of  Laws  (1942)  389. 

(w)  Op.  cit,  (1942)  392. 
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On  a  subsequent  page  (x)  the  same  author  states  his  con¬ 
clusions,  in  part,  as  follows: 

(1)  There  seems  to  be  no  theoretical  or  practical  objection  to 
^ving  effect  to  the  ‘intention'  of  the  parties  when:  (a)  that  ‘intention' 
is  expressed  in  words;  (b)  the  choice  is  limited  to  the  ‘law'  (domes¬ 
tic  rule)  of  some  state  with  which  the  transaction  has  a  substantial 
connection;  and  (c)  there  is  no  reason  of  public  policy  which  in¬ 
dicates  a  contrary  decision.  Moreover,  there  is  no  substantial 
reason  why  a  state  with  which  the  transaction  has  a  sufficient 
number  of  points  of  contact  should  not  give  effect  to  it  even  though 
by  the  ‘law'  (conflicts  rule)  of  the  ‘place  of  contracting'  it  is  legally 
ineffective.  (2)  The  reasons  for  limiting  the  choice  of  the  parties 
to  the  ‘law'  of  states  with  which  the  transaction  has  some  ‘substan¬ 
tial  connection'  are  purely  practical:  to  allow  a  wider  choice  would 
place  a  possibly  inconvenient  burden  on  the  courts  of  the  forum  and 
perhaps  too  often  lead  to  a  clash  with  the  ‘public  policy'  of  the 
states  concerned. 

Obviously  the  various  views  above  outlined  point  to  practical 
as  well  as  theoretical  considerations  which  deserve  at  least  serious 
discussion,  but  in  the  Vita  Food  case  Lord  Wright,  without 
discussing  any  of  these  considerations,  has  now  told  us  that 
'‘connection  with  English  law  (y)  is  not  as  a  matter  of  prin¬ 
ciple  essential'"  to  the  validity  of  the  selection  by  the  parties  of 
English  law  as  the  proper  law  of  the  contract  (z) ,  so  that  the 
earlier  dictum  of  Lord  Atkin  (a)  that  the  parties'  intention  if 
expressed  in  the  contract  is  conclusive,  may  properly  be  ap¬ 
plied  to  a  case  in  which  the  transaction  has  no  intrinsic  con¬ 
nection  with  the  country  the  law  of  which  has  been  thus 
selected  by  the  parties.  Clearly  what  Lord  Atkin  said  with 
regard  to  the  effect  of  an  express  declaration  of  the  parties  was 
obiter  dictum,  because  the  case  was  one  in  which  the  parties  had 
not  expressly  declared  their  intention  as  to  the  proper  law. 
What  Lord  Wright  says  would  seem  on  an  analysis  of  his 
judgment  to  be  obiter  dictum,  because  when  he  states  that 
connection  of  a  transaction  with  English  law  is  not  as  a  matter 
of  principle  essential  to  the  validity  of  the  parties'  express 
selection  of  English  law  as  the  proper  law,  he  also  says  that 
the  transaction  in  question  had  some  connection  with  English 
law  by  reason  of  the  facts  that  the  ship,  though  registered 


ix)  Op.  cit  (1942)  418. 

(y)  As  suggested  in  note  (n),  one  should  perhaps  speak  of 

the  connection  between  the  transaction  and  a  particular  country 
rather  than  to  speak  of  the  connection  between  the  transaction  and 
a  particular  system  of  law. 

(z)  [1939]  A.C.  277,  at  p.  290,  [1939]  2  D.L.R.  1,  at  p.  8,  [1939] 
1  W.W.R.  433,  at  p.  441. 

(a)  Rex  V.  International  Trustee  for  the  Protection  of  Bondholders 
Aktiengesellschaft,  [1937]  A.C.  500,  at  p.  529. 
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in  Canada,  was  subject  to  the  Merchant  Shipping  Act,  1894, 
and  that  the  underwriters  were  likely  to  be  English  (b).  and 
once  it  was  decided  that  the  provision  of  the  Newfoundland 
statute  as  to  the  insertion  of  the  clause  paramount  in  every  bill 
of  lading  issued  in  Newfoundland  was  directory,  and  not  im¬ 
perative,  the  result  of  the  case  would  be  the  same  whether  the 
court  applied  the  contractual  provisions  of  the  bill  of  lading 
or  applied  the  Hague  Rules  appended  to  the  statutes  of  New¬ 
foundland  and  the  United  Kingdom  alike.  Furthermore  as 
pointed  out  earlier  in  this  chapter.  Lord  Wright  did  not  pur¬ 
port  to  apply  domestic  English  law,  but  English  conflict  rules, 
which  were  obviously  applicable  in  any  event  on  the  assump¬ 
tion  that  English  and  Nova  Scotia  conflict  rules  are  identical  (c) . 
One  may  perhaps  be  permitted  to  doubt  whether  an  ultimate 
appellate  court  ought  to  indulge  in  obiter  dicta,  involving  im¬ 
portant  statements  of  principle  not  required  for  the  decision  of 
the  case  on  its  particular  facts  (without  adequate  discussion  of 
the  implications  of  the  principle  as  applied  to  other  facts)  and 
at  least  hampering  the  free  discussion  of  the  principle  in  later 
cases. 

Apart  from  the  dicta  of  Lord  Atkin  and  Lord  Wright,  it 
would  seem  that  it  might  be  fairly  contended  that  the  rule  that 
the  proper  law  is  the  law  intended  by  the  parties  is  merely  a 
judicial  mode  of  expressing  the  rule  that  the  proper  law  is  that 
of  the  country  with  which  the  transaction  has  the  most  real 
connection,  in  the  absence  of  an  express  declaration  by  the 
parties;  and  there  docs  not  seem  to  be  any  authority,  strictly 
speaking,  for  the  view  that  the  expressed  intention  of  the  parties 
is  always  decisive,  even  if  the  transaction  has  no  substantial 
connection  with  the  country  the  law  of  which  has  been  selected. 
Lord  Wright  has,  however,  now  stated  that  view  (d),  but  has 

(6)  Why  the  fact  that  the  ship  was  subject  to  the  Merchant 
Shipping  Act,  1894,  should  point  to  English  law  rather  than^  the 
law  of  Newfoundland  or  the  law  of  any  other  part  of  the  British 
Empire  is  not  clear,  but  even  if  the  Merchant  Shipping  Act,  1894, 
and  the  conjectured  English  character  of  the  underwriters,  constitute 
a  somewhat  slender  connection  with  England,  they  were  considered 
by  Lord  Wright  as  constituting  a  valid  answer  on  the  facts  to  the 
objection  that  the  parties  were  not  at  liberty  to  select  English  law 
because  the  transaction  was  not  connected  with  England. 

(c)  See  notes  (e)  and  (f)  in  §  2,  supra.  Only  by  a  stretch  of 
the  imagination  can  we  think  that  the  parties  intended  to  select  Eng¬ 
lish  conflict  rules,  as  distinguished  from  domestic  English  law,  as  the 
proper  law  of  the  contract. 

(d)  In  refusing  to  distinguish  the  Tomi  case,  as  mentioned  earlier 
in  this  article,  note  (n)  in  §  1,  supra,  he  refused  to  recognize  the 
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made  some  significant  reservations  which  may  substantially 
modify  the  scope  of  the  rule  stated  by  him.  The  reservations 
are  stated  as  follows: 

provided  the  intention  expressed  is  bona  fide  and  legal,  and  provided 
there  is  no  reason  for  avoiding  the  choice  on  the  ground  of  public 
policy. 

The  second  proviso  may  be  intended  to  refer  to  the  'strin¬ 
gent  domestic  policy’'  (e)  of  the  forum  which  may  exclude 
any  reference  to  a  foreign  law  as  the  proper  law  of  the  contract; 
or,  if  it  were  not  for  the  judgment  in  the  Vita  Food  case, 
the  proviso  might  well  be  construed  so  as  to  cover  the  sug¬ 
gestion  approved  by  Cook  that  ''it  ought  to  be  held  'contrary 
to  the  public  policy’  of  any  forum  for  the  parties  to  choose, 
a  law  which  would  nullify  the  Hague  Rules  when  those  rules 
have  been  adopted  by  the  states  with  which  the  transaction 
is  factually  connected”  ifJ.  As  to  the  first  proviso,  "legal” 
may  mean  that  the  intention  must  not  be  to  select  the  proper 
law  so  as  to  attempt  to  give  effect  to  a  contract  the  making  of 
which  is  prohibited  by  the  lex  loci  celebrationis  or  the  per¬ 
formance  of  which  is  prohibited  by  the  lex  loci  solutionis.  What 
does  "i)onu  fide*'  mean?  The  usual  meaning  of  saying  that  the 
intention  must  be  bona  fide  is  that  the  parties  cannot  be  sup¬ 
posed  to  be  acting  in  good  faith  if  they  arbitrarily  seek  to  sub¬ 
ject  the  contract  to  the  law  of  a  country  with  which  the  trans¬ 
action  has  no  substantial  connection  (g),  but  this  meaning  is 
excluded  by  Lord  Wright’s  statement  that  connection  of  the 
transaction  with  the  selected  law  is  not  on  principle  essential. 
Some  other  meaning  must  therefore  be  found  for  **bona  Me** 
in  the  first  proviso.  It  would  appear  that  we  must  look  for¬ 
ward  to  further  explanation  of  the  scope  of  the  reservations 
to  which  Lord  Wright’s  main  rule  is  subject.  What  would 


distinction  between  the  selection  of  a  law  by  which  a  contract  should 
be  construed  (as  to  which  the  parties  may  have  complete  liberty  of 
choice)  and  the  law  governing  the  intrinsic  validity  of  the  contract 
(as  to  which  the  liberty  of  the  parties  may  well  be  limited). 

(e)  Westlake,  Private  International  Law,  §  215. 

(/)  ‘Contracts’  and  the  Conflict  of  Laws:  'Intention’  of  the 
Parties:  Some  Further  Remarks  <1939),  34  Illinois  L.  Rev.  423,  at 
pp.  428-429.  Cook  adds:  “Indeed,  the  dictum  of  Lord  Wright  in  the 
V^lta  Fogd  case  seems  too  sweeping.”  See  now  the  same  author’s 
Logical  and  Legal  Bases  of  the  Conflict  of  Laws  (1942)  426. 

(p)  Outteridge,  in  a  comment  on  the  Vita  Food  case  (1939)  65 
L.Q.  Rev.  323,  at  p.  ^25,  says:  “It  is  difficult  to  conceive  of  any  case 
in  which  a  purely  arbitrary  choice  of  law  can  be  said  to  be  made 
in  good  faith.” 
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he  say  with  regard  to  the  example  given  by  Dicey  (h)  of  a 
promise  not  made  under  seal  or  for  valuable  consideration,  and 
therefore  invalid  by  domestic  English  law,  but  as  to  which  the 
parties  declare  that  the  proper  law  is  that  of  some  country  with 
which  the  transaction  has  no  intrinsic  connection,  that  law 
being  arbitrarily  chosen  by  the  parties  because  no  consideration 
is  required  by  that  law  for  the  validity  of  a  promise?  It 
would  not  appear  that  this  hypothetical  case  involves  any 
question  of  illegality,  in  any  sense  narrower  than  intrinsic  in¬ 
validity  in  general,  or  any  question  of  public  policy  in  any 
sense  other  than  that  rules  of  law  with  regard  to  the  require¬ 
ments  for  a  valid  contract,  like  other  rules  of  law,  are  express¬ 
ions  of  public  policy. 


§  4.  Exclusion  of  Power  to  Select  Proper  Law. 


The  Australians  have  apparently  discovered  an  effective  way 
of  preventing  a  court  from  giving  effect  (in  the  case  of  a  ship¬ 
ment  from  an  Australian  port  to  a  port  in  Great  Britain)  to 
a  provision  in  the  bill  of  lading  that  the  contract  evidenced  by 
the  bill  of  lading  “shall  be  governed  by  the  law  of  England. 

It  will  be  recalled  that  in  Vita  Food  Products  v.  Unas  Shipping 
Co.  (i)  the  Privy  Council  gave  effect  to  a  similar  provision  in 
a  bill  of  lading  relating  to  a  shipment  from  a  Newfoundland 
port  to  New  York,  notwithstanding  that  the  contract  had  no 
substantial  intrinsic  connection  with  England,  and,  by  way  of 
obiter  dictum,  Lord  Wright  stated  that  “connection  with  Eng¬ 
lish  law  is  not  as  a  matter  of  principle  essential”  to  the  validity 
of  the  selection  by  the  patties  of  English  law  as  the  proper  law 
of  the  contract  (j).  In  the  case  of  Ocean  Steamship  Co  y. 
Queensland  State  Wheat  Board  (k)  Ae  Court  of  Appea  m 
England  held  that  a  provision  of  the  bill  of  lading  (clause  16) 
that  the  contract  should  be  governed  by  the  law  of  England 
was  invalid,  because  of  its  inconsistency  with  another  provision 


(clause  1)  of  the  bill  of  lading  as  follows: 

1  All  the  terms,  provisions  and  conditions  of  the  Australian  Car- 
riai  of  GoodsTy  Sea  Act,  1924,  and  the  sAedule  thereto  ^e  to 
ap^y  to  the  contract  contained  in  this  biU  of  lading;. ...  g 

heiein  contained  he  inconsistent  with  the  said  Act  and  schedule  it 


(i/  a939]^A.C.  m,  [1989]  2  D.L.E.  1,  [19391  1  W.W.E.  433. 
{j)  For  critical  comments  on  this  dictum,  see  §  3  of  e  presen 
chapter,  supra. 

(k)  [1941]  1  K.B.  402. 
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shall,  to  the  extent  of  such  inconsistency  and  no  further,  be  null 
and  void. 

The  Australian  Sea-Carriage  of  Goods  Act,  1924,  s.  9, 
provides,  in  part,  as  follows: 

9.  (1)  All  parties  to  any  bill  of  lading  or  document  relating  to 
the  carriage  of  goods  from  any  place  in  Australia  to  any  place  out¬ 
side  Australia  shall  be  deemed  to  have  intended  to  contract  accord¬ 
ing  to  the  laws  in  force  at  the  place  of  shipment,  and  any  stipula¬ 
tion  or  agreement  to  the  contrary,  or  purporting  to  oust  or  lessen 
the  jurisdiction  of  the  courts  of  the  Commonwealth  or  of  a  State  in 
respect  of  the  bill  of  lading  or  document,  shall  be  illegal,  null  and 
void,  and  of  no  effect. 

It  is  difficult  to  see  why  the  Court  of  Appeal  relied  on  clause 
1  of  the  bill  of  lading  rather  than  s.  9  of  the  statute,  standing 
alone.  Section  9  by  its  terms  would  seem  to  apply  and  render 
void  clause  16,  even  in  the  absence  of  clause  1.  Luxmoore  L.J. 
even  goes  so  far  as  to  say  that  if  clause  16  stood  alone  and 
there  were  no  provision  in  the  contract  to  contradict  it,  it  would 
be  decisive  of  the  matter.  Does  he  mean  that  in  the  absence 
of  clause  1,  the  court  would  have  ignored  s.  9  of  the  statute, 
notwithstanding  that  it  purports  to  render  illegal  *'any  stipu¬ 
lation  or  agreement  to  the  contrary' 7  Illegality  by  the  law  of 
the  place  of  contracting  would  seem  to  be  a  sufficient  ground  of 
invalidity. 

The  provision  of  s.  9  of  the  Australian  statute  making  ap¬ 
plicable  the  law  of  the  place  of  shipment  does  not  occur  in  the 
Newfoundland  statute  which  was  in  question  in  the  Vita  Food 
case,  and  therefore  no  reference  to  that  case  was  required  in  the 
Ocean  Steamship  case,  and  no  reference  to  It  was  in  fact  made. 
As  to  the  decisive  effect  of  a  clause  in  a  contract  that  the  contract 
shall  be  governed  by  English  law,  however,  Luxmoore  L.J. 
does  not  quote  the  dictum  of  Lord  Atkin  in  Rex  v.  International 
Trustee  for  the  Protection  of  Bondholders  Aktiengesellschaft 

(l) ,  which,  in  turn,  was  the  only  authority  cited  by  Lord 
Wright  for  his  dictum  in  the  Vita  Food  case  to  the  same  effect 

(m) . 

In  the  Ocean  Steamship  case  the  matter  came  before  an  Eng¬ 
lish  court  on  an  application  by  the  owner  of  the  vessel  for 
leave  to  serve  a  writ  out  of  the  jurisdiction  under  an  English 
rule  of  court  authorizing  leave  to  be  given  in  the  case  of  an 
action  brought  to  recover  damages  in  respect  of  the  breach  of 
a  contract  which  by  its  terms  is  to  be  governed  by  English  law. 


(0  ’  C19373  A.C.  600,  at  p.  529. 

(m)  Cf.  §  3  of  the  present  chapter,  supra. 
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The  defendant,  the  Australian  shipper,  objected  to  being  sued 
in  England,  and  the  Court  of  Appeal  held  that  the  case  was 
not  one  in  which  leave  might  be  given.  On  the  question 
whether,  if  the  case  had  fallen  within  the  rule,  the  court  would 
have  exercised  its  discretion  in  favour  of  granting  leave,  Mac¬ 
Kinnon  and  Luxmoore  L.JJ.  state  that  it  is  unnecessary  to  ex¬ 
press  an  opinion,  whereas  du  Parcq  L.J.  states  that  he  would 
have  been  “little  disposed”  to  grant  leave.  Although  the  re¬ 
port  informs  us  that  leave  to  appeal  to  the  House  of  Lords  was 
granted,  such  an  appeal  would  seem  to  be  hopeless.  Neverthe¬ 
less  the  case  suggests  the  existence  of  a  certain  latent  danger  in 
a  clause  stating  that  the  contract  shall  be  governed  by  English 
law.  There  is  no  provision  in  the  Canadian  Water  Carriage  of 
Goods  Act,  1936,  corresponding  with  s.  9  of  the  Australian 
statute,  and  therefore  a  Canadian  shipper  who  consents  to  the 
insertion,  in  a  bill  of  lading  relating  to  goods  shipped  from  a 
Canadian  port,  of  a  provision  that  the  contract  shall  be  gov¬ 
erned  by  English  law,  may  find  that  he  has  not  only  made 
English  law  applicable  to  the  construction  and  effect  of  the 
contract,  but  has  also  conferred  jurisdiction  upon  an  English 
court  to  grant  leave  to  serve  upon  him  in  Canada  a  writ  issued 
in  an  English  action. 

With  particular  reference  to  the  dictum  of  Luxmoore  L.J., 
above  mentioned,  that  in  the  absence  of  clause  1  of  the  bill  of 
lading  the  parties'  selection  of  English  law  as  the  proj^r  law 
would  have  been  an  effective  contracting,  out  of  the  provisions  o 
s.  9  of  the  Australian  statute,  Morris  suggests  (n)  that  the  rwult 
would  have  been  that  neither  the  English  statute  (limited  to 
outward  bills  of  lading)  nor  the  Australian  statute  would  ^ly. 
so  that  “the  carrier  is  at  liberty  to  contract  out  of  me  Hague 
Rules  indirectly,  although  the  Hague  Rules  say  he  cannot 
do  so  directly.  It  is  submitted  that  this  result  is  fatal  to  the 
fundamental  objects  of  the  Brussels  Convention,  and  can  only 
be  described  as  disastrous.” 

(^Triie  Choice  of  Law  Clause  in  Statutes  (1946),  62  L.Q.  Bev. 
170,  at  p.  177. 


Chapter  XVII. 


FRUSTRATED  CONTRACTS  AND 
UNJUST  ENRICHMENT* 

In  an  article  entitled  Frustrated  Contracts:  The  Need  for 
Law  Reform  (a)  I  ventured  to  draw  attention  to  the  important 
improvement  affected  in  the  law  of  England  by  the  statute 
of  the  United  Kingdom  entitled  the  Law  Reform  (Frustrated 
Contracts)  Act,  1943,  and,  in  order  to  make  some  of  the 
relevant  material  readily  available  in  Canada,  I  there  set  out  not 
only  the  text  of  the  statute,  but  also  the  text  of  the  Seventh 
Interim  Report  (Rule  in  Chandler  v.  Webster)  of  the  Law  Re¬ 
vision  Committee  presented  to  the  Parliament  of  the  United 
Kingdom  in  1939,  and  gave  some  account  of  the  decision  of 
the  House  of  Lords  in  Fibrosa  Spolka  Akcyjna  v,  Fairbaim 
Lawson  Combe  Barbour  Limited  (b) ,  which  preceded,  and  led 
to  the  enactment  of,  the  statute  of  1943. 

In  a  case  like  the  present  one,  in  which  in  England  an  effort 
has  been  made  to  remedy  by  legislation  certain  patent  defects 
of  the  common  law,  it  is  obvious  that  the  law  of  the  common 
law  provinces  of  Canada  should  not  be  allowed  to  lag  behind 
the  law  of  England.  It  seems  worth  while  therefore  to  sup¬ 
plement  my  earlier  article  by  some  further  observations  with 
regard  to  the  background  and  scope  of  the  statute  of  1943, 
and  with  regard  to  the  conflict  of  laws  aspects  of  some  questions 
of  unjust  enrichment. 

The  overruling  of  Chandler  v.  Webster  (c)  in  the  Fibrosa 
case  bad  remedied  one  defect  in  the  law  of  England,  but  had  so 
to  speak  created  another,  in  the  sense  that  the  House  of  Lords' 
decision  that  the  buyer  was  entitled  to  the  return  of  his  down 
payment  on  the  ground  of  total  failure  of  consideration  might 
lead  to  injustice  if  the  seller  had  incurred  expense  in  preparing 

♦This  chapter  reproduces  part  of  an  article,  entitled  Frustrated 
Contracts:  The  Need  for  Law  Reform,  published  (1945),  23  Canadian 
Bar  Review  469-479.  The  portion  of  the  chapter  bearing  the  sub¬ 
title  Conflict  of  Laws  has  been  substantially  rewritten  for  the  present 
book. 

(а)  (1946),  23  Can.  Bar  Rev.  43. 

(б)  [19433  A.C.  32. 

(c)  [19043  1  K.B.  493. 
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for  performance  (d).  The  statute  has  afforded  a  remedy  for 
this  injustice  by  authorizing  an  allowance  to  be  made  to  the 
seller.  The  statute  goes  a  good  deal  farther,  however,  in  the 
direction  of  enlarging  the  power  of  a  court  to  prevent  unjust 
enrichment  in  various  kinds  of  cases. 

The  statute  has  already  been  the  subject  of  critical  analysis 
in  England  by  two  authors,  by  Sir  Arnold  McNair  in  a  15- 
page  article  ( e) ,  and  by  Glanville  L.  Williams  in  a  92-page  book 
(f)j  and  has  been  discussed,  especially  from  the  conflict  of  laws 
point  of  view,  by  J.H.C.  Morris  {gJ>  In  the  present  chapter 
I  will  not  attempt  to  cover  the  whole  ground  of  these  authors' 
comments,  but  will  confine  myself  to  an  explanation  of  some 
of  the  main  features  of  the  statute  in  the  setting  of  the  old 
English  law  relating  to  quasi-contract.  In  order  to  avoid  mis¬ 
understanding,  it  should  be  noted  that  it  is  outside  the  scope 
of  the  present  chapter  to  discuss  the  various  legal  and  equitable 
remedies  available  in  English  law  for  the  purpose  of  preventing 
unjust  enrichment,  except  so  far  as  those  remedies  were  avail¬ 
able  under  the  name  of  quasi-contract  in  an  action  of  indebitatus 
assumpsit. 


Money  Had  and  Received, 

By  the  beginning  of  the  eighteenth  century  it  was  settled 
law  that  in  an  action  of  indebitatus  assumpsit,  under  a  count  for 
money  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiff  (called  for  short  a  count  for  money  had  and  received) , 
claims  might  be  entertained  (1)  to  recover  money  paid  upon  a 
total  failure  of  consideration,  (2)  to  recover  money  paid  to  a 
person  to  whom  it  was  not  due,  and  (3)  to  recover  money 
from  a  person  who  had  wrongfully  taken  it.  In  each  of  these 
three  cases  the  cause  of  action  was  nominally  based  on  a  promise 
to  repay  made  by  the  defendant,  but  this  promise  was  obviously 
fictitious,  the  promise  being  implied  in  law  in  order  to  bring 
the  case  within  the  action  of  indebitatus  assumpsit,  ^  The  de¬ 
fendant  was  held  liable,  not  in  contract,  but  in  quasKontract , 


(d)  [19431  A.C.  32,  at  pp.  49,  50,  Viscount  Simon  L.C. 

(e)  (1944),  60  L.Q.  Rev.  160. 

(/)  The  Law  Reform  (Frustrated  Contracts)^  Act,  1943:  The 
Text  of  the  Act  with  an  Introduction  and  Detailed  Commentary. 
Stevens  &  Sons  Limited,  London,  1944.  An  mstmctive  review  by  H. 
C.  (lutteridge  appeared  in  (1945),  61  L.Q.  Rev.  97.  , 

(g)  The  Choice  of  Law  Clause  in  Statutes  (1946),  62  L.Q.  Rev. 
170,  at  pp.  179-184. 
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that  is,  as  if  there  were  a  contract  and  the  obligation  was 
imposed  in  order  to  prevent  the  unjust  enrichment  of  the  de¬ 
fendant  at  the  expense  of  the  plaintiff  (h). 

By  1760  actions  for  money  had  and  received  had  increased 
in  number  and  variety,  and  Lord  Mansfield  C.J.,  in  a  familiar 
passage  in  Moses  v.  Macfedan  (i),  sought  to  rationalize  the 
action  for  money  had  and  received,  and  illustrated  it  by  some 
typical  instances  (j).  Recovery  of  money  paid  under  mistake 
of  fact  is  an  important  example,  frequently  discussed  in  modern 
cases,  of  claims  falling  within  the  second  class  of  claims  men¬ 
tioned  above,  but,  for  the  present  purpose,  we  are  concerned 
primarily  with  claims  falling  within  the  iSrst  class,  that  is, 
claims  for  the  recovery  of  money  paid  for  a  consideration  which 
has  failed.  Causes  of  action  of  the  latter  kind  ''were  assumed 
to  be  common-place  by  Holt  C.J.  in  Holmes  v.  Hall  (k)  in 
1704^'  (1). 

The  quasi-contractual  claim  for  recovery  of  money  on  the 
ground  of  failure  of  consideration  was  limited  to  the  case  of 
total  failure  of  consideration  (m),  and  in  Chandler  v.  Webster 
it  was  held  that  the  failure  was  not  total  in  the  case  of  money 
paid  under  a  contract  originally  valid  but  subsequently  frus¬ 
trated,  because  the  parties  were  only  discharged  from  duties  of 
performance  accruing  after  the  frustration,  and  that  accrued 
obligations  were  not  affected.  The  House  of  Lords  held  in 
the  Fibrosa  case  that  if  the  buyer  had  received  no  part  of  the 
benefit  of  the  seller's  performance,  the  failure  of  consideration 
was  total,  and  therefore  the  buyer  was  entitled  in  quasi- contract 
to  the  return  of  his  down  payment  (n). 

The  first  two  sub-sections  of  s.  1  of  the  Law  Reform  (Frus¬ 
trated  Contracts)  Act,  1943,  are  as  follows: 

1.  (1)  Where  a  contract  governed  by  English  law  has  become 

impossible  of  performance  or  been  otherwise  frustrated,  and  the 


(h)  See  Holdsworth,  History  of  English  Law,  vol.  8  (1926)  92  ff. 
(The  extension  of  indebitatus  assumpsit  to  remedy  cases  of  unjust 
enrichment).  For  the  continuation  of  the  story,  see  vol.  12  (1938) 
642  ff. 

(i)  (1760)  2  Burr.  1005,  at  p.  1012:  see  also  at  p.  1008. 

(j)  See  Lord  Wright  in  the  Fibrosa  case,  [1943]  A.C.  32,  at  pp. 
61  ff.  As  to  Lord  Mansfield,  see  also  Holdsworth,  op.  city  note  (h), 
supra, 

(k)  (1704),  Holt  36. 

(0  Lord  Wright,  [19431  A.C.  32,  at  p.  61. 

(m)  See,  e,g,j  Whincup  v,  Hughes  (1871),  L.R,  6  C.P.  78. 

(w)  See  [1943]  A.C.  32,  at  48,  Viscount  Simon  L.C. 
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parties  thereto  have  for  that  reason  been  discharged  from  the  fur¬ 
ther  performance  of  the  contract,  the  following  provisions  of  this 
section  shall,  subject  to  the  provisions  of  section  two  of  this  Act  (o), 
have  effect  in  relation  thereto. 

(2)  All  sums  paid  or  payable  to  any  party  in  pursuance  of  the 
contract  before  the  time  when  the  parties  were  so  discharged  (in  this 
Act  referred  to  as  “the  time  of  discharge”)  shall,  in  the  case  of  sums 
so  paid,  be  recoverable  from  him  as  money  received  by  him  for  the 
use  of  the  party  by  whom  the  sums  were  paid,  and,  in  the  case  of 
sums  so  payable,  cease  to  be  so  payable : 

Provided  that,  if  the  party  to  whom  the  sums  were  so  paid  or 
payable  incurred  expenses  before  the  time  of  discharge  in,  or  for  the 
purpose  of,  the  performance  of  the  contract,  the  court  may,  if  it 
considers  it  just  to  do  so  having  regard  to  all  the  circumstances  of 
the  case,  allow  him  to  retain  or,  as  the  case  may  be,  recover  the 
whole  or  any  part  of  the  sums  so  paid  or  payable,  not  being  an  amount 
in  excess  of  the  expenses  so  incurred. 

In  effect  sub-s.  2  has  affirmed  the  doctrine  of  the  Fibrosa  case, 
subject  to  a  proviso  which  is  designed  to  prevent  the  injustice 
which,  as  pointed  out  in  that  case,  might  result  if  the  seller 
was  compelled  to  return  the  whole  of  the  down  payment. 

Sub-s.  2  is  not  limited,  however,  to  the  case  of  total  failure 
of  consideration,  and  in  this  respect  it  notably  enlarges  the 
field  of  remedy  for  unjust  enrichment.  If,  for  example,  some 
small  part  of  the  consideration  has  been  furnished  by  the  seller, 
the  injustice  of  permitting  the  seller  to  retain  the  down  pay¬ 
ment  is  almost  as  great  as  in  the  case  of  total  failure  of  con¬ 
sideration,  but  no  remedy  would  be  available  to  the  buyer  under 
the  doctrine  of  the  Ftbrosa  case.  The  terms  of  sub-s.  2  seem 
clearly  to  cover  the  case  of  partial  failure  of  consideration,  sub¬ 
ject  to  the  proviso.  Sub-s.  2  is  also  subject  to  sub-s.  1  fpA  that 
is,  it  applies  only  to  a  case  in  which  a  contract  has  become  im¬ 
possible  of  performance  or  been  otherwise  frustrated  ,  and  m 
other  cases  the  old  rule  still  prevails  that  there  can  be  no  re 
covery  on  the  ground  of  partial  failure  of  consideration. 


(o)  Sub-ss  a  and  4  of  s.  2,  are  mentioned  in  the  text,  w/m. 
The  onlv  other  sub-section  of  s.  2  that  should  be  mentioned  here  is 
sub-s.  5^  which  provides  that  the 

specified  cases.  These  exeepted  cases  were 

9^  Tail  Bar  Rev  469,  at  pp.  477-479,  in  the  light  or  tne  earner  cus 
rassion*  bv  McNair  Williams  and  Gutteridge  (notes  (e)  and  (f), 
~  ow  dpiS'S  that  the  retention  of  the^  ^^to^. 
some  of  them  not  justified  on  pmciple,  may  furiush  the  couTO  TOtn 
more  troublesome  problems  than  would  be  pr^enW  rf 
suh-s  5  of  s  2  were  omitted  so  as  to  compel  the  courts  to  tacKie  tne 

problem  of  unjust  enrichment  “  Tof  ^ 

to  them  the  remedial  provisions  of  sub-ss.  2  and  a  of  s.  i. 

(p)  Sub-s.  3  (p.  360)  also  is  governed  by  sub-s.  1. 
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Quantum  Meruit 

Sub-s.  3  of  s.  1  of  the  Law  Reform  (Frustrated  Contracts) 
Act,  1943,  is  as  follows: 

1.  (3)  Where  any  party  to  the  contract  has,  by  reason  of  any¬ 

thing  done  by  any  other  party  thereto  in,  or  for  the  purpose  of,  the 
performance  of  the  contract,  obtained  a  valuable  benefit  (other  than 
a  payment  of  money  to  which  the  last  foregoing  subsection  applies) 
before  the  time  of  discharge,  there  shall  be  recoverable  from  him 
by  the  said  other  party  such  sum  (if  any),  not  exceeding  the  value 
of  the  said  benefit  to  the  party  obtaining  it,  as  the  court  considers 
just,  having  regard  to  all  the  circumstances  of  the  case  and,  in 
particular, — 

(a)  the  amount  of  any  expenses  incurred  before  the  time  of  dis¬ 
charge  by  the  benefited  party  in,  or  for  the  purpose  of,  the  per¬ 
formance  of  the  contract,  including  any  sums  paid  or  payable  by 
him  to  any  other  party  in  pursuance  of  the  contract  and  retained 
or  recoverable  by  that  party  under  the  last  foregoing  subsection,  and 

(b)  the  effect,  in  relation  to  the  said  benefit,  of  the  circumstances 
giving  rise  to  the  frustration  of  the  contract. 

The  foregoing  sub-section  breaks  new  ground,  in  the  sense 
that  it  relates  to  a  different  branch  of  the  law  of  quasi-contract 
or  unjust  enrichment  from  that  which  was  involved  in  the 
Fibrosa  case.  Some  historical  introduction  to  the  topic  of 
quantum  meruit  would  seem  to  be  justified  in  order  to  explain 
the  purpose  and  scope  of  the  legislation. 

Early  in  the  seventeenth  century  the  scope  of  the  action  of 
indebitatus  assumpsit,  theretofore  limited  to  claims  for  liqui¬ 
dated  debts  unconditionally  payable,  as  expressed  in  various 
common  counts,  was  extended  to-  include  claims  for  unliquidated 
sums,  as,  for  example,  for  services  rendered  on  request  without 
mention  of  a  specific  price  ( quantum  merutt)  or  for  goods  sold 
and  delivered  without  mention  of  a  specific  price  ( quantum 
valebant),  the  defendant's  promise  to  pay  being  an  actual 
promise  implied  in  fact  (q).  Thus  what  we  may  call  the  or¬ 
iginal  meaning  of  a  claim  on  a  quantum  meruit  was  a  claim  for 
the  value  of  complete  performance  as  regards  which  the  parties 
had  failed  to  fix  the  amount  to  be  paid. 

On  the  other  hand,  as  a  general  rule,  a  promisee  was  not  (r) 
entitled  to  sue  on  a  quantum  meruit  if  the  defendant  had  prom¬ 
ised  to  pay  a  specified  lump  sum  conditionally  on  complete 
performance  and  the  plaintiff  bad  only  partly  performed;  that 
is,  a  promisor  is  not  under  a  duty  of  immediate  performance 

{q)  See  Holdsworth,  History  of  English  Law,  vol.  3  (1923)  446  ff.; 
Street,  Foundations  of  Legal  Liability  (1906),  vol.  3,  pp.  185-188, 

(r)  Holdsworth,  op,  ctt.,  vol,  8  (1926)  75,  76. 
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until  the  condition  of  his  promise  has  been  fulfilled  (s).  In 
some  circumstances,  however,  the  plaintiff  may  be  entitled, 
cither  in  contract  or  in  quasi-contract,  to  recover  the  value  of 
his  part  performance. 

If  the  promisor  has  received  the  benefit  of  part  performance 
and  elects  to  accept  that  benefit  when  he  might  have  rejected 
it,  he  is  under  a  contractual  duty  to  pay  for  what  he  has  re¬ 
ceived.  An  obvious  example  is  the  case  in  which  a  seller  has 
delivered  goods  not  complying  with  the  contract  description, 
and  the  buyer,  instead  of  exercising  his  privilege  of  rejecting  the 
goods  (the  delivery  of  which  ex  hypothesi  does  not  fulfil  the 
condition  of  the  buyer’s  promise),  elects  to  accept  them  and 
thereby  assumes  the  contractual  duty  of  paying  for  them,  sub¬ 
ject  to  his  right  of  action  or  counterclaim  against  the  seller 
for  breach  of  his  promise  it).  The  buyer  is  bound  by  a  new 
implied  promise,  a  promise  implied  in  fact  from  his  accept¬ 
ance  of  the  goods.  In  cases  other  than  the  sale  of  goods,  and 
sometimes  even  in  sale  of  goods  cases,  it  may  be  impossible  for 
the  promisor  to  reject  or  restore  the  benefit  recaved,  and  in  that 
event  some  basis  for  an  implied  promise  to  pay  for  the  benefit 
other  than  the  mere  retention  of  the  benefit  must  be  sought  ( u) . 
If  in  the  circumstances  a  promise  to  pay  is  implied,  it  is  some¬ 
times  said  that  the  plaintiff  is  entitled  to  recover  on  a  quantum 
meruit.  This  use  of  the  expression  quantum  meruit  may  be 
described  as  a  secondary,  but  still  contractual,  sense,  as  dis¬ 
tinguished  from  its  original  sense,  already  mentioned,  in  the 
case  of  recovery  of  the  value  of  services  rendered  or  go^s  de¬ 
livered  under  a  contract  in  which  no  specific  price  is  mentioned. 

•  Passing  now  over  the  borderline  between  contractual  quantum 
meruit  and  “quasi-contractual”  quantum  meruit,  we  arrive  at 
the  case  in  which  the  promisor  has  prevented  or  rendered  im¬ 
possible  the  fulfilment  of  the  condition  of  his  promise.  In  that 


(s)  Restatement  ot  Contracts,  §  250,  and  comment  thereon. 

(t)  The  result  is  stated  in  confusing  terms  m  the  Sale  of  G(^s 
Act^  1893  s  11(1)  (a)  (b)  (c),  in  which  the  word  condition  _  is  used 
hf  the  no^el  sen^e’oVa  prom^  by  the  sdl^,  whereas  what  is  ^ 
is  a  promissory  condition  of  the  buyer’s  prom^,  that  i^  a  conaraon 
of  the  buyer’s  promise  the  fulfilment  of  which  is  promiMd  by  the 
Lller.  As  to  the  expression  Vomis^ry  condihon  .  <>rbm. 

Conditions  in  the  Law  of  Contract  ' igoi?’ gn  at  p 

in  Selected  Readings  on  the  Law  of  Contract  (N.Y.  1931)  871,  Mp. 
877,  and  Anson  on  Contracts  (5th  American  edition,  1930,  ed.  Corbin) 
§  358. 

(it)  Sv/mpter  v.  Hedges,  [1898]  1  Q.B.  6  <3. 
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event  the  promisor  is  obliged  to  pay  the  value  of  what  he  has 
received  (v).-  This  is  quantum  meruit  in  a  third  sense.  In 
order  that  the  claim  against  the  promisor  might  be  brought 
within  the  scope  of  the  action  of  indebitatus  assumpsit,  the  ob¬ 
ligation  of  the  defendant  was  formerly  expressed  in  terms  of  an 
implied  promise,  but  this  promise  was  a  pure  fiction  (w),  z, 
promise  implied  in  law  as  distinguished  from  the  promise  im¬ 
plied  in  fact  in  the  cases  already  mentioned.  The  necessity  for 
expressing  the  defendant’s  obligation  in  terms  of  a  fictitious 
promise  having  disappeared  with  the  abolition  of  the  ancient 
forms  of  action,  the  obligation  may  now  be  expressed  as  a  duty 
imposed  by  law  for  the  purpose  of  preventing  the  unjust  en¬ 
richment  of  the  defendant  at  the  expense  of  the  plaintiff  (x). 
Other  examples  of  what  used  to  be  called  quasi-contractual 
quantum  meruit  are  afforded  by  the  cases  in  which  goods  are 
delivered  or  services  arc  rendered  under  an  unenforceable  or  in¬ 
valid  contract  (y). 

We  have  now  reached  the  limit  of  quantum  meruit  acording 
to  English  common  law.  If  a  contract  is  frustrated  by  reason 
of  supervening  impossibility  of  performance  not  due  to  the 
fault  of  either  party,  as,  for  example,  by  destruction  of  the 
subject  matter  (a)  or  other  circumstances  rendering  complete 
performance  impossible,  the  promisor  is  excused  from  further 
performance  (b).  So,  in  the  case  of  a  promise  requiring  per- 


(v)  Mavor  v.  Fme  (1825),  3  Bing.  285;  PlanchS  v.  Colburn 
(1831),  8  Bing.  14. 

(w)  Cf.  note  (h),  supra. 

(x)  Happily,  the  expression  **quasi-contract”  does  not  occur  in  the 
statute  of  1943. 

(y)  Lawford  v.  Billericay  R.D.C.,  [1903]  1  K.B.  772  (contract  of 
non-trading  corporation  not  under  corporate  seal) ;  Scott  v.  Pattison, 
[1923]  2  K.B.  723  (contract  unenforceable  under  the  Statute  of 
Frauds) ;  Craven-Ellis  v.  Canons,  [1936]  2  K.B.  403  (contract  of  cor¬ 
poration  made  by  unqualified  directors) ;  cf,  Wright,  comment  on 
Craven^^Ellis  v.  Canons  (1936),  14  Can.  Bar  Rev.  758;  Friedmann,  The 
Principle  of  Unjust  Enrichment  in  English  Law  (1938),  16  Can. 
Bar  Rev.  243,  at  pp.  250  ff.,  378;  Denning,  Quantum  Meruit:  the 
Case  of  Craven^^Ellis  v.  Cmons  (1939),  55  L.Q.  Rev.  54. 

(a)  The  case  of  the  frustration  of  a  contract  for  the  sale  of 
specific  goods  by  reason  of  the  perishing  of  the  goods  is  the  subject 
of  a  provision  of  the  Sale  of  Goods  Act. 

(b)  Taylor  v.  Caldwell  (1863),  3  B.  &  S.  826.  The  proposition 
stated  in  that  case  that  both  parties  were  excused  is  a  ‘‘shorthand” 
way  of  stating  the  result  that  one  party  was  excused  by  reason  of 
impossibility  of  performance  and  the  other  was  excused  by  reason 
of  total  failure  of  consideration.  Cf.  my  review  of  McElroy,  Impos¬ 
sibility  of  Performance  (1942),  20  Can.  Bar  Rev.  268,  at  p.  269. 
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sonal  performance  by  the  promisor,  the  promisor  is  excused  by 
disabling  illness  (c),  and  if  the  promisor  dies,  his  personal  re¬ 
presentative  is  excused.  But,  before  the  coming  into  force  of 
s.  1  (3)  of  the  Law  Reform  (Frustrated  Contracts)  Act,  1943 
(d),  English  law  did  not  say  that  a  promisor  who  was  excused, 
by  reason  of  impossibility,  from  performing  his  promise,  was 
also  excused  from  performing  the  condition  of  the  other  party’s 
promise  so  as  to  become  entitled  to  recover  the  value  of  his  part 
performance  of  the  condition.  Thus,  if  A  promises  to  pay  B 
a  lump  sum  conditionally  on  B's  completing  certain  work, 
and  B  dies  before  completing  the  work,  B’s  personal  repre¬ 
sentative  is  not,  at  common  law,  entitled  to  recover  for  the 
value  of  the  work  done  (e),  but,  it  would  appear,  might  now 
recover  under  s.  1  (3)  of  the  statute  of  1943. 


Again,  if  A  promises  to  pay  to  B  a  lump  sum  on  the  com¬ 
pletion  of  work  to  be  done  by  B  on  A’s  premises,  and  after 
part  of  the  work  has  been  done  A’s  premises  are  destroyed  by 
fire,  B  is  not,  at  common  law,  entitled  to  recover  the  value  of 
the  work  done.  As  Blackburn  J.,  delivering  the  judgment  of 
the  Exchequer  Chamber,  said  (/) : 

.  .  the  plaintiffs,  having,  contracted  to  do  an  entire  work  for  a 
sneciii^  sum,  can  recover  nothing  unless  the  work  he  done,  or  it 
cKe  shX  t^t  it  was  the  defendant’s  fault  t^t  the  work  was 
in^plete,  or  that  there  is  something  to  jiwtify  tiie  conclusion  that 
the  parties  have  entered  into  a  fresh  contract. 

The  result  in  the  case  last  mentioned  would  apparently  not 
be  affected  by  s.  1  (3)  of  the  statute  of  1943,  because  the  de- 
fendant  received  no  benefit  from  the  plaintiffs’  part  performance 
(g),  but  in  other  circumstances,  as,  for  example,  it  destruc¬ 
tion  of  the  defendant’s  premises  was  partial  and  the  defendant 
received  the  benefit  of  the  plaintiffs’  part  performance,  «te  plain¬ 
tiffs  might,  under  the  statute,  recover  the  value  of  the  benmt 
notwithstanding  that  the  plaintiff  was  unable  to  complete  his 
promised  performance.  Again,  if  the  contract  had  been  severable 
and  had  provided  for  payment  in  instalments  as  the  work  wm 
done,  the  plaintiffs  might  at  common  law  have  recovered  the 


(c)  Robinson  v.  Davison  (1871),  L.R.  6  Ex.  269;  Poussard  v. 
Spiers  and  Pond  (1876),  1  Q.B.D.  410. 

(d)  Quoted  above. 

(e)  CvMer  v.  PoweU  (1795),  6  T.B.  320. 

(/)  Appleby  v.  Myers  (1867)  L.B.  2  C.P.  651,  at  p.  661. 

{g)  The  remedy  under  the  statute  being  limited  to  the  benefit 
obtained. 
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amounts  of  the  accrued  instalments  (h),  and  the  statute  con¬ 
tains  a  special  provision  applicable  to  these  circumstances  (i). 

The  effect  of  s.  1  (3)  of  the  statute  may  be  stated  more  gen¬ 
erally,  namely,  that  in  any  case  of  frustration  of  a  contract  by 
reason  of  circumstances  rendering  it  impossible  for  one  party 
to  complete  the  performance  which  is  the  condition  of  the  other 
person's  promise,  the  latter  is  obliged  to  pay  the  value  of  the 
bcnej5t  received  by  him.  This  is  subject,  however,  to  s.  2(3) 
of  the  statute,  under  which  effect  is  to  be  given  to  any  pro¬ 
vision  of  the  contract  which  ''is  intended  to  have  effect  in  the 
event  of  circumstances  arising  which  operate,  or  would  but 
for  the  said  provision  operate,  to  frustrate  the  contract,  or  is 
intended  to  have  effect  whether  such  circumstances  arise  or  not" 

(D- 


The  Conflict  of  Laws, 

An  unusual,  though  not  unprecedented,  feature  of  the  Law 
Reform  (Frustrated  Contracts)  Act,  1943,  is  that  the  scope  of 
the  statute  is  defined  by  reference  to  a  rule  of  the  conflict  of 
laws  (k).  Its  remedial  provisions  are  limited  in  their  applica¬ 
tion  to  a  case  in  which  a  contract  [1  ]  "governed  by  English  law" 
[2]  "has  become  impossible  of  performance  or  been  otherwise 
frustrated,  and  the  parties  thereto  have  for  that  reason  been  dis¬ 
charged  from  the  further  performance  of  the  contract."  The 
words  to  which  I  have  prefixed  the  numeral  [2]  obviously 
state  what  is  assumed  to  be  a  doctrine  of  domestic  English  law 
as  to  the  effect  of  supervening  impossibility  of  performance  of 
a  contract,  including  the  frustration  of  a  contract.  The  words 
to  which  I  have  prefixed  the  numeral  [1]  refer  inferentially  to 
the  English  conflict  rule  that  a  contract  is  governed,  as  to  its 
intrinsic  validity  and  effect,  by  the  proper  law  of  the  contract 


(h)  Stubbs  V.  Hollywell  Ry,  Co,  (1867),  L.R.  2  Ex.  311. 

(t)  See  s.  2(4). 

(j)  A  contractual  provision  of  this  kind  was  in  question  in  i2o6- 
bms  V.  Wilson  &  Cabeldu  Ltd,  (1944),  60  B.C.R.  542,  [1944]  4  D.L.R. 
663,  [1944]  3  W.W.R.  625,  cited  by  me  (1945),  23  Can.  Bar  Rev.  56, 
and  subsequently  discussed  by  Gordon  (1945),  23  Can.  Bar  Rev.  165, 
and  Tuck,  pp.  253,  256  ff.,  261.  As  to  the  “implied  term”  theory  and 
other  theories  of  the  frustration  of  contracts,  discussed  by  Tuck,  see 
also  WriK’ht,  review  of  Webber,  Effect  of  War  on  Contracts,  (1941), 
19  Can.  Bar  Rev.  224. 

(k)  Morris  (1946),  62  L.Q.  Rev.  180,  does  not  approve  of  my  call¬ 
ing  this  “an  innovation  in  legislation”  (23  Can.  Bar  Rev.  471). 
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{l)j  and  provide  in  substance  that  if  a  court  finds  that  the 
proper  law  of  a  contract  is  English  law,  so  that  the  domestic 
English  doctrine  as  to  the  effect  of  supervening  impossibility  of 
performance  applies,  then  the  remedies  defined  in  s.  1  (2)  and 
s,  1  (3)  beepme  available,  and  the  domestic  English  doctrine  in 
question  is  modified  accordingly.  These  remedies  are  obviously 
designed  to  prevent  the  unjust  enrichment  of  one  of  the  parties 
to  the  contract  at  the  expense  of  the  other.  Quite  properly,  the 
statute  does  not  describe  these  remedies  as  being  quasi-contract- 
ual.  They  are  of  course  quasi-contractual  in  the  sense  that  they 
constitute  an  extension  of  certain  remedies,  available  at  common 
law,  which  were  described  as  quasi-contractual  in  order  to  bring 
them  within  the  scope  of  the  action  of  assumpsit.  Owing  to  the 
abolition  of  the  forms  of  action  the  old  name  quasi-contract 
has  become  Inappropriate,  and  especially  in  the  conflict  of  laws 
it  is  not  desirable  to  continue  the  use  of  a  name  which  in  English 
law  has  a  technical  meaning  associated  with  ancient  procedure 
and  in  the  law  of  countries  of  continental  Europe  has  a  differ¬ 
ent  meaning. 

If  a  court  finds  that  the  proper  law  of  a  contract  is  not  Eng¬ 
lish  law,  the  provisions  of  the  statute  of  1943  are  inapplicable. 
If  the  proper  law  is,  for  example,  the  law  of  Ontario,  or  the 
law  of  any  other  common  law  province  of  Canada  in  which 
the  statute  has  not  been  adopted  by  provincial  statute  im), 
or  the  law  of  Northern  Ireland,  then  It  is  immaterial  whether 
the  forum  is  in  any  of  these  countries  or  is  in  England;  a  party 
may  of  course  be  entitled  to  the  remedy  established  by  the 
Fibtosa  case,  but  the  remedies  provided  for  by  the  statute  of 
1943  will  not  be  available.  Conversely,  if  a  court  in  any  of 
these  countries  finds  that  the  proper  law  of  a  contract  is  Eng¬ 
lish  law,  the  ampler  remedies  against  unjust  enrichment  pro¬ 
vided  for  by  the  statute  of  1943  are  available. 

It  is  not  to  be  assumed  that  the  effect  of  the  insertion  of  the 
words  ' 'governed  by  English  law*'  in  s.  1(1)  of  the  statute  is 
exactly  the  same  as  if  Parliament  had  provided  that  the  statute 
should  be  applicable  only  to  England.  In  the  latter  event  a 
court  would  have  had  to  consider  whether  the  proper  law  of 
the  contract  would  or  should  be  the  law  governing  questions 


(Z)  The  mode  in  which  this  proper  law  is  ascertained  is  discussed 
in  chapter  14,  §  5(a),  and  chapter  16,  §  3. 

(m>  It  is  assumed  that  in  a  provincial  statute  the  words  gov¬ 
erned  by  English  law*'  would  be  superseded  by  the  words  govemed  by 
the  law  of  this  province"  or  other  similar  words. 
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of  unjust  enrichment  arising  from  the  contract,  whereas  under 
the  actual  wording  of  the  statute,  if  the  proper  law  of  the  con¬ 
tract  is  English  law,  that  law  governs  questions  of  unjust  en¬ 
richment  to  the  extent  that  such  questions  arise  from  the  fact 
that  the  contract  "has  become  impossible  of  performance  or 
been  otherwise  frustrated,  and  the  parties  thereto  have  for  that 
reason  been  discharged  from  the  further  performance  of  the 
contract,"  and  possibly,  by  analogy,  a  court  may  be  inclined  to 
apply  the  proper  law  of  the  contract  to  all  or  any  questions  of 
unjust  enrichment  arising  from  the  contract,  even  if  such  ques¬ 
tions  do  not  fall  literally  within  the  terms  of  the  quoted 
phrase. 

Williams  (n)  describes  the  insertion  of  the  words  "governed 
by  English  law”  in  the  statute  as  a  "juristic  blunder,”  but 
Gutteridge  (o)  thinks  this  is  “rather  strong  language  in  the 
circumstances.”  Morris  (p)  discusses  fully  the  words  limiting 
the  scope  of  the  statute  to  "contracts  governed  by  English  law,” 
and  concludes  that  they  are  “unnecessary  and  inadequate,”  but 
does  not  agree  with  Williams’  reasons  for  criticizing  them.  In 
substance  Williams'  objection  is  that  it  is  illogical  and  contrary 
to  the  better  opinion  of  specialists  in  the  conflict  of  laws  to  make 
applicable  to  non-contractual  obligations  the  law  which  gov¬ 
erns  contractual  obligations.  Morris  gives  a  reasoned  answer  to 
this  objection,  and  concludes  that  it  is  “difficult  to  disagree” 
with  the  opinion  expressed  by  me  (q)  that  “if  the  alleged  unjust 
enrichment  results  from  the  frustration  of  a  contract,  it  is  a 
convenient  and  desirable  rule  that  the  law  governing  the  con¬ 
tract  should  also  be  the  law  governing  the  question  whether 
there  has  been  an  unjust  enrichment  and  the  extent  to  which  a 
remedy  is  available  to  avoid  the  consequent  injustice.” 

It  is  true  that  Williams  is  able  to  cite  the  Restatement  of 
the  Conflict  of  Laws  (r)  and  the  opinion  of  Gutteridge  and 

(n)  Op.  cit.  (note  (f),  at  the  beginning  of  this  chapter)  19,  20. 

(o)  (1946),  61  L.Q.  Eev.  97. 

(p)  (1946),  62  L.Q.  Key.  at  pp.  180-184. 

(g)  (1946)  23  Can.  Bar  Rev.  472. 

(r)  The  Restatement  of  the  Conflict  of  Laws  provides: 

§  462.  The  law  of  a  place  where  a  benefit  is  conferred  determines 
whether  the  conferring  of  the  benefit  creates  a  right  against  the  re¬ 
cipient  to  have  compensation. 

§  463.  Where  a  person  is  alleged  to  have  been  unjustly  enriched, 
the  law  of  ihe  place  bf  enrichment  determines  whether  he  is  under 
a  duty  to  repay  the  amount  by  which  he  has  been  enriched. 
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Lipstein  (s)  in  favour  of  the  view  that  the  law  governing  rem¬ 
edies  for  unjust  enrichment  is  the  law  of  the  place  where  the 
alleged  unjust  enrichment  occurs,  and  therefore  might  be  differ¬ 
ent  from  the  proper  law  of  the  contract.  Conflict  problems  re¬ 
lating  to  unjust  enrichment  arising  from  the  frustration  of 
contracts  do  not  appear  to  have  been  discussed  by  English  or 
other  Anglo-American  courts  (t).  and  it  is  submitted  that  the 
solution  adopted  by  the  statute  should  be  approved. 

(s)  Conflicts  of  Laws  in  Matters  of  Unjustifiable  Enricbment 
(1939),  7  Camb.  L.J.  80. 

(t)  Cf.  2  Beale,  Conflict  of  Laws  (1935)  1429. 


Chapter  XVIII. 


AGENCY:  AUTHORITY  AND  POWER* 

If  an  agent  (A)  ndiakes  a  contract  or  does  some  other  act  on 
behalf  a  principal  (P),  the  distinction  between  A’s  authority 
and  his  power  is  well  known  and  fundamental  in  the  domestic 
law  of  agency.  A’s  authority  is  coextensive  with  the  assent  of 
P  to  A’s  acting  for  him,  whereas  his  power  to  bind  P  or  to 
change  the  legal  relations  between  P  and  a  third  party  (TP) 
may  be  much  wider.  A  has  of  course  power  to  bind  P  by  any 
act  done  within  the  scope  of  his  authority.  Even  if  A  acts 
without  authority  he  may  have  power  to  bind  P  within  the 
scope  of  his  apparent  authority,  that  is,  if  by  reason  of  the  con¬ 
duct  of  P,  A  appears  to  TP  to  have  authority.  Furthermore, 
in  some  limited  classes  of  situations,  A  may  have  power  to  bind 
P  even  though  he  is  neither  authorized  nor  apparently  author¬ 
ized  (a). 

It  is  submitted  that  this  distinction  between  authority  and 
power  also  deserves  more  attention  than  it  has  hitherto  received 
in  agency  problems  in  the  conflict  of  laws.  Broadly  speaking, 
the  construction  and  scope  of  the  auhority  given  by  P  to  A 
would  seem  to  be  a  matter  which  is  primarily  governed  by  the 
proper  law  of  the  contract  or  other  transaction  between  P  and 
A,  this  proper  law  being  the  law  of  the  country  with  which 
the  transaction  is  most  closely  connected,  due  consideration  being 
given  to  the  place  in  which  the  transaction  between  P  and  A 
is  entered  into,  the  place  or  places  in  which  P  and  A  reside  or 
carry  on  business,  the  place  or  places  in  which  it  is  intended 
that  the  authority  shall  be  exercised,  etc.  On  the  other  hand 
the  power  of  A  to  bind  P  or  to  change  the  legal  relations  of  P 
and  TP  would  appear  to  be  a  matter  which  is  governed  prim¬ 
arily  by  the  law  of  the  country  in  which  the  transaction  be- 


■"This  chapter  (with  the  exception  of  the  first  three  paragraphs, 
transferred  from  chapter  31)  reproduces  a  comment  published  (1939), 
17  Canadian  Bar  Review  672-676. 

(a)  See,  e.g.,  Seavey,  The  Rationale  of  Agency  (1920),  29  Yale 
L.J.  869;  Wright,  The  American  Law  Institute’s  Restatement  of 
Contracts  and  Agency  (1935),  1  U.  of  Toronto  L.J.  17,  at  pp.  40  If.; 
Restatement  of  Agency  (1933),  §  140;  Palconbridge,  The  Law  of 
Agency  (1939).  17  Can.  Bar  Rev.  248. 
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tween  A  and  TP  takes  place,  clearly  if  P  has  assented  to  the 
authority  being  exercised  there,  and  perhaps  also  if  he  has 
merely  failed  to  limit  the  exercise  of  the  authority  so  as  to 
exclude  the  country  in  which  A  acts.  On  this  p^rinciple,  P 
should  be  bound  by  A's  acts  if  the  law  of  that  country  confers 
on  A  in  the  particular  circumstances  the  power  to  bind  P, 
whether  that  power  is  based  on  authority  or  apparent  authority 
or  is  a  power  wider  than  either  authority  or  apparent  authority. 

If  A  purports  to  transfer  or  otherwise  affect  P's  interest  in 
land,  it  is  clear  that  A's  power  to  bind  P  must  be  governed 
by  the  lex  ret  sitae,  whereas  A's  power  to  impose  a  personal 
duty  on  P  may  be  governed  by  some  other  law  (b). 

In  Sinfra  Aktiengesellschaft  v.  Sinfra  Ltd.  (c)  the  plaintiff 
was  a  company  incorporated  in  1933  under  the  law  of  Switzer¬ 
land  for  the  purpose  of  marketing  certain  patents  owned  by  one 
Meiwald,  a  German  national,  or  the  machines  to  be  manufac¬ 
tured  in  accordance  with  the  patents.  In  1935,  in  Switzerland, 
the  company,  through  Meiwald,  authorized  one  Wronker- 
Flatow,  a  German  national  (who  had  recently  left  Germany, 
financially  destitute) ,  to  go  to  the  United  States  of  America  to 
complete  negotiations  begun  there  by  Meiwald.  These  nego¬ 
tiations  proving  to  be  fruitless,  Meiwald  joined  Wronker- 
Flatow  in  the  United  States,  and  on  their  way  back  to  Europe 
on  the  S.S.  Washington  they  signed  an  agreement  (referred 
to  in  the  case  as  the  Washington  agreement)  by  which  the 
plaintiff  company  should  become  a  holding  company,  and  sub¬ 
sidiary  companies  should  be  organized  with  the  help  of  finan¬ 
cial  men  whose  interest  might  be  secured  with  the  assistance  of 
Wronker-Flatow.  The  agreement  was  subsequently  apprc>vcd 
by  the  plaintiff  company,  and  among  the  companies  organized 
pursuant  to  the  agreement  was  the  defendant  company,  incor¬ 
porated  in  England  in  1936.  Shortly  afterwards,  in  Switzer¬ 
land,  the  plaintiff  company,  hereinafter  called  P  (the  principal) , 
issued  to  Wronker-Flatow,  hereinafter  called  A  (the^  agent) ,  a 
power  of  attorney  (d)  which  the  latter  might  exhibit  to  third 


(b)  This  may  involve  the  difficult  distinction  discussed  in  chap¬ 
ter  30. 

(c)  [1939]  2  All  E.R.  676. 

(d)  The  expression  “power  of  attomey’^  in  inveterate  use  m 
English,  is  confusing  because  the  so-called  power  m  not  a 

is  merely  a  manifestation  of  the  authority  ^ven  by  P  te  A.  Qmte 
another  question  is  what  is  A's  power  to  bind  P  under  the  authority 
expressed  in  lie  “power  of  attorney.” 
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parties,  without  disclosing  the  financial  terms  as  between  P  and 
A  contained  in  the  Washington  agreement.  The  power  of  at¬ 
torney  went  beyond  the  agreement  in  one  respect  in  that  it 
authorized  A  to  join  the  board  of  a  subsidiary  company  and 
exercise  voting  powers.  On  the  instructions  of  A,  within  the 
scope  of  his  authority  as  stated  in  the  power  of  attorney,  the 
defendant  company,  hereinafter  called  TP  (the  third  party), 
made  certain  payments  on  behalf  of  P,  and  TP  counterclaimed 
for  the  amount  of  these  payments  in  an  action  for  money  had 
and  received  brought  by  P  against  TP.  P’s  defence  to  the 
counterclaim  was  based  on  the  fact  that  P  had  revoked  A’s 
authority,  and  that  TP  knew  of  the  revocation  at  the  time  of 
the  payments  in  question.  TP  contended  in  reply  that  A’s 
authority  was  irrevocable  because  it  was  an  authority  coupled 
with  an  interest,  and  therefore  that  the  payments  were  properly 
made  on  A’s  instructions.  It  was  agreed  that  the  construction 
and  validity  of  the  Washington  agreement  and  the  revocation 
of  any  authority  given  by  it  were  governed  by  German  law, 
and  on  a  conflict  of  witneses  as  to  German  law,  Lewis  J.  held 
that  the  agreement  was  one  for  service,  and  not  for  a  partner¬ 
ship  or  quasi-partnership,  and  that  the  authority  was  revocable. 
As  regards  the  power  of  attorney  Lewis  J.  held  that  the  gov¬ 
erning  law  was  English  law,  so  far  as  the  authority  was  to  be 
exercised  in  England,  that  by  English  law  the  authority  was 
not  coupled  with  an  interest,  and  that  the  authority  was  re¬ 
vocable,  and  therefore  that  P  was  entitled  to  succeed  against  TP. 
The  same  result,  he  held,  would  be  reached  if  either  Swiss  law 
or  German  law  were  applied  to  the  power  of  attorney. 

The  judgment  contains  a  casual  reference  to  Chutenay  v, 
Brazilian  Submarine  Telegraph  Co.  (e)  and  no  reference  at  all 
to  Ruby  Steamship  Corporation  v.  Commercial  Union  Assurance 
Co.  (f),  although  both  cases  would  seem  to  deserve  serious  con- 

(e)  [1891]  1  Q.B.  79,  C.A.  The  reference  is  to  the  following 
passage  in  the  judgment  of  Lindley  L.J.,  at  p.  85 :  ‘‘We  have  to  deal 
with  a  power  of  attorney — a  one-sided  instrument,  an  instrument 
which  expresses  the  meaning  of  the  person  who  makes  it,  but  is  not 
in  any  sense  a  contract.” 

(/)  (1933),  160  L.T.  38,  39  Com.  Cas.  48,  46  LI.  L.  Rep.  265,  C.A. 
See  comment  on  this  case  in,  (1934),  5  Cambridge  L.J.  251.  The 
judgment  is  quoted  in  full  with  comment  by  Dr.  Magdalene  Sehoch, 
in  4  Giurisprudenza  Comparata  di  Diritto  Internazionale  Private  285. 
It  is  not  cited  in  Cheshire,  Private  International  Law  (2nd  ed.  1938) 
or  in  Breslauer,  Agency  in  Private  International  Law  (1938),  60 
Juridicial  Review  282.  The  last  mentioned  article  is  noteworthy  as 
*  methodical  and  specific  study  of  certain  aspects  of  agency  law 
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sidexation  in  the  circumstances.  In  the  Ckatenay  case  the  plain¬ 
tiff,  a  Brazilian  national,  resident  in  Brazil,  signed  in  Brazil  a 
power  of  attorney  in  the  Portuguese  language  authorizing  a 
broker  resident  in  England  to  buy  and  sell  shares.  The  broker 
having  failed  to  account  for  the  proceeds  of  certain  shares  in  the 
defendant  company  sold  by  him  for  the  plaintiff,  and  the 
shares  having  been  transferred  to  the  purchasers  in  the  books  of 
the  company,  the  plaintiff  brought  an  action  for  rectification  of 
the  register  on  the  ground  that  the  sale  of  the  shares  was  un¬ 
authorized.  On  the  trial  of  a  preliminary  issue  to  detemine 
whether  Brazilian  law  or  English  law  governed  the  construc¬ 
tion  of  the  power  of  attorney,  it  was  held  by  the  Court  of  Ap¬ 
peal,  according  to  the  headnote,  “that  the  intention  of  the 
plaintiff  was  to  be  ascertained  by  evidence  of  competent  trans¬ 
lators  and  experts,  including  if  necessary  Brazilian  lawyers,  and 
that  if,  according  to  such  evidence,  the  intention  appeared  to 
be  that  the  authority  should  be  acted  on  in  England,  the  extent 
of  the  authority,  so  far  as  transactions  in  England  were  con¬ 
cerned,  must  be  determined  by  English  law.”  We  are  not  told 
what  was  the  result  of  applying  English  law,  but  the  argument 
for  the  plaintiff  is  reported  in  part  as  follows:  “It  would  be 
impossible  for  a  third  party  contracting  in  England  with  the 
agent  to  determine  what  is  the  law  of  Brazil  applicable  to  the 
transaction.  It  is  enough  for  him  to  see  what  is  the  apparent 
authority  given  to  the  agent  with  respect  to  a  transaction  in 
England,  and  then  to  determine  what  is  the  law  of  England 
applicable  to  it.  The  contention  of  the  plaintiff  is  that  if  the 
power  of  attorney  is  construed  according  to  English  law,  it  did 
not  authorize  the  transfer  of  any  shares  without  a  letter  of 
advice  from  the  plaintiff  to  his  agent.  This  the  company 
would  be  able  to  see  for  themselves,  and  they  acted  wrongly  in 
not  demanding  the  production  of  such  an  authority.”  On  the 
other  hand,  counsel  for  the  defendant  company  said  in  part: 
“If  the  view  of  the  defendants  is  correct  and  the  document 
is  to  be  construed  according  to  the  law  of  Brazil,  then  they 
are  in  a  position  to  show  that  the  authority  is  perfectly  general 
to  buy  and  sell,  so  that  the  plaintiff  would  be  bound  by  the 
acts  of  his  agent.  If  the  opposite  view  is  right,  he  might  be 


from  the  point  of  view  of  the  conflict  of  laws.  Briefer  discussion 
of  analogous  problems  is  to  be  found  in  Westlake,  Private  Intern^ 
tional  Law,  §§  151,  223,  224;  Foote,  Private  Internataond  Law  (5th 
ed.  1925)  474-476;  Dicey,  Conflict  of  Laws,  rules  179,  180;  tee  Con¬ 
flict  of  Laws  Restatement  (1934),  especially.  §§  342-346  ;  2  Beale, 
Conflict  of  Laws  (1936),  pp.  1192-1199. 
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bound  in  one  country  and  not  bound  in  another  in  transactions 
exactly  similar  in  character.” 

The  reference  in  the  argument  above  quoted  to  "apparent 
authority”  points  of  course  to  the  principle  that  A  may  have 
pouxr  to  bind  P  even  though  A  acts  beyond  the  scope  of  his 
authority.  As  stated  at  the  beginning  of  this  chapter,  this  dis¬ 
tinction  between  authority  and  power  is  fundamental  in  the 
domestic  law  of  agency  and,  it  is  submitted,  may  be  import¬ 
ant  in  agency  problems  in  the  conflict  of  laws.  What  was 
really  in  issue  in  the  Chatenay  case  was  whether  A  had  power 
to  bind  P  in  the  circumstances,  and  not  merely  whether  A  had 
authority,  because  P  might  be  bound  by  A’s  unauthorized  act. 
Authority  is  a  matter  solely  between  P  and  A,  and  the  ques¬ 
tion  is  simply  whether  P  has  expressly  or  impliedly  authorized 
A  to  do  the  act  in  question.  In  the  conflict  of  laws  it  would 
seem  that  this  question  should  be  governed  by  the  proper  law 
of  -the  transaction  between  P  and  A.  (I  avoid  saying  the 
"proper  law  of  the  contract”,  because  a  contract  between  P  and 
A  is  not  essential  to  the  existence  of  the  relation  of  principal  and 
agent;  all  that  is  required  is  P's  assent  to  A's  acting  for  him, 
and  the  assent  of  A.)  This  proper  law  would  ordinarily  be 
the  law  of  the  country  in  which  the  alleged  authority  is  given, 
though,  if  the  authority  is  to  be  exercised  in  another  country, 
the  law  of  that  country  may  be  the  proper  law.  The  matter 
of  A’s  power  to  bind  P,  on  the  other  hand,  it  is  submitted, 
should  ordinarily  be  determined  by  the  law  of  the  country  in 
which  A  acts,  at  least  if  P  has  authorized  A  to  act  for  him  in 
that  country.  P  may  be  bound  to  TP  by  A’s  act  either  be¬ 
cause  the  act  is  an  authorized  act,  that  is,  is  within  the  scope 
of  A’s  authority  as  construed  by  its  proper  law,  or  because  the 
law  of  the  country  in  which  A  acts  confers  a  power  on  A  to 
bind  P  in  the  circumstances  by  an  unauthorized  act  on  the 
basis  of  apparent  authority  or  independently  of  either  authority 
or  apparent  authority. 

The  Chatenay  case  and  the  Stnfra  case  ate  substantially  in 
accord  with  one  another,  whether  one  reaches  the  result  by 
construing  the  authority  given  by  P  so  as  to  cover  the  act  done 
by  A  or,  as  may  be  preferable,  by  saying  that  under  the  law 
of  the  country  in  which  A  acted  he  had  power  to  bind  P  even, 
by  an  unauthorized  act:  but  it  is  not  so  easy  to  reconcile  either 
of  these  cases  with  the  Ruby  case  ( g) .  The  facts  of  the  Ruby 


{g)  Note  (f),  supra. 
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case  are  complicated,  but  for  the  present  purpose  it  is  sufficient 
to  state  that  a  New  York  broker  was  instructed  in  New  York 
to  obtain  insurance  in  England  on  a  ship,  and  that  he  neces¬ 
sarily  employed  an  English  broker,  who  effected  insurance  with 
an  English  underwriter.  Under  English  law  the  English  broket 
became  liable  to  the  underwriter  for  the  premium,  and  because 
the  underwriter  had  acknowledged  receipt  of  the  premium  the 
broker  and  the  underwriter  were  not  entitled,  without  the  con¬ 
sent  of  the  assured,  to  cancel  the  policy  for  non-payment  of 
the  premium  (h) ,  but  the  English  broker  would  naturally  look 
to  the  New  York  broker  for  the  premium,  and  the  New  York 
broker  in  turn  look  to  the  assured.  According  to  New  York 
law,  applicable  to  insurance  effected  in  New  York,  a  broker 
and  an  insurer  may  cancel  insurance  without  the  consent  of  the 
assured  on  the  ground  of  non-payment  of  the  premium  by 
the  assured.  The  Court  of  Appeal  held  that  the  governing 
law  was  New  York  law,  on  the  principle  stated  in  Dicey's  rule 
179  (iJ  :  *'The  agent's  authority  as  between  himself  and  his 
principal,  is  governed  by  the  law  with  reference  to  which  the 
agency  is  constituted,  which  is  in  general  the  law  of  the  country 
where  the  relation  of  principal  and  agent  is  created."  One 
would  have  thought  that  in  the  Ruby  case  it  might  have  been 
worth  while  for  the  court  to  discuss  the  Chatenay  case,  and  that 
in  the  Sinfta  case  it  might  have  been  worth  while  for  the  court 
to  discuss  the  Ruby  case.  If  the  law  of  the  country  in  which 
the  agent  acted  was  the  governing  law  in  the  Chatenay  and 
Sinfta  cases,  it  is  not  obvious  how  in  the  Ruby  case  a  policy 
obtained  in  England  by  an  English  broker  from  an  English 
underwriter — a  policy  which  by  English  law  could  not  be  can¬ 
celled  without  the  consent  of  the  assured — ^was  transformed  into 


(h)  Xenos  v.  Wickham  (1866),  L.R.  2  H.L.  296. 

(i)  Supported  by  a  dictum  of  Lindley  L.J.,  delivering  the  judg¬ 
ment  of  the  Court  of  Appeal,  in  Maspons  y  Hermanos  v,  mldred 
(1882),  9  Q.B.D.  530,  at  p.  539;  but  it  is  to  be  noted  that  Lindley 
L. J.  said  that  the  law  of  the  place  in  which  P  gives  authority  to  A 
must  ^ffie  taken  into  account  in  considering  the  nature  and  extent 
of  the  authority  given”  by  P  to  A,  but  is  not  “material  for  any 
other  purpose.”  In  the  particular  case  A,  without  disclosing  P,  made 
a  contract  in  his  own  name  but  really  for  P  with  TP,  and  accord¬ 
ingly  A  shipped  goods  from  Cuba  to  TP  in  England  and  TP  obtained 
insurance  upon  the  goods  in  England  in  the  name  of  TP  for  the 
benefit  of  all  persons  whom  it  might  concern.  The  goods  haying 
been  lost  at  sea,  A  having  become  insolvent  and  TP  having  received 
the  insurance  money,  it  was  held  that  the  right,  if  any,  of  P.  as  un¬ 
disclosed  principal,  to  sue  TP  in  respect  of  the  insurance  money  was 
governed  by  English  law,  not  Spanish  (Cuban)  law. 
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a  policy  which  under  New  York  law  could  be  cancelled  by 
agreement  between  the  English  underwriter  and  a  New  York 
broker  without  the  consent  of  the  assured.  It  is  submitted  that 
problems  of  agency  in  the  conflict  of  laws  deserve  more  con¬ 
sideration  than  they  have  so  far  received  from  English  courts. 

In  connection  with  the  subject  of  the  present  chapter  reference 
should  be  made  to  Hohfeld’s  article  on  The  Individual  Liability 
of  Stockholders  and  the  Conflict  of  Laws  (j),  in  the  course  of 
which  he  discusses  the  rules  of  law  applicable  to  several  con¬ 
tractual  obligations  arising  through  agency  (kJ ,  and  lays 
stress  on  the  importance  of  distinguishing  between  three  ques¬ 
tions:  (a)  What  laws,  if  any,  have  a  bearing  on  the  scope  of 
an  agent's  authority  to  contract  in  behalf  of  his  principal  in 
a  foreign  country?  (b)  What  law  determines  whether  or  not 
the  effect  of  the  agent’s  authorized  act  is  to  impose  upon  the 
principal  any  obligation  at  all?  (c)  What  law  determines  the 
extent  or  limitations  of  the  obligation  imposed  on  the  prin¬ 
cipal  by  reason  of  the  agent's  act? 


(j)  (1909),  9  Columbia  L.  Rev.  492,  reprinted  in  his  Funda¬ 
mental  Legal  Conceptions  as  Applied  in  Judicial  Reasoning  and 
Other  Legal  Essays  (1923)  229.  The  article  relates  to  various 
questions  suggested  by  the  case  of  Risdon  Iron  and  Locomotive  Works 
V.  Furness,  [19053  1  K.B.  304,  affirmed,  [1906]  1  K.B.  49. 

(k)  Fundamental  Legal  Conceptions  (1923)  243  ff. 
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CONTRACT  AND  CONVEYANCE:  PERSONAL 
CHATTELS* 

§  1,  Introduction,  p.  375. 

§  2.  The  conveyance  of  a  chattel 

(1)  General  rule,  p.  377. 

(2)  Change  of  situs  without  consent  of  owner,  p.  379. 

§  3.  Borderland  between  contract  and  conveyance 

(1)  Lex  rei  sitae  different  from  proper  law,  p.  385. 

(2)  Transaction  in  one  country  and  recognition  in 
another,  p.  387. 

(3)  Subsequent  transaction  in  new  situs,  p.  391. 

(4)  Particular  situations 

(a)  Sale  and  agreement  to  sell,  p.  392. 

(b)  Stoppage  in  transitu  and  dissolution,  p.  394. 

(c)  Intrinsic  validity,  p.  399. 

(d)  Pledge  and  lien,  p.  400. 

(e)  Some  continental  views,  p.  401. 

§  4.  Conditional  sales  and  chattel  mortgages 

(1)  General  principles,  p.  402. 

(2)  Particular  situations 

(a)  Title  valid  by  original  lex  ret  sitae,  p.  404  . 

(b)  Title  voidable  by  original  lex  rei  sitae,  p.  411. 

(c)  Title  void  by  original  lex  rei  sitae,  p.  411. 

§  1*  Introduction. 

The  main  object  of  this  chapter  is  to  discuss  the  problems 
arising  in  the  conflict  of  laws  in  cases  which  lie  in  the  border¬ 
land  between  contract  and  conveyance  (a),  when  the  proper 

*This  chapter  reproduces  in  a  revised  form  an  article,  entitled 
Contract  and  Conveyance  in  the  Conflict  of  ^  Laws,  published  [1934] 
2  Dominion  Law  Reports  1-44,  which  was  in  substance  part  of  an 
article  bearing  the  same  title,  published  (1933),  81  University  of 
Pennsylvania  Law  Review  661-683,  817-846.  A  portion  of  the  original 
article  was  revised  and  translated  into  French,  and  appeared  under 
the  title  Contrat  et  Transfert  de  Propriete  dans  le  Conflit  de  Lois 
in  the  Recueil  d'Etudes  en  I’honneur  d'  Edouard  Lambert  (1938)  at 
pp.  180-197. 

(a)  See,  especially,  Goodrich,  Conflict  of  Laws  (2nd  ed.  1938) 
406  flf.,  section  entitled  Contract  and  Conveyance,  followed,  as  in  the 
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law  of  a  contract  relating  to  a  chattel  differs  from  the  law 
governing  the  property  in  the  chattel. 

The  discussion  is  limited,  so  far  as  is  practicable,  to  personal 
chattels  or  movables,  and  omits  consideration  of  intangibles  (b) 
(including  negotiable  instruments)  (c),  and  of  immovables  of 
all  kinds  (d).  Even  within  this  limited  sphere  the  distinc¬ 
tion  between  a  contract  relating  to  a  thing  and  a  conveyance  of 
a  thing  presents  itself  as  a  matter  of  characterization  of  the  ques¬ 
tion — a  matter  which  must  be  decided  by  a  court  as  a  necessary 
preliminary  to  the  court's  selection  of  the  proper  law,  that  is, 
the  law  to  be  applied  by  the  court  in  deciding  the  main  question 
(e).  The  discussion  is  also  limited  to  transfer  by  particular 
assignment  inter  vivos,  and  does  not  include  the  discussion  of 
universal  or  general  assignment  on  bankruptcy  or  death  (f). 

In  order  to  avoid  repetition  I  merely  refer  here  to  the  dis¬ 
cussion  in  another  chapter  of  the  classification  of  things  as  (1) 
immovable  (land)  and  (2)  movable,  the  latter  adjective  being 
properly  applicable  only  to  tangible  things,  but  being  tradi¬ 
tionally  applied  also  to  intangible  things,  and  of  the  distinc¬ 
tion  between  things  on  the  one  hand  and  the  property  or  an 
interest  in  things  on  the  other  hand  ( g) . 

As  regards  what  I  have  mentioned  above  as  being  the  main 
object  of  the  present  chapter,  I  have  throughout  the  chapter  as¬ 
sumed  the  accuracy  of  the  view,  which  is  traditional  in  the 
systems  of  the  conflict  of  laws  prevailing  generally  in  Anglo- 
American  countries,  as  well  as  other  countries,  that  a  line  of 
demarcation  can  be  drawn  between  a  person's  right  with  respect 

present  chapter,  by  a  discussion  of  the  conditional  sale  and  chattel 
mortgage  situations;  c/.  ibid,  pp,  392  ff.,  as  to  conveyances  of  land 
and  contracts  relating  to  land.  See  also  64  L.R. A.,  pp.  823  ff .  ( 1904) : 
11  L.R.A.  (N.S.),  pp.  1007  ff.  (1908).  As  to  conditional  sales  and 
chattel  mortgages,  see  the  further  references  in  §  4(1)  of  the  present 
chapter.  The  contrast  between  contract  and  conveyance  is  briefly 
discussed  in  Foote,  Private  International  Law  (5th  ed.  1925)  284- 
286,  357,  446  ff.;  cf,  Westlake,  Private  International  Law  §§  156, 
172  and  216;  Dicey,  Conflict  of  Laws  (5th  ed.  1932)  rules  150-154, 
163  and  164.  The  contrast  is  pointedly  discussed  by  some  continental 
writers,  cited  in  §  3(4)  (e)  of  the  present  chapter. 

(b)  See  chapter  20. 

(c)  See  chapter  14,  §  4, 

(d)  See  chapter  30. 

(e)  See  chapters  3  and  4. 

(/)  As  to  succession  to  movables  and  intangibles  on  death,  see 
chapter  32;  as  to  succession  io  land,  see  chapter  22,  §  2. 

iff)  See  chapter  21. 
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to  a  thing  (jus  ad  rem)  and  his  property  or  interest  in  the  thing 
(jus  in  re).  If  the  property  in  a  thing  is,  however,  merely  a 
bundle  of  rights,  privileges,  powers  and  immunities  which  a 
person  has  with  respect  to  a  thing,  and  if  these  four  terms  are 
merely  descriptive  of  the  beneficial  aspects  of  various  legal  re¬ 
lations  existing  between  him  and  other  persons,  there  is  no 
logical  distinction  between  a  ‘‘personal’*  right  (jus  in  personam) 
and  a  “real”  right  (h), 

§  2*  The  Conveyance  of  a  Chattel*  « 

( 1 )  General  Rule 

In  accordance  with  the  view  generally  prevailing  in  other 
systems  of  the  conflict  of  laws  (i),  the  general  rule  would  ap¬ 
pear  to  be  well  established  in  Anglo-American  law  that  the 
transfer  of  the  property  in  movables  or  of  any  less  extensive 
real  rights  in  them,  or,  more  broadly,  the  creation,  dismem¬ 
berment,  or  extinction  of  the  property  in  movables,  is  governed 
by  the  lex  ret  sitae  (j).  The  rule  necessarily  applies  to  any 

{h)  See  especially  chapter  30,  §§  2  and  3,  where  the  alleged  dis¬ 
tinction  between  the  property  in  land  and  contractual  or  equitable 
rights  with  respect  to  land  is  discussed. 

(i)  The  rule  is  clear  in  France.  Niboyet,  Manuel  de  Droit  Inter¬ 
national  Prive,  Paris,  1928,  §  506,  p,  633.  ^  Also  in  Germany  (where 
Wachter  and  Savigny  exercised  a^  dominating  influence  in  favour  of 
the  recognition  of  the  lex  rei  sitae  as  against  the  lex  domicilii)* 
Lewald,  in  Repertoire  de  Droit  International,  vol,  7,  Paris,  1930,  p. 
367.  The  case  of  Italy  is  especially  interesting,  because  the  lex  rei 
sitae  is  there  applied  to  questions  of  property  rights  in  movables, 
notwithstanding  the  ambiguity  of  the  relevant  statutory  text.  Udina, 
in  Repertoire  de  Droit  International,  vol.  6  (Paris,  1930)  508-509. 
In  Quebec,  article  6  of  the  Civil  Code  provides,  subject  to  certain 
exceptions,  that  ‘‘movable  property  is  governed  by  the  law  of  the 
domicile  of  the  owner,’’  and  it  is  impossible  to  say  detoitely  how  fax 
this  will  prevent  the  courts  of  Quebec  from  following  the  modern 
juTtsprutdence  of  Prance  in  favour  of  the  application  of  the  lex  rei 
sitoue.  The  matter  is  fully  discussed  in  Johnson,  Conflict  of  Laws,  vol. 
3  (1937)  217  ff.  It  has  been  held  that  the  title  to  a  stolen  hor^ 
acquired  by  purchase  in  market  overt  in  Ireland  is  entitled  to  recogni¬ 
tion  in  Scotland,  notwithstanding  that  by  Scottish  law  a  sale  of  a 
stolen  horse  in  Scotland  would  not  confer  a  good  title;  the  mtivm 
reale  which  is  indelible  by  Scottish  law  is  purged  by  the  sale  in 
Ireland.  Todd  v.  Armour  (1882),  9  Rettie  (Ct.  of  Sess.)  901.  So, 
there  is  no  reason  to  doubt  that  a  title  validly  acquired  by  purchase 
in  market  overt  in  England  or  Ireland  would  be  recognized  in  Ontario, 
notwithstanding  that  the  Ontario  Sale  of  Goods  Act  provides  that 
“the  law  relating  to  market  overt  shall  not  apply  to  any  sale  of 
goods  which  takes  place  in  Ontario.” 

(i)  The  discussion  is  of  course  confined  to  transfer  inter  vivos  by 
particular,  as  distinguished  from  universal,  assignment. 
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essential  requirements  of  the  tex  rei  sitae  as  to  formalities  of 
conveyance  as  well  as  any  other  questions  of  the  intrinsic  val¬ 
idity  of  the  conveyance  (k). 

In  England  the  rule  has  been  clear  since  1860.  In  1858 
there  was  published  the  first  edition  of  Westlake  on  Private 
International  Law,  of  which  chapter  VIII  (Movables)  con¬ 
tained  an  exposition  for  English  readers  of  the  view  of  Savigny 
and  Foelix,  and  Westlake's  own  argument  (I)  in  favour  of 
the  application  of  the  lex  situs  of  the  movable  as  against  the 
lex  domicilii  oi  the  owner.  Sometime  in  the  same  year  (1858) 
the  Court  of  Exchequer  decided  the  case  of  Cammell  v,  SeweU 
(mj,  and  its  judgment  was  in  1860  affirmed  by  the  Court  of 
Exchequer  Chamber  ( nJ .  The  case  was  that  of  the  sale  of  cer¬ 
tain  timber,  the  cargo  of  a  ship  which  had 'been  wrecked  on 
the  coast  of  Norway.  The  sale  of  the  timber  in  Norway  by 
the  master  of  the  ship  was  held  to  be  valid  in  England  be¬ 
cause  it  was  valid  by  Norwegian  law  (o).  The  place  in  which 
the  sale  took  place  happened  to  be  the  same  as  the  place  in 
which  the  goods  were  situated,  and  in  some  English  cases  the 
rule  has  been  stated  that  the  transfer  is  governed  by  the  law 
of  the  place  of  transfer  (p),  but  the  rule  approved  by  the  Court 


(k)  Cf,  Dicey,  Conflict  of  Laws  (5th  ed.  1932),  exception  to  his 
rule  154.  In  the  rule  itself,  stated  somewhat  doubtfully,  it  is  sub¬ 
mitted  that  the  author  is  unduly  conservative,  and  fails  to  recognize 
sufficiently  the  trend  of  the  modern  decisions  in  favour  of  the  lex  red 
sitae,  Cf.  Goodrich,  Conflict  of  Laws  (2nd  ed.  1938)  440. 

(l)  It  is  interesting  to  compare  this  somewhat  argumentative 
chapter  with  chapter  VII  of  the  more  recent  editions,  in  which  the 
rule  is  stated  as  being  settled.  See  also  Foote,  Private  International 
Law  (5th  ed.  1925)  284  if. 

(m)  (1858),  3  H.  &  N.  617. 

(n)  (1860),  5  H.  &  N.  728.  In  the  Court  of  Exchequer  the  judg¬ 
ment  was  based  upon  the  fact  that  the  sale  in  Norway  had  been  con¬ 
firmed  by  the  judgment  of  a  Norwegian  court,  but  in  the  course  of 
the  argument  Pollock  C.B.  put  the  case  simply  on  the  ground  of  a 
sale  valid  by  the  lex  rei  sitae  and  therefore  valid  elsewhere;  and  in 
the  Court  of  Exchequer  Chamber  this  dictum  of  Pollock  C.B,  was 
adopted  as  the  ground  of  decision.  Westlake’s  book  was  cited  in 
argument  in  the  Exchequer  Chamber,  and  we  may  conjecture  that 
Westlake  probably  exercised  an  important  influence  in  favour  of  the 
lex  rei  sitae  as  against  the  lex  domicilii,  but  the  report  of  Cammell 
V.  Sewell  does  not  furnish  precise  evidence  on  this  point. 

(o)  Although  the  contest  was  between  the  English  consignees  and 
the  Norwegian  buyer,  the  timber  had  been  shipped  in  Russia,  upon  a 
Prussian  ship,  and,  as  pointed  out  by  Cockburn  C.J.,  there  was  no 
evidence  that  the  sale  would  have  been  invalid  by  either  Russian  law 
or  Prussian  law, 

(V)  E.g.,  Alcock  v.  Smith,  [1892]  1  Ch.  238,  at  p.  267,  Kay  L.J.; 
Cf.  Emhiricos  v.  Anglo-Austrian  Bank,  [1905]  1  K.B,  677,  at  p.  683, 
Vaughan  Williams  L.J.  As  to  these  cases,  see  chapter  14,  §  4(d). 
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of  Exchequer  Chamber  in  Cammetl  v,  Sewell  is  that  a  disposi¬ 
tion  made  in  accordance  with  the  law  of  the  place  where  the 
goods  are  is  binding  everywhere  ('qj,  and  it  seems  clear  that  if 
the  place  of  transfer  differs  from  the  situs  of  the  goods,  it  is 
the  lex  ret  sitae  which  governs  (r). 

In  the  United  States  also  it  would  seem  to  be  clear  that  the 
modern  rule  is  that  the  law  governing  the  creation  and  trans¬ 
fer  of  interests  in  movables  is  the  lex  tei  sitae,  notwithstanding 
occasional  recognition  of  an  older  view,  approved  by  Story, 
that  the  governing  law  is  the  lex  domicilii  of  the  owner  (s). 

The  Conflict  of  Laws  Restatement  of  the  American  Law 
Institute  provides  that  the  capacity  to  make  a  valid  conveyance 
of  an  interest  in  a  chattel  (§  255),  the  formal  validity  of  a 
conveyance  of  an  interest  in  a  chattel  (§  256),  the  validity  in 
other  respects  of  a  conveyance  of  a  chattel  (§  257),  and  the 
nature  of  the  interest  created  by  a  conveyance  of  a  chattel 
(§  258),  ate  all  determined  by  the  law  of  the  state  (place, 

§  258)  where  the  chattel  is  at  the  time  of  the' conveyance* 

(2)  Change  of  Situs  Without  Consent  of  Owner, 

The  general  conveyancing  rule  just  stated  involves  as  its 
ordinary  consequence  that  a  title  to  a  chattel  acquired  under  the 
law  of  X,  where  the  chattel  is  situated,  is  entitled  to  recogni¬ 
tion  in  Y,  subject  to  any  inconsistent  rule  of  public  policy 
of  Y,  but  that  the  title  so  acquired  may  be  overridden  by  a 
title  validly  acquired  under  the  law  of  Y,  after  the  removal 
of  the  chattel  to  Y  (a), 

(q)  Cf,  Re  Anziani,  Herbert  v.  Ckristopherson,  [1930]  1  Ch*  407,  at 
p.  420,  Maugham  J.:  “I  do  not  think  that  anybody  can  doubt  that 
with  regard  to  the  transfer  of  goods,  the  law  applicable  must  be  the 
law  of  the  country  where  the  moveable  is  situate.  Business  could  not 
be  carried  on  if  that  were  not  so,’* 

(r)  Cf.  Foote,  op.  cit.,  293,  294;  Dicey,  Conflict  of  Laws  (5th  ed. 
1932),  notes  to  his  rule  152,  is  to  the  same  effect,  notwithstanding 
that,  somewhat  oddly,  he  incorporates  in  his  text  a  quotation  from 
Kay  L.J.  in  Alcock  v.  Smith,  supra,  and  relegates  to  a  footnote  a 
quotation  from  Cammell  v.  Sewell.  See  also  the  Ontario  case  of 
River  Stave  Co.  v.  Sill  (1886),  12  O.R.  557,  followed  in  MartMuson  v. 
Patterson  (1890),  20  O.R.  125,  affirmed  (1892),  19  O.A.R.  188  (both 
cases  of  chattel  mortgages). 

(s)  Goodrich,  Conflict  of  Laws  (2nd  ed.  1938)  409,  citing,  inter 
alia,  Green  v.  Van  BusTcirk  (1866-1868),  5  Wall.  307,  7  Wall.  139,  for 
the  lex  rei  sitae  as  against  the  lex  domicilii,  and  Guillanaer  y.  Howell 
(1866),  35  N.Y.  657,  for  the  lex  rei  sitae  as  against  the  lex  loci  actus. 
See  also  Beale,  Cases  on  Conflict  of  Laws,  1st  ed,  vol.  2,  p.  158,  note  1 
(to  Cammell  v.  Sewell). 

(a)  See  §  3(2)  (3),  infra. 
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Although  it  is  established  that  as  a  general  rule  the  lex  ret 
sitae  governs  all  matters  as  to  the  conveyance  of  the  chattel 
or  of  any  real  right  in  it,  troublesome  questions  arise  as  to 
possible  exceptions  to  the  general  rule  (b). 

In  a  ‘'caveat''  to  §§  256  and  257  of  the  Conflict  of  Laws 
Restatement  the  American  Law  Institute  says: 

The  Institute  expresses  no  opinion  whether  the  conveyance  of  an 
aggregate  unit  of  movables  may  not  be  governed  by  the  law  of  the 
place  where  the  various  items  are  aggregated  as  a  unit,  or  that  a 
conveyance  of  an  aggregate  unit  made  up  of  a  number  of  units, 
themselves  aggregates,  may  not  be  governed  by  the  law  of  the 
place  where  the  entire  unit  is  managed  so  far  as  such  conveyance 
is  not  contrary  to  the  public  policy  of  a  state  in  which  any  con¬ 
stituent  unit  is. 

One  important  question  is  whether  any  modification  of  the 
general  rule  should  be  admitted  if  a  chattel  is  removed  from 
one  country  to  another  without  the  express  or  implied  consent 
of  the  owner. 

In  the  United  States  there  is  some  authority  in  favour  of  the 
view  expressed  in  §  52  of  the  Proposed  Final  Draft  of  the  Con¬ 
flict  of  Laws  Restatement  of  the  American  Law  Institute, 
namely,  that  if  a  chattel  is  taken  without  the  owner's  consent 
to  a  country  of  which  he  is  not  a  citizen  or  in  which  he  is  not 
domiciled  that  country  has  no  jurisdiction  over  his  title  to  the 
chattel  until  he  has  had  a  reasonable  opportunity  to  remove 
it  or  until  the  period  of  prescription  in  that  country  has  run. 


(b)  It  is  not  intended  to  discuss  the  case  of  ships,  or  goods  in 
course  of  transit.  As  Westlake  says  in  his  comments  on  his  §  150, 
it  would  be  pedantic  to  apply  the  general  doctrine  so  as  to  bring  in 
the  law  of  a  casual  and  temporary  situs,  not  contemplated  by  either 
party  in  the  dealing  under  consideration.  Goods  in  course  of  transit 
give  rise  to  particularly  difficult  problems  the  discussion  of  which  is 
outside  the  scope  of  this  article.  One  attempt  to  solve  these  prob¬ 
lems  is  expressed  in  the  international  convention  concerning  conflict 
of  laws  relating  to  the  transfer  of  property  in  goods  under  contracts 
of  sale,  prepared  by  a  committee  of  the  International  Law  Associa¬ 
tion.  Two  classes  of  cases  as  to  goods  in  transit  have  to  be  consid¬ 
ered,  namely,  (1)  goods  which  are  in  transit  from  seller  to  buyer, 
pursuant  to  a  contract  of  sale,  giving  rise  to  the  question,  what  is 
the  law  governing  the  passing  of  the  property  under  that  contract, 
and  (2)  goods  which  while  they  are  in  transit  are  the  subject  of  a 
subsequent  transaction,  giving  rise  to  the  question,  what  is  the  law 
governing  the  property  effect  of  that  transaction.  C/.  Lewald,  in 
Repertoire  de  Droit  International,  vol.  7  (Paris,  1930)  375,  referring 
specially  to  Niboyet,  Des  Conflits  de  Lois  relatifs  a  ^Acquisition  de  la 
Propriete  et  des  Droits  sur  les  Meubles  Corporels  k  Titre  Particulier 
(Paris,  1912)  55  ff.  See  also  Hellendall,  The  Res  in  Transitu  and 
Similar  Problems  in  the  Conflict  of  Laws  (1939),  17  Can.  Bar  Rev.  7, 
105. 
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As  promulgated  in  1934  the  Restatement  contains,  in  place 
of  the  former  §  52,  merely  a  caveat  appended  to  §  49,  that  no 
opinion  is  ''expressed  on  the  question  whether  a  state  from 
which  a  chattel  has  been  removed  without  the  consent  of  the 
owner  may  not  also  exercise  legislative  jurisdiction  over  the 
title  to  the  chattel,’*  followed  by  a  comment:  "Even  though 
a  state  may  have  jurisdiction  over  a  chattel  brought  into  the 
state  without  the  consent  of  the  owner,  it  does  not,  at  com¬ 
mon  law,  exercise  such  jurisdiction  over  the  title  to  the  chattel’* 
fcj. 

The  persuasive  authority  of  Beale  can  be  invoked  in  favour 
of  both  the  general  principle  of  §  52  and  the  expression  of 
that  principle  in  terms  of  jurisdiction  fdj.  The  case  of  Edger- 
ly  V*  Bush  (e)  apparently  is,  he  says,  the  only  direct  authority 
for  the  proposition  that  if  A  is  owner  under  the  law  of  state  X 
of  a  chattel  situated  there,  and  the  chattel  is  taken  to  state  Y 
without  the  express  or  implied  consent  of  the  owner,  state  Y 
has  no  jurisdiction  to  divest  the  owner’s  title  in  favour  of  a 
purchaser  or  mortgagee  there.  In  the  case  mentioned  the  plain¬ 
tiff,  a  mortgagee,  had  a  good  title  to  a  span  of  horses  by  the 
law  of  New  York.  The  horses  were  then  taken  by  the  mort¬ 
gagor  to  the  province  of  Quebec,  without  the  consent  of  the 
plaintiff  and  in  breach  of  the  contract  between  the  parties. 
They  were  subsequently  sold  in  Quebec  by  a  "regular  trader, 
dealing  in  horses”  to  a  purchaser  in  good  faith  and  without 
notice,  and  later  were  resold  to  the  defendant.  In  an  action 
brought  in  New  York  for  conversion,  it  was  held  that  if  the 
law  of  Quebec  were  the  governing  law  the  defendant  would 
have  a  good  title  (f)^  but  that  effect  would  not  be  given  in 

(c)  See  also  to  the  same  effect  comment  (c)  and  caveat  to  §  102. 
As  to  the  removal  of  a  mortgaged  chattel  , without  the  consent  of  the 
mortgagee,  see  §  268;  as  to  the  removal  of  a  chattel  which  is  the 
subject  of  a  conditional  sale,  without  the  consent  of  the  conditional 
seller,  see  §  275. 

(d)  Beale,  Jurisdiction  over  Title  of  Absent  Owner  in  a  Chattel 
(1927),  40  Harv.  L.  Rev.  805;  cf.  Jurisdiction  over  Movable  Property 
brought  into  a  State  without  the  Owner's  Consent  (1911),  24  Harv. 
li.  Rev.  567. 

(e)  (1880),  81  N.Y.  199. 

(/)  As  to  the  effect  of  art.  1489  C.C.  (Que.),  in  question  in 
Edgerly  yi'Bush,  see  McKenna  v.  Prieur  and  Hope^  (1925),  56  O.L.R. 
389,  C19253  2  D.L.R.  460,  in  §  3(3),  infra,  from  which  it  appears  that 
the  sale  by  the  trader  in  Quebec  would  not  convey  to  the  purchaser 
any  proprietary  iright  as  against  the  true  owner.  Under  art.  1487 
‘‘the  sale  of  a  thing  which  does  not  belong  to  the  seller  is  null,  subject 
to  the  exceptions  declared  in  the  three  next  following  articles." 
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New  York  to  the  law  of  Quebec  so  as  to  divest  a  title  lawfully 
acquired  and  held  under  the  law  of  New  York,  in  a  case  in 
which  the  chattels  had  been  removed  to  Quebec  without  the 
consent  and  against  the  will  of  the  owner.  doubt/'  said 

the  court,  ‘Vhether  ....  it  has  ever  been  adjudged  that  such 
title  has  been  divested  by  the  surreptitious  removal  of  the 
thing  into  another  state,  and  a  sale  of  it  there  under  different 
laws'*  (g). 

The  doctrine  which  underlies  the  particular  form  of  state¬ 
ment  contained  in  §  52,  (thzt  is,  the  lack  of  jurisdiction  or 
power  of  a  state  to  affect  or  divest  a  title  validly  created  under 
the  law  of  some  other  state  which  in  the  circumstances  is  re¬ 
garded  as  being  the  sole  law  governing  the  title)  has  been  the 
subject  of  some  criticism  (h).  If  valid,  the  doctrine  seems  to 
involve  some  possible  consequences  peculiar  to  the  constitu¬ 
tional  law  of  the  United  States  (i).  Upon  this  I  do  not  ven¬ 
ture  to  express  any  opinion. 

It  is  of  course  another  question  whether  the  principle  of 
§  52,  regardless  of  its  particular  mode  of  expression,  is  socially 
desirable,  that  is,  whether  the  rule  that  the  lex  ret  sitae  governs 
the  conveyance  of  a  chattel  ought  to  be  modified  in  the  case  of 
a  chattel  which  has  been  taken  from  one  country  to  another 
without  the  owner's  consent,  and  dealt  with  in  the  latter 
country  (j). 

The  question  may  be  regarded  as  the  conflict  of  laws  phase 
of  the  ancient  question  upon  which  different  systems  of  local 
laws  have  taken  different  views  (k),  namely,  where  the  line  is  to 
be  drawn  between  the  protection  of  the  interest  of  an  owner 


(g)  I  have  omitted  some  other  grounds  of  decision  mentioned^  in 
the  judgment,  all  eliminated  as  untenable  by  Beale  in  the  article 
already  cited. 

(/t)  See  especially  Validity  of  Judgments  refusing  Recognition  to 
Chattel  Mortgages  recorded  in  another  State  (1928),  37  Yale  L.J. 
966,  and  the  articles  there  cited. 

(i)  Chattel  Mortgages  and  Conditional  Sale  Recording  Acts  in  the 
Conflict  of  Laws  (1928),  41  Harv.  L.  Rev.  779;  note  already  cited, 
37  Yale  L.J.  966,  at  pp.  969-971. 

(j)  The  desirability  of  some  modification  of  the  rule  seems  to  be 
approved  in  the  articles  already  cited,  40  Harv.  L.R.  805,  at  P.  810, 
and  37  Yale  L.J.  966,  at  p.  971.  Goodrich,  Conflict  of  LaWs  (2nd  ed. 
1938)  412,  mentions  some  analogies  pro  and  con,^and  is  inclined  to 
doubt  the  existence  of  the  suggested  exception  to  full  control  by  the 
law  of  the  situs,  but  expresses  no  opinion  as  to  its  desirability. 

(k)  See,  e.g,,  Franklin,  Security  of  Acquisiti^  and  of  Transac¬ 
tion:  La  Possession  Vaut  Titre  and  Bona  Fide  Purchase  (1932),  6 
Tulane  L.R.  589. 
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out  of  possession  and  the  protection  of  the  interest  of  an 
innocent  purchaser  from  the  possessor.  If  the  desirability  of  the 
proposed  modification  of  the  conveyancing  rule  in  the  conflict 
of  laws  is  tested  by  reference  to  the  policy  of  the  common 
law  with  regard  to  domestic  transactions  not  involving  any 
foreign  element,  the  proposed  modification  may  be  said  to  be  in 
accord  with  the  traditional  policy  of  the  common  law  to  pro¬ 
tect  the  owner  rather  than  the  innocent  purchaser  (1) ,  as  con¬ 
trasted  with  the  policy  of  the  civil  law  to  protect  the  purchaser 
rather  than  the  owner.  It  may  be  remarked,  however,  that  the 
pronounced  tendency  of  modern  English  legislation  has  been 
to  extend  the  cases  in  which  protection  is  given  to  the  innocent 
purchaser  at  the  expense  of  the  owner  (m)y  and  in  the  United 
States  and  Canada  the  general  object  of  chattel  mortgage  and 
conditional  sale  legislation  is  t9  give  to  an  innocent  purchaser 
a  larger  measure  of  protection  than  the  common  law  gave  him. 
Some  of  the  cases,  not  yet  remedied  by  legislation,  in  which 
title  rather  than  purchase  is  still  protected  by  the  common  law, 
are  hard  to  justify  on  principle,  as  contrasted  with  other  cases 
in  which  purchase  is  protected  rather  than  title  (n). 

The  extreme  case  of  removal  without  the  owner's  consent  is 
the  case  of  a  stolen  chattel,  and  the  question  might  be  put  in 
this  form:  If  a  chattel  were  sold  in  market  overt  in  England, 
would  it  make  any  difference  to  the  validity  of  the  buyer's 
title  that  the  chattel  had  been  stolen  by  the  seller  in  Scotland 
or  France?  If  not,  a  fortiori,  if  a  sale  is  made  in  England  by  a 
person  who  is  in  possession  of  a  chattel  with  the  owner's  con¬ 
sent,  and  in  such  circumstances  that  by  English  law  he  can  give 
a  good  title  as  against  the  owner  to  a  third  party,  it  would 
make  no  difference  that  the  chattel  had  been  removed  to  Eng¬ 
land  without  the  owner's  consent.  In  any  event  the  question 
is  of  course  not  merely,  whether  the  sale  is  valid  in  England, 
but  whether  the  sale  in  England  is  entitled  to  recognition  else¬ 
where. 


(l)  As  expressed  bluntly  but  too  broadly,  in  Edgenrly  v.  Bush 
(1880),  81  N.Y.  at  p.  204:  “Our  policy  Has  been,  and  is,  to  protect  the 
right  of  ownership,  and  to  leave  the  buyer  to  take  care  that  he  gets 
a  good  title.” 

(m)  See  the  successive  Factors  Acts  of  1823,  1825,  1842,  1877  and 
1889;  the  Sale  of  Goods  Act,  1893,  s.  25.  The  Factors  Act,  1889, 
and  the  Sale  of  Goods  Act  have  been  re-enacted  in  all  the  common  law, 
provinces  of  Canada. 

{n)  Cf,  article  cited,  sttpra,  6  Tulane  L.R.,  pp.  594-595. 
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^  While  the  question  does  not  seem  to  have  been  specifically 
discussed  in  the  English  and  Canadian  cases,  it  seems  to  have 
been  taken  for  granted  that  the  validity  of  a  conveyance  by 
the  lex  tei  sitae  is  not  affected  by  the  fact  that  the  chattel  has 
been  taken  to  the  place  of  transfer  without  the  consent  of  the 
owner  (o).  The  leading  case  of  Cammell  v.  Sewell  (p),  al¬ 
ready  cited,  is  perhaps  not  conclusive  on  this  point,  because 
there  the  master  of  the  ship,  though  not  of  course  authorized 
to  wreck  the  ship  in  Norwegian  territorial  waters  and  to  sell 
the  cargo  there,  did  have  authority  to  take  the  ship  and  cargo 
from  the  port  of  shipment  in  Russia  tO'  the  port  of  destination 
in  England,  and  the  possibility  that  the  ship  might  be  wrecked 
in  Norwegian  waters  and  there  sold  in  accordance  with  Nor¬ 
wegian  law  might  be  considered  as  one  of  the  risks  which  the 
owners  must  have  assumed.  However  that  may  be,  Crompton 
J.,  delivering  the  judgment  of  the  majority  of  the  Court  of 
Exchequer  Chamber,  said,  ''And  we  do  not  think  that  it  makes 
any  difference  that  the  goods  were  wrecked,  and  not  intended 
to  be  sent  to  the  country  where  they  were  sold.  We  do  not 
think  that  the  goods  which  were  wrecked  here  would,  on 
that  account,  be  the  less  liable  to  our  laws  as  to  market  overt, 
or  as  tO'  the  landlord's  right  of  distress,  because  the  owners  did 
not  forsee  that  they  would  come  to  England"  (q). 

We  have  in  the  English  case  of  Embiticos  v.  Anglo-Austvicm 
Bank  (t)  the  extreme  case  of  a  cheque  drawn  by  a  Rumanian 
bank  in  Rumania  upon  an  English  bank,  stolen  in  Rumania, 
taken  to  Austria  by  the  thief,  and  there  cashed  by  a  bank  in 
good  faith  and  without  gross  negligence  so  as  to  confer  a  good 
title  by  Austrian  law  upon  the  cashing  bank.  It  was  held  by 
the  Court  of  Appeal  that  the  title  so  acquired  was  entitled  to 
recognition  in  England.  In  other  words,  the  court  held  that 
the  rule  that  the  validity  of  the  transfer  of  a  chattel  is  governed 
by  the  tex  rei  sitae  (s)  applies  to  the  transfer  of  a  cheque,  and 


(o)  In  a  Nova  Scotia  chattel  mortgage  case,  Singer  Sewing  Ma¬ 
chine  Co*  V.  McLeod  (1888),  20  N.S.R.  341,  there  is  an  obiter  dictum 
that  if  the  chattel  is  removed  to  another  country  without  the  owner’s 
consent,  the  title  will  not  be  affected  by  a  subsequent  dealing  there. 

(p)  (1860),  6  H.  &  N.  728. 

(g)  5  H-  &  N.  728,  at  pp,  744-746. 

(r)  [1905]  1  K.B.  677.  As  to  this  case,  see  chapter  14,  §  4(d). 

(s)  Stated  in  one  passage  in  the  judgment  as  “the  law  of  the 
place  where  the  transfer  takes  place.”  The  looseness  of  this  ex¬ 
pression  is  immaterial  in  the  particular  circumstances,  the  place  of 
transfer  of  the  cheque  being  necessarily  the  same  as  the  situs. 
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no  dfficulty  was  made  on  the  ground  that  the  cheque  had  been 
taken  to  the  place  of  transfer  without  the  consent  of  the  owner. 

Again,  in  the  Ontario  case  of  McKenna  v.  Prieur  and  Hope 
(t),  z  motor  car  was  stolen  in  Rhode  Island,  and  after  ad¬ 
ventures  of  which  we  have  no  record  was  the  subject  of  a  con¬ 
tract  of  sale  in  the  province  of  Quebec  and  was  subsequently 
delivered  to  the  buyer  in  the  province  of  Ontario  and  there 
resold  by  him.  The  Ontario  court  discussed  the  effect  of  the 
Quebec  transaction  ( u) ,  and  while  it  was  assumed  that  by  the 
law  of  Rhode  Island,  as  by  the  law  of  Ontario,  a  thief  cannot 
give  a  good  title,  there  was  no  suggestion  that  the  law  of 
either  Rhode  Island  or  Ontario  could  be  applied  if  it  should 
appear  that  the  Quebec  buyer  got  a  good  title  by  the  law  of 
Quebec. 

It  would  appear  that  in  France  the  lex  tei  sitae  will  be  applied 
to  determine  the  property  in  movables  actually  situated  in 
France,  without  regard  to  the  reasons  why  they  are  so  situated, 
whether  as  the  result  of  force  majeute  or  without  the  consent 
of  the  owner  or  otherwise  (v).  So,  in  Germany  (w), 

§  3*  Borderland  Between  Contract  and  Convey ance* 
(1)  Lex  Rei  Sitae  Different  from  Proper  Law, 

Stated  broadly,  the  problem  now  to  be  discussed  is,  what  is 
the  result  if  a  transaction  contains  both  contractual  and  con¬ 
veyancing  elements,  and  the  proper  law  of  the  contract  (a)  is 
the  law  of  one  country  and  the  law  governing  the  conveyance 
of  the  chattel  (the  lex  rei  sitae)  is  that  of  another  country.  The 
solution  of  the  problem,  broadly  stated,  would  appear  to  be 
that  the  contractual  effect  of  the  transaction  is  governed  by  the 
proper  law  of  the  contract  and  the  property  effect  by  the  lex 
rei  sitae;  and  that  in  case  of  conflict  the  former  law  must  yield 
to  the  latter,  or,  in  other  words,  the  contractual  rights  and 
duties  of  the  parties  under  the  proper  law  of  the  contract  can 


(t)  (1925),  56  O.L.R.  389,  [1925]  2  D.L.R.  460. 

(u)  To  be  further  discussed  in  §  3(3),  infra, 

(v)  Niboyet,  Manuel  de  Droit  International  Prive,  Paris,  1928, 
§  509,  p.  637;  Lorenzen,  French  Rules  of  the  Conflict  of  Laws  (1928), 
38  Yale  L.J.  164,  at  p.  173. 

(w)  Frankenstein,  Internationales  Privatrecht,  vol.  2,  Berlin, 
1929,  p.  42,  paragraph  (b) ;  Lewald,  in  Repertoire  de  Droit  Interna¬ 
tional,  vol.  7,  Paris,  1930,  p.  369,  §  267. 

(a)  As  to  the  proper  law  of  a  contract,  see  chapter  14,  §  5(a), 
and  chapter  16,  §  3. 

25 — c.Xt. 
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be  enforced  only  in  so  far  as  they  are  consistent  with  the  re¬ 
cognition  of  the  property  rights  existing  or  created  under  the 
tex  rei  sitae. 

Under  the  Conflict  of  Laws  Restatement  if  a  contract  is 
made  in  one  country  and  relates  to  a  chattel  situated  in  another 
country,  the  proper  law  of  the  contract  is  necessarily  different 
from  the  law  governing  the  conveyance  of  the  chattel.  In  stating 
this  I  am  assuming  that  §§  332  and  following  of  the  Restate¬ 
ment,  which  provide  that  the  validity  and  effect  of  a  contract 
arc  governed  by  the  law  of  the  place  of  making,  apply  to  a 
contract  relating  to  a  chattel.  Sections  340  and  following 
specifically  provide  for  a  contract  relating  to  land  as  distin¬ 
guished  from  a  conveyance  of  land,  and,  in  the  absence  of 
corresponding  provisions  as  to  a  contract  relating  to  a  chattel, 
it  may  be  presumed  that  such  a  contract  is  governed  by  the 
rules  applicable  to  contracts  generally. 

So,  under  English  law,  if  a  chattel  is  situated  in  one  country, 
and  ai  contract  relating  to  it  is  made  in  another  country,  it 
may  happen  (depending  on  the  other  circunoistances)  that  the 
proper  law  of  the  contract  is  different  from  the  lex  rei  sitae.  On 
the  other  hand,  under  English  law,  but  not  under  the  Restate¬ 
ment  rule,  if  the  situs  of  the  chattel  and  the  place  of  making 
of  the  contract  are  the  same,  it  may  conceivably  happen  that 
the  proper  law  of  the  contract  is  different  from  the  lex  rei  sitae. 
And  what  may  happen  under  English  law  may  of  course  happen 
under  the  law  of  a  state  of  the  United  States  if  effect  is  not 
there  given  to  the  Restatement  rule. 

If,  for  example,  a  chattel  is  situated  in  one  country,  and  an 
offer  with  regard  to  it  is  accepted  in  another  country,  the  lex 
rei  sitae  and  the  proper  law  of  the  contract  will  necessarily  be 
different  under  the  Restatement  rule,  and  may  be  different  under 
the  English  rule.  Again,  if  the  situs  and  the  place  of  making 
of  the  contract  are  one  country,  but  delivery  and  payment  are 
to  be  made  in  another  country,  the  law  of  the  former  country 
will  under  the  Restatement  rule  govern  both  property  and  con¬ 
tract,  whereas  under  English  law  it  is  probable  that  the  proper 
law  of  the  contract  will  be  held  to  be  different  from  the  lex 
rei  sitae. 

Inasmuch  as  English  rules  of  conflict  of  laws  prevail  also  in 
all  those  provinces  of  Canada  in  which  the  law  is  based  upon  the 
common  law  of  England,  it  is  not  necessary  here  to  lay  stress 
on  the  fact  that  each  province  of  Canada  is  a  separate  "country’ 
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as  regards  the  conflict  of  laws  (b);  and  therefore  I  have,  for  the 
sake  of  simplicity  of  statement,  spoken  of  ‘"English'"  rules  of 
conflict  of  laws,  except  when  there  appears  to  be  some  difference 
between  the  English  rules  and  those  prevailing  in  a  Canadian 
province. 

Special  mention  must,  however,  be  made  of  the  province  of 
Quebec.  Its  law  of  property  and  civil  rights,  derived  chiefly 
from  French  law,  was  codified  in  1866  under  the  title  of  the 
Civil  Code  of  Lower  Canada.  This  code,  unlike  the  French 
Civil  Code,  contains  a  comprehensive  series  of  provisions  relating 
to  the  conflict  of  laws  (c),  of  which  articles  7  and  8  are  as 
follows  (d): 

7.  Acts  and  deeds  made  and  passed  out^  of  Lower  Canada  are 
valid,  if  made  according  to  the  forms  required  by  the  law  of  the 
country  where  they  were  passed  or  made. 

8.  Deeds  are  construed  according  to  the  laws  of  the  country 
where  they  were  passed,  unless  there  is  some  law  to  the  Cimtrarj^ 
or  the  parties  have  agreed  otherwise,  or  by  the  nature  of  the  deed 
or  from  other  circumstances,  it  appears  that  the  intention  of  the 
parties  was  to  be  governed  by  the  law  of  another  place;  in  any  of 
which  cases,  effect  is  given  to  such  law,  or  such  intention  expressed 
or  presumed. 


(2)  Transaction  in  One  Country  and  Recognition 
in  Another, 

The  Conflict  of  Laws  Restatement,  §  260,  is  as  follows: 

260.  An  interest  in  a  chattel  acquired  in  accordance  with  tl^ 
law  of  the  state  in  which  the  chattel  is  at  the  time  the  interert 
is  acquired  will  be  recognized  in  a  state  into  which  the  chattel  is 
subsequently  taken. 

Returning  to  the  broad  statement  already  made  that  the  law 
governing  the  conveyance  of  property  (the  lex  rei  sitae)  must 
prevail  over  the  proper  law  of  the  contract,  if  they  conmet,  we 
may  attempt  to  classify  the  situations  in  which  the  conflict  be- 

ih\  esneciallv  as  to  domicile  in  a  particular  province  as  dis- 

(c)  Article  6  has  been  quoted  in  part  in  §  2(1),  note  W. 

As  the  Enelish  version  quoted  iii  the  text  is  neither  arastic 

cette  ki,  ou  a  cette  intention  expnmee  on  presumee. 
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tween  the  two  laws  may  arise.  We  may  suppose  a  transaction 
taking  place  in  X  between  A,  the  owner  of  a  chattel  situated 
there,  and  Bt  omitting  for  the  moment  any  question  of  a  further 
transaction  between  B  and  a  third  person,  C,  (1)  If  by  the 
lex  tei  sitae  the  effect  of  the  transaction  between  A  and  B  is  that 
the  property  in  the  chattel  passes  absolutely  to  B,  then  B  has 
a  good  title  elsewhere,  without  regard  to  the  effect  of  the 
transaction  by  the  proper  law  of  the  contract.  (2)  So,  if  by 
the  lex  ret  sitae  the  property  passes  to  B  in  some  modified  sense 
or  subject  to  some  property  right  on  A*s  part,  again  it  would 
seem  that  whatever  may  be  the  property  rights  which  A  and  B 
respectively  retain  or  acquire,  those  property  rights  are  entitled 
to  recognition  elsewhere,  without  regard  to  the  effect  of  the 
transaction  by  the  proper  law  of  the  contract  (even  if  by  that 
law  an  absolute  title  or  no  title,  as  the  case  may  be,  passes  to 
B) ,  (3)  Lastly,  if  by  the  lex  rei  sitete  the  transaction  is  regard¬ 

ed  as  purely  contractual,  transferring  no  property  right  of  any 
kind  to  B,  it  would  seem  that  effect  must  be  given  to  the  nega¬ 
tion  of  B's  title  by  the  lex  rei  sitae  without  regard  to  the  effect 
of  the  transaction  by  the  proper  law  of  the  contract  (even  if  by 
that  law  B  would  otherwise  get  either  a  modified  or  an  ab¬ 
solute  title) .  In  any  of  these  cases,  however,  effect  is  to  be  given 
to  the  proper  law  of  the  contract  so  far  as  that  is  consistent 
with  recognition  of  the  title  of  A  or  B,  as  the  case  may  be, 
existing  or  created  under  the  lex  rei  sitae:  though  it  may  be  con¬ 
ceded  that  the  distinction  between  the  property  effect  and  the 
contractual  effect  of  the  transaction  between  A  and  B  usually 
becomes  important  only  by  reason  of  some  other  transaction 
between  A  or  B,  as  the  case  may  be,  and  some  third  party  who 
claims  to  have  acquired  or  retained  the  title.  Furthermore  the 
reported  cases  usually  relate  only  to  the  property  aspect,  if 
there  is  one,  either  because  it  happens  that  the  contractual 
aspect  is  clear,  or  because,  as  so  often  happens  when  two  innocent 
parties  are  claiming  the  ownership  of  one  thing,  the  intermed¬ 
iate  party  who  has  dealt  with  both  of  them  is  financially  worth¬ 
less,  so  that  the  contractual  rights  of  either  of  them  against 
him  are  not  worth  litigation. 

There  may  of  course  be  various  reasons  why  under  a  contract 
of  sale  or  other  transaction  between  A  and  B  no  title  will  pass 
to  B.  If  the  lex  tei  sitae  is  English  law  or  a  law  based  upon 
English  law  the  reason  why  no  title  passes  to  B  under  a  contract 
of  sale  may  be  that  the  subject  matter  is  not  in  existence  (e.gr., 
a  chattel  to  be  manufactured  by  A  for  B:  future  goods),  or 


§  3.  Borderland  Situations 


389 


that  the  subject  matter  is  not  specific  {e.g.,  a  contract  for  sale 
by  description:  unascertained  goods),  or  that  the  subject  matter 
is  not  owned  by  A  (whether  it  is  a  case  of  future  goods — a 
chattel  to  be  procured  by  A — or  simply  a  case  of  Ks  purporting 
to  sell  a  chattel  which  he  does  not  own) ;  or  the  reason  why  no 
title  passes  to  B  may  be  that  even  though  the  subject  matter 
is  specific  and  is  owned  by  A  (conditions  precedent  to  the 
passing  of  the  title  to  B) ,  the  contract  is  executory  in  its  nature 
(e,gr.,  a  conditional  sale  or  other  contract  to  sell)  and  is  not  a 
present  sale.  If  the  lex  ret  sitae  is  not  English  law  or  a  law 
based  on  English  law,  there  may  be  still  other  and  different 
reasons  why  the  title  does  not  pass,  (as,  for  example,  that  there 
has  been  no  delivery  of  possession,  and  therefore  that  the  trans¬ 
action  operates  by  way  of  contract  only  and  not  as  a  convey¬ 
ance).  We  are  not,  however,  concerned  with  the  reasons,  but 
must  accept  whatever  the  lex  ret  sitae  tells  us  is  the  property  effect 
of  the  transaction. 

Conversely,  the  transaction  between  A  and  B  may  be  a  con¬ 
tract  of  sale  under  which  by  the  law  of  X,  where  the  chattel 
is  situated,  the  property  passes  at  once  to  B  without  formal 
conveyance  and  without  delivery  of  possession;  or  the  transac¬ 
tion  may  be  one  by  which  A,  retaining  possession  of  the  chattel, 
transfers  under  the  law  of  X  a  special  or  modified  property 
in  it,  as,  for  example,  by  way  of  security  or  for  some  special 
purpose. 

If  we  now  suppose,  in  any  of  the  situations  just  outlined, 
that  the  chattel  is  removed  from  X  to  Y,  and  consider  further 
the  question  of  the  recognition  in  Y  of  the  property  effect  of 
the  transaction  which  took  place  in  X,  two  possible  limitations 
should  be  mentioned. 

(a)  If,  for  example,  by  the  law  of  X  the  property  or  some 
partial  or  modified  property  right  has  passed  from  A  to  B. 
without  delivery  of  possession  of  the  chattel,  the  ordinary  opera¬ 
tion  of  the  rule  that  B's  title  is  entitled  to  recognition  in  Y 
may  be  prevented  by  the  fact  that  the  transfer  of  the  title  in 
the  circumstances  would  not  only  be  ineffective  if  the  transac¬ 
tion  had  taken  place  in  Y,  but  by  a  rule  of  public  policy  of  Y 
is  also  regarded  as  ineffective  even  in  the  case  of  a  transaction 
which  took  place  in  X  while  the  chattel  was  situated  there  (e) . 
The  commonest  example  of  the  foregoing  limitation  on  the 
recognition  in  Y  of  a  title  acquired  in  X  is  the  case  of  a 

(e)  See  also  the  end  of  §  3(4),  infra. 
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chattel  mortgage  validly  created  in  X  without  delivery  of  pos¬ 
session,  and  the  subsequent  removal  of  the  chattel  to  Y,  the  law 
of  which  refuses  to  recognize  the  mortgagee's  title  (f). 

(b)  In  the  converse  case,  it  has  been  said  that  the  recognition 
in  the  new  situs  of  a  property  right  established  under  the  law 
of  the  former  situs  is  subject  to  a  limitation,  namely,  that 
if  the  conditions  required  by  the  law  of  the  former  situs  for 
the  constitution  of  a  property  right  have  not  been  completely 
fulfilled  at  the  time  of  the  change  of  situs,  it  is  the  law  of  the 
new  situs  which  decides  what  effect  is  to  be  given  to  the  state 
of  facts  existing  at  the  time  of  the  change  (g).  Consequently, 
if  a  transaction  takes  place  in  X  relating  to  a  chattel  situated 
there,  and  if  by  the  law  of  X  the  title  does  not  pass  from  A 
to  B,  then  when  the  chattel  is  removed  to  Y,  the  law  of  Y  be¬ 
comes  applicable  so  as  to  cause  the  title  to  pass  to  B,  if  by  the 
law  of  Y  a  similar  transaction  taking  place  in  Y  would  have 
had  the  effect  of  conferring  the  title  on  B. 

It  is  submitted,  however,  that  the  limitation  just  stated  can¬ 
not  be  admitted.  If,  for  example,  by  the  law  of  X  the  effect 
of  a  transaction  which  takes  place  between  A  and  B  relating 
to  a  chattel  situated  there  is  that  no  property  passes  to  B,  that 
is  to  say,  if  the  transaction  is  regarded  as  being  purely  contractual 
or  executory  by  the  law  of  X,  and .  under  the  law  of  X  the 
property  in  the  chattel  is  still  in  A,  it  seems  clear  that  A's  pro¬ 
perty  right  established  by  the  law  of  X  is  entitled  to  recogni¬ 
tion  in  Y,  and  consequently  that  the  denial  of  B's  property 
tight  by  the  law  of  X  is  entitled  to  recognition  in  Y.  If,  accord¬ 
ing  to  the  suggested  limitation  now  under  discussion,  the  mere 
contract  under  the  law  of  X  were  transformed  into  a  conveyance 
of  the  chattel  under  the  law  of  Y  upon  the  removal  of  the 
chattel  to  Y,  on  the  ground  that  the  law  of  Y  becomes  applicable 
for  the  purpose  of  defining  the  property  effect  of  the  transaction, 
and  that  under  the  law  of  Y  a  similar  transaction  would  have 
the  effect  of  a  conveyance,  the  result  would  be  that  contrary  to 
principle  the  law  of  Y  would  refuse  to  recognize  A's  property 
right  retained  or  established  under  the  law  of  X.  When  the  law 
of  X  says  that  the  property  has  not  passed  from  A  to  B,  it 


(/)  See  §  4(2),  Case  A  (2),  infra. 

Ig)  This  appears  to  be  Zitelmann's  doctrine,  adopted  by  Lewald, 
in  Repertoire  de  Droit  International,  vol,  7,  Paris,  1930,  pp.  374,  375, 
§§  284  ff.,  and  in  Das  Deutsche  Internationale  Privatrecht,  Leipzig, 
1931,  pp.  187-189,  §§  248,  249;  c/.  Frankenstein,  Internationales 
Privatrecht,  vol.  2,  Berlin,  1929,  pp.  45,  46. 
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necessarily  says  that  the  property  remains  in  A,  and  this  as¬ 
certainment  of  the  ownership  of  the  chattel  by  the  then  lex  rei 
sitae  would  seem  to  be  as  much  entitled  to  recognition  in  Y  as, 
admittedly,  the  title  ascertained  by  the  law  of  X  would  be 
entitled  to  recognition  in  Y  in  the  converse  case  of  the  trans¬ 
action  being  regarded  by  the  law  of  X  as  a  conveyance  from 
A  to  B.  It  would  seem  also  to  follow  that  if  by  the  law  of 
X  the  transaction  has  the  effect  of  transferring  to  B  some  partial 
or  modified  title,  the  respective  property  rights  of  A  and  B  as¬ 
certained  by  the  law  of  X  are  entitled  to  recognition  in  Y. 

(3)  Subsequent  Transaction  in  New  Situs. 

We  may  next  suppose  that  the  transaction  between  A  and  B 
is  followed  by  a  transaction  between  A  or  B  on  the  one  part, 
and  C,  on  the  other,  under  which  C  claims  to  have  acquired 
the  property  in  the  chattel.  If  at  the  time  of  both  transactions 
the  chattel  is  situated  in  the  same  country,  the  result  is  com¬ 
paratively  simple;  the  lex  rei  sitae  governs  the  property  effect  of 
both  transactions.  If,  however,  the  situs  of  the  chattel  is  changed 
in  the  interval  between  the  two  transactions,  being  in  X  at  the 
time  of  the  first  transaction  and  in  Y  at  the  time  of  the  second 
transaction,  the  situation  is  more  complicated.  The  first  trans¬ 
action  is  governed  as  to  its  property  effect  by  the  law  of  X, 
and  as  to  its  contractual  effect  by  the  proper  law  of  the  contract, 
and  the  second  transaction  is  governed  as  to  its  property  effect 
by  the  law  of  Y  (subject  to  the  possible  modification,  already 
discussed  (h)  ^  in  case  the  chattel  has  been  removed  from  X  to  Y 
without  the  owner’s  consent) ,  and  is  governed  as  to  its  contrac¬ 
tual  effect  by  the  proper  law  of  the  contract.  Full  recognition 
must  be  given  to  the  property  effect  of  the  second  transaction 
under  the  law  of  Y,  and  if  that  law  gives  a  good  title  to  C, 
his  title  is  entitled  to  recognition  in  X  notwithstanding  that  he 
would  not  have  got  a  good  title  by  the  law  of  X  in  the  event 
of  both  transactions  being  governed  by  the  law  of  X.  In  other 
words,  a  title  acquired  or  retained  under  the  law  of  X  by  virtue 
of  the  first  transaction  may  be  defeated  or  rendered  nugatory 
under  the  law  of  Y  by  the  second  transaction.  The  law  of  X 
which  was  the  governing  law  so  long  as  it  was  the  lex  rei  sitae 
and  by  virtue  of  its  being  the  lex  rei  sitae,  obviously  must  yield 
to  the  law  of  Y  with  regard  to  the  property  effect  of  any  trans- 

(K)  See  §  2(2),  supra. 
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action  which  has  taken  place  since  the  removal  of  the  chattel 
to  Y  (i). 

The  conditional  sale  and  chattel  mortgage  cases  afford  of 
course  the  widest  variety  of  illustration  of  the  operation  of  the 
rules  just  stated,  but  those  cases  are  so  varied  that  they  give  rise 
to  situations  which  require  further  subdivision  and  classification 
They  are  therefore  reserved  for  separate  subsequent  considera¬ 
tion.  In  the  meantime  an  attempt  will  be  made  to  illustrate 
the  operation  of  the  rules  by  other  cases. 

(4)  Particular  Situations, 

(a)  Sale  and  Agreement  to  Sell, 

In  Cammell  v.  Sewell  (j) ,  already  cited,  goods  were  shipped 
on  a  Prussian  ship  at  a  Russian  port  for  delivery  to  an  English 
firm.  The  ship  was  wrecked  on  the  coast  of  Norway,  and  the 
cargo  was  discharged  and  sold  by  the  master  in  Norway.  It  was 
held  that  the  buyer  got  a  good  title  by  the  law  of  Norway  and 
therefore  a  title  which  was  good  in  England.  It  appeared  that 
even  by  the  law  of  Norway  the  master  could  not,  as  between 
himself  and  the  owners  of  the  ship  or  the  owners  of  the  cargo, 
justify  the  sale,  and  that  he  remained  liable  to  them,  but  as  the 
only  question  in  the  case  was  the  validity  of  the  buyer's  title, 
the  contractual  aspects  were  not  further  discussed,  a,nd  it  was 
not  necessary  to  decide  whether  the  proper  law  of  the  contract 
or  any  of  the  contracts  with  regard  to  the  ship  or  the  cargo  was 
Russian,  Prussian  or  English, 

In  the  Ontario  case  of  McKenna  o.  Prieur  and  Hope  (k) ,  al¬ 
ready  cited,  a  motor-car  was  sold  by  one  McDermott,  a  dealer  in 
second-hand  cars,  carrying  on  business  at  Montreal  in  the  prov¬ 
ince  of  Quebec,  to  the  defendant  Hope,  a  dealer  carrying  on  busi¬ 
ness  at  Alexandria  in  the  province  of  Ontario.  It  transpired 
subsequently  that  the  car  had  been  stolen  from  the  plaintiff  in 
Rhode  Island,  and  action  was  brought  by  him  in  Ontario 
against  Hope  and  one  Prieur  to  whom  Hope  had  resold  the  car. 

(t)  The  same  principle  prevails,  broadly  speaking,  in  other  sys¬ 
tems  of  conflict  of  laws.  See,  e.^.,  Niboyet,  Manuel  de  Droit  Inter¬ 
national  Prive,  Paris,  1928,  §  511,  p.  638;  Lewald,  in  Repertoire  de 
Droit  International  vol.  7,  Paris,  1930,  p.  373,  §  282,  and  in  Das 
Deutsche  Internationale  Privatrecht,  Leipzig,  1931,  p.  185,  §  247. 

(j)  (1860),  5  H.  &  N.  728.  Cf,  Westlake,  Private  International 
Law,  §  151;  Foote,  Private  International  Law  (5th  ed.  1925)  446  ff. 

(k)  (1925),  56  O.L.R.  389,  [1925]  2  D.L.R.  460. 
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Owing  to  the  fact  that  in  accordance  with  the  agreement  of  the 
parties  delivery  of  the  car  was  made  by  McDermott  in  Ontario 
and  payment  made  there  by  Hope,  it  is  probable  that  under  the 
English  rule  the  proper  law  of  the  contract  was  Ontario  law,  but 
the  bargain  was  made  in  Quebec  and  under  the  Restatement 
rule  the  proper  law  of  the  contract  would  be  Quebec  law.  In¬ 
asmuch,  however,  as  the  plaintijff  was  clearly  entitled  to  assert 
his  title  to  the  car  under  either  Rhode  Island  or  Ontario  law,  the 
only  real  question  was  whether  the  effect  of  the  Quebec  trans¬ 
action  was  to  negative  or  modify  his  right  to  assert  his  title,  and 
from  this  property  point  of  view  the  governing  law  would  be  the 
lex  tei  sitae  and  not  the  proper  law  of  the  contract.  While  only 
one  member  of  the  court  (Smith  J.A.)  mentioned  the  applica¬ 
bility  of  the  lex  rei  sitae  as  such,  several  of  the  judges  expressed 
their  views  as  to  the  effect  of  the  Quebec  law  (in  the  light  of 
the  evidence  of  a  Quebec  advocate) ,  assuming  in  favour  of  the 
defendants  that  that  was  the  governing  law.  Two  judges  con¬ 
sidered  that  under  either  Quebec  or  Ontario  law  the  contract 
was  intended  to  be  executory,  the  title  not  to  pass  until  delivery 
of  the  car  in  Alexandria,  and  consequently  that  Hope  acquired 
no  property  right  by  the  transaction  in  Quebec.  The  other 
judges  discussed  the  effect  of  article  1489  of  the  Civil  Code  of 
Lower  Canada  (1),  which  states  an  exception  to  article  1487 
(m).  It  being  assumed  that  McDermott  was  a  trader  within 
the  meaning  of  article  1489,  the  question  remained  whether 
Hope  acquired  any  property  right  which  he  was  entitled  to  assert 
against  the  plaintiff  in  Ontario.  One  judge  held  that  there  was 
no  '*sale''  to  Hope  in  Quebec,  but  merely  an  executory  contract 
outside  of  the  terms  of  article  1489.  The  Chief  Justice  held 


(Z)  “1489.  If  a  thing  lost  or  stolen  be  bought  in  good  faith  in  a 
fair  or  market,  or  at  a  public  sale,  or  from  a  trader  dealing  in  similar 
articles,  the  owner  cannot  reclaim  it,  without  reimbursing  to  the  pur¬ 
chaser  the  price  he  has  paid  for  it.” 

(m)  “1487.  The  sale  of  a  thing  which  does  not  belong  to  the  seller 
is  null,  subject  to  the  exceptions  declared  in  the  three  next  following 
articles.  The  buyer  may  recover  damages  of  the  seller,  if  he  were 
ignorant  that  the  thing  did  not  belong  to  the  latter.”  In  addition  to 
article  1489,  already  quoted,  the  exceptions  are;  “1488.  The  sale  is 
valid  if  it  be  a  commercial  matter,  or  if  the  seller  afterwards  become 
owner  of  the  thing”;  and  “1490.  If  the  thing  lost  or  stolen  be  sold 
under  the  authority  of  law,  it  cannot  be  reclaimed.”  Article  1488, 
which  at  first  reading  might  seem  to  be  important,  has  been  held  in 
Quebec  to  be  limited  in  its  effect  to  the  parties  to  the  sale  and  not  to 
affect  third  parties  {Tremblay  v.  Meroi&r  &  Lachaine  (1909),  Q.R.  38 
S.C.  57) .  In  any  event  article  1488  has  no  bearing  on  the  case  of  a 
lost  or  stolen  thing  (specially  provided  for  by  article  1489),  and  it 
was  not  relied  on  in  McKenna  v.  Prieur  and  Hope, 
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that  Hope  acquired  no  property  right,  but  merely  a  possessory 
lien,  which  would  have  enabled  him  to  hold  the  car  against  the 
plaintiff  until  reimbursement  by  the  plaintiff  of  the  amount 
Pfid  by  Hope  to  McDermott,  if  Hope  had  not  lost  his  lien  by 
giving  possession  of  the  car  to  his  sub-buyer  P'rieur.  The  re¬ 
maining  judge  (Smith  J.A.)  agreed  with  the  Chief  Justice  that 
article  1489  did  not  operate  to  transfer  any  title  to  Hope,  but, 
differing  from  him,  held  that  the  operation  of  the  article  was 
not  to  confer  a  possessory  lien  on  Hope,  but  to  restrain  the  owner 
from  claiming  his  chattel  till  he  reimbursed  Hope,  a  restraint 
which  was  independent  of  possession,  but  unavailing  against  the 
plaintiff  in  Ontario  (n).  In  other  words  this  restraint  was  not 
a  property  right,  and  was  outside  the  rule  that  the  lex  rei  sitae 
governs  the  creation  of  real  rights  in  a  chattel. 

If  in  the  foregoing  case  we  supposed  that  by  the  law  of 
Quebec  (the  lex  rei  sitae)  the  buyer  got  a  valid  title,  and  that 
by  the  law  of  Ontario  (the  proper  law  of  the  contract)  the 
buyer  did  not  get  a  good  title,  the  buyer's  title  would  be  en¬ 
titled  to  recognition  in  Ontario.  As  it  was,  once  it  was  es¬ 
tablished  that  by  the  lex  rei  sitae  the  buyer  acquired  no  real 
right  in  the  chattel,  there  was  no  difference  between  the  laws 
of  Ontario  and  Quebec  as  to  the  recognition  of  the  title  of  the 
owner  from  whom  the  car  was  stolen. 

It  should  be  noted  here  that  the  effect  of  s.  21  of  the  Quebec 
Motor  Vehicle  Act,  R.S.Q.  1925,  c.  35,  is  that  a  person  who 
has  not  obtained  a  license  to  deal  in  motor  vehicles  is  not  a 
''trader  dealing  in  similar  articles”  within  article  1489'  (oJ. 

(b)  Stoppage  in  Transitu  and  Dissolution, 

An  interesting  question  is  whether  an  unpaid  seller's  right 
of  stoppage  in  transitu,  or  his  right  of  dissolution  for  non¬ 
payment  of  the  price,  as  the  case  may  be,  is  a  contractual  right 
(jus  ad  rem)  or  a  property  right  (jus  in  re).  Each  of  these 
rights  appears  in  some  of  the  cases  to  have  been  regarded  as 
depending  on  the  proper  law  of  the  contract  of  sale  rather  than 
the  lex  rei  sitae,  and  therefore  as  being  contractual  rather  than 
proprietary. 

As  contrasted  with  the  right  of  stoppage  of  goods  in  transitu 
given  to  an  unpaid  seller  by  English  law  in  the  event  of  the 

(n)  Approved  in  Phoenix  Assurance  Co,  v.  Laniel  (1926),  59 
0,L.R.  55,  [19263  3  D.L.R.  301. 

(o)  Home  Fire  and  MaHhe  Ins,  Co,  v.  Baptist,  [19333  S.C.R.  382, 
[19333  4  D.L.R.  673. 
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insolvency  of  the  buyer,  and  recognized  by  the  Sale  of  Goods 
Act,  in  force  in  all  the  common  law  provinces  of  Canada,  but 
not  part  of  the  law  of  sale  of  goods  of  the  province  of  Quebec, 
the  Civil  Code  of  Lower  Canada  contains  the  following  articles, 
inter  aha,  relating  to  the  dissolution  of  a  contract  of  sale  by 
reason  of  the  non-payment  of  the  price: 

1538.  The  judgment  of  dissolution  by  reason  of  non-payment  of 
the  price  is  pronounced  at  once,  without  any  delay  being  granted 
by  it  for  the  payment  of  the  price;  nevertheless  the  buyer  may  pay 
the  price  with  interest  and  costs  of  suit  at  any  time  before  the 
rendering  of  the  judgment. 

1543.  In  the  sale  of  moveable  things  the  right  of  dissolution  by 
reason  of  non-payment  of  the  price  can  only  be  exercised  while  the 
thing  sold  remains  in  the  possession  of  the  buyer;  without  prejudice 
to  the  seller’s  right  of  revendication  as  provided  in  the  title  of  Priv¬ 
ileges  and  Hypothecs.  [Added  by  48  Viet.  c.  20,  s.  1,  as  amended  by 
54  Viet.  c.  39,  s.  1:  In  cases  of  insolvency,  such  right  can  only  be 
exercised  during  the  thirty  days  next  after  the  delivery.] 

A  comparison  of  the  English  and  French  versions  of  the 
articles  just  quoted  shows  that  the  word  dissolution  is  a  trans¬ 
lation  of  the  French  word  resolution,  the  use  of  which  would 
seem  to  indicate  that  a  sale  of  goods  is  regarded  as  a  sale 
defeasible  at  the  seller's  instance  upon  the  fulfilment  of  a  resolu¬ 
tive  condition  or  condition  subsequent  (namely,  upon  non-pay¬ 
ment  of  the  price) ,  subject  to  the  right  of  the  buyer  to  pay  the 
price,  interest  and  costs  before  judgment  for  dissolution  (p)* 
The  word  resiliation  also  occurs,  instead  of  dissolution,  in  some 
of  the  reported  cases. 

The  next  following  cases  are  examples  of  situations  arising 
from  a  change  of  situs  from  a  country  by  the  domestic  law  of 

which  an  unpaid  seller  has  one  of  these  rights  to  a  country 

by  the  domestic  law  of  which  he  has  not  that  right;  but 

as  the  contest  in  each  case  was  between  the  law  of  the  new 

situs  and  the  law  of  the  old  situs,  which  was  also  the  proper 
law  of  the  contract,  the  cases  may  not  be  decisive  of  the  ques- 

(p)  It  might  therefore  be  argued  that  the  right  of  dissolution  is 
a  proprietary  right,  but  in  Quebec  there  has  been  some  difference  of 
opinion  on  this  point  See,  e.g,,  Hart  v.  Goldfine,  Re  Roseyizweig 
(1921),  Q.R.  31  K.B.  558,  70  D.L.R.  174.  ^ile  the  common  law 
rules  as  to  stoppage  in  transitu  do  not  prevail  in  Quebec,  the  seller 
might  bring  an  action  for  dissolution  of  the  contract  and  revendica¬ 
tion  of  the  goods,  and  might  obtain  a  conservatoi^  attachment  of 
the  goods;  or,  if  he  alone  were  named  in  the  dipping  cntract,  or  if 
he  were  able  to  deliver  up  the  bill  of  lading _  (or  both^  or  all  the 
counterparts,  if  more  than  one),  he  might  give  directions  to  the 
carrier.  Acme  Glove  Works  v.  Canada  Steamship  Lines  (1925),  Q.E. 
38  K.B.  487,  [19253  4  D.L.R.  494. 
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tion  whether  the  right  should  be  characterized  as  contractual 
or  proprietary. 

Thus»  in  the  Quebec  case  of  Rogers  v.  Mississippi  &  Domin¬ 
ion  Steamship  Co.  (q)  ^  Quebec  firm  ordered  goods  from  the 
plaintiffs,  an  English  firm,  who  shipped  them  by  the  defendant 
company's  steamship  from  Liverpool  to  Quebec,  consigning  them 
to  the  buyers  and  forwarding  the  bill  of  lading  to  them.  Be¬ 
fore  the  goods  were  delivered  by  the  defendant  to  the  buyers, 
the  latter  became  insolvent  and  the  plaintiffs,  by  notice  to  the 
defendant,  stopped  the  goods  in  transit.  The  curators  of  the 
buyers'  insolvent  estate  claimed  the  goods  by  virtue  of  article 
6  of  the  Civil  Code  of  Lower  Canada,  which  provides,  inter 
alia,  that  '*the  law  of  Lower  Canada  is  applied  wherever  the 
question  involved  relates  to  the  distinction  or  nature  of  the 
property,  to  privileges  and  rights  of  lien  [privileges  et  droits  de 
gage,  in  the  French  version],  contestations  as  to  possession;" 
and  contended  that  any  right  of  dissolution  which  the  plain¬ 
tiffs  might  have  had  under  the  law  of  Quebec  was  taken  away 
by  the  concluding  words  of  article  1543 :  "In  cases  of  insolvency, 
such  right  can  only  be  exercised  during  the  fifteen  days  next 
after  the  delivery."  It  was  held,  however,  that  "delivery" 
meant  delivery  by  the  carriers  to  the  buyers  (and  this  delivery 
had  not  taken  place) ,  and  that  the  right  of  stoppage  in  trans¬ 
itu  was  not  a  lien  (droit  de  gage)  within  the  meaning  of  article 
6,  so  as  to  be  governed  by  Quebec  law,  but  was  a  right  governed 
by  the  law  of  England — ^apparently  because  it  was  the  proper 
law  of  the  contract — and  that  the  plaintiffs  were  entitled  to 
succeed. 

Again,  in  Rhode  Island  Locomotive  Works  v.  South  Eastern 
jR.  Co.  (r)  a  sale  and  delivery  of  two  locomotives  had  been 
made  in  Rhode  Island,  and  the  seller  took  out  an  attachment 
in  revendication  in  Quebec,  where  the  locomotives  then  were, 
claiming  dissolution  of  the  sale  for  non-payment  of  the  price. 
It  was  held  that  under  article  8  of  the  Civil  Code  of  Lower 
Canada  the  contract  was  governed  by  the  law  of  the  place 
where  it  was  made,  Rhode  Island,  in  the  absence  of  circum¬ 
stances  showing  that  any  other  law  was  intended  to  apply, 

(q)  (1888),  14  Q.L.R.  99. 

(r)  (1886),  31  L.C.J.  86:  followed  in  Be  Hollingerj  Ex*  p*  WetU 
stein  &  Co,  (1927), 8  Can.  Bkptcy.  R.  174,  33  Rev.  de  Jur.  71,  a  case 
in  which  a  seller  under  a  contract  of  sale  made  in  Switzerland,  having 
no  right  of  resiliation  by  the  law  of  Switzerland,  was  held  in  Quebec 
to  have  no  right  of  resiliation  against  the  buyer,  domiciled  in  Que¬ 
bec,  to  whom  the  goods  had  been  delivered. 
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and  since  the  law  of  Rhode  Island  did  not  give  the  seller  any 
right  of  dissolution  or  any  such  remedy  as  that  of  attachment 
in  revendication  the  proceedings  were  dismissed.  It  was  also 
held  that  article  6  did  not  apply  so  as  to  create,  on  movables 
brought  into  the  province,  a  privilege  or  recourse  which  did  not 
attach  to  them  before  their  removal. 

•  Again,  in  the  Ontario  case  of  Re  Hudson  Fashion  Shoppe  (s), 
Quebec  sellers  were  held  entitled  to  exercise  against  an  Ontario 
buyer  a  right  of  dissolution  conferred  by  the  law  of  Quebec  and 
unknown  to  Ontario  law.  An  order  was  taken  in  Ontario  for 
certain  goods,  deliverable  f.o.b.  Montreal,  the  order  being  subject 
to  the  approval  of  the  sellers  at  Montreal,  a  card  being  subse¬ 
quently  sent  by  the  sellers  to  the  buyer  acknowledging  receipt 
of  the  order  and  saying,  ‘‘Same  will  have  our  prompt  atten¬ 
tion.**  It  was  held  that  whether  the  card  was  or  was  not  a 
notification  of  the  necessary  approval  by  the  sellers  at  Montreal 
so  as  to  amount  to  an  acceptance  there,  the  delivery  of  the 
goods  f.o.b.  Montreal  completed  the  contract,  and  that  the  con¬ 
tract  was  a  Quebec  contract.  It  followed  that  on  the  buyer's 
failure  to  pay  and  bankruptcy  the  sellers  were  entitled  to 
dissolution,  though  the  goods  had  been  delivered  to  the  buy^ 
and  therefore,  if  Ontario  law  had  been  the  governing  law,  the 
unpaid  sellers*  last  chance  of  preventing  the  goods  going  into 
the  mass  of  the  bankrupt's  stock  for  the  benefit  of  all  the 
creditors  would  have  been  lost  upon  the  termination  of  the 
transit.  If  we  were  to  vary  the  facts  of  the  case  by  supposing 
that  the  contract  provided  for  delivery  and  payment  in  Ontario, 
the  proper  law  of  the  contract  would  probably  be  Ontario  law. 


(s)  (1926),  58  O.L.R.  180,  [1926]^  1  D.L.R.  199.  In  the  case  of 
Commercial  Corp.  Secumties  Ltd,  v.  Nichols^  [19331  3  D.L.R.  56,  (C.A. 
Sask.),  a  conditional  sale  of  a  motor  car  was  made  in  Saskatchewan 
and  the  car  was  delivered  there.  On  default  by  the  buyer,  the  car 
was  seized  and  sold  in  Alberta,  in  accordance  with  Saskatchewan  law, 
but  not  in  accordance  with  Alberta  law.  The  seller  then  brought  an 
action  in  Saskatchewan  against  the  buyer  for  the  deficiency.  It  was 
held  that  the  seller  was  entitled  to  succeed,  the  proper  law  of  the  con¬ 
tract  ^ing  Saskatchewan  law.  The  situs  of  the  car  at  the  time  of 
the  contract  of  conditional  sale  was  also  Saskatchewan,  but  there  was 
no  suggestion  in  the  judgments  that  the  lex  ret  sitae  as  such  might  be 
applicable.  It  might  be  argued,  with  some  force,  however,  that  the 
right  of  action  in  Saskatchewan  was  dependent  on  the  validity  of  the 
resale  in  Alberta  in  accordance  with  the  lex  rei  sitae  at  the  time  of 
the  resale,  regardless  of  the  question  whether  the  contract  of  condi¬ 
tional  sale  was  governed  by  the  law  of  Saskatchewan  as  the  lex  situs 
or  as  the  proper  law  of  the  contract.  See  my  note  in  (1933)  11  Can. 
Bar  Rev.  352;  c/.  Determination  of  Law  Governing  Power  of  Redemp¬ 
tion  in  Conditional  Sales  of  Chattels  (1933),  43  Yale  L.J.  323. 
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and,  if  the  right  of  dissolution  is  a  contractual,  and  not  a 
proprietary  right,  the  sellers  would  have  had  no  remedy  except 
to  claim  as  ordinary  creditors  of  the  bankrupt  estate,  and  the 
fact  that  the  lex  situs  of  the  goods  at  the  time  of  the  making 
of  the  contract  was  Quebec  would  have  been  of  no  assistance 
to  them.  On  the  other  hand,  if  the  right  of  dissolution  is  a 
proprietary  right,  so  that  the  buyer  gets,  not  the  property  in 
the  goods  in  an  absolute  sense,  but  only  a  modified  kind  of 
property — as  the  court  in  Re  Hudson  Fashion  Shoppe  seemed 
to  think — the  governing  law  would  be  the  lex  situs  of  the  goods 
at  the.  time  of  the  contract  of  sale,  without  regard  to  the  proper 
law  of  the  contract — ^inconsistently  with  the  court's  decision  that 
the  proper  law  of  the  contract  determined  whether  the  sellers 
had  a  right  of  dissolution,  but  consistently  with  the  actual 
result  of  the  case,  because  Quebec  law  was  both  the  lex  situs 
and  the  proper  law  of  the  contract. 

It  is  perhaps  of  interest  to  note  the  fact  that  the  Ontario 
legislature  subsequently  passed  a  statute  requiring  a  seller 
who  has  a  right  of  revendication  for  non-payment  of  the  price 
under  a  contract  of  sale  made  outside  of  Ontario  to  file  the  con¬ 
tract  or  a  caution  relating  thereto  in  the  same  manner  and 
within  the  same  time  after  the  goods  are  brought  into  Ontario 
as  a  conditional  sale  agreement  is  required  to  be  registered  (tJ. 
The  result  is  of  course  to  overrule  the  case  of  Re  Hudson  Fashion 
Shoppe  in  its  particular  application  in  the  province  of  Ontario, 
without  however  affecting  in  other  respects  the  application  of 
the  general  principle  of  the  conflict  of  laws  which  the  case  has 
been  used  to  illustrate.  Piecemeal  legislation  of  this  kind, 
avoiding  the  local  application  of  a  general  rule  of  conflict  of 
laws  in  a  special  kind  of  case  is  hardly  to  be  commended.  The 
effect  of  the  general  rule  was  of  course  to  give  a  Quebec  seller 
in  certain  circumstances  a  privilege  which  would  be  unavail¬ 
able  to  an  Ontario  seller  in  like  circumstances,  and  the  true 


(i)  Statutes  of  Ontario,  1929,  c.  23,  s.  8,  amending  1927,  c.  42, 
s,  Re  Meredith  (1930),  11  Can.  Bkptcy.  R.  405;  Re  Modem  Cloak 
Co.  (1930),  11  Can.  Bkptcy.  R.  442.  The  case  of  Re  Hudson  Fashion 
Shoppe  was  not  followed  in  the  Nova  Scotia  case  of  Re  Satisfaction 
Stores  (1930)  60  N.S.R.  357,  [19293  2  D.L.R.  435,  because  of  a  pro¬ 
vision  in .  the  Nova  Scotia  statutes  requiring  registration  in  the 
province  of  a  conditional  sale  inade^  outside  the  province  of  a  chattel 
subsequently  brought  into  the  province  (the  majority  of  the  court-- 
erroneously,  it  is  submitted — being  of  the  opinion  that  the  effect  of 
the  right  of  dissolution  under  the  Civil  Code  of  Lower  Canada  is  to 
prevent  the  passing  of  the  property  in  the  chattel  until  payment  of 
the  price). 
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remedy  might  be  to  amend  the  domestic  law  of  Ontario  as  to  an 
unpaid  seller  s  rights  and  to  adopt  what  even  some  common 
lawyers  have  considered  the  more  just  provisions  of  the  civil 
law  (a). 


(c)  Intrinsic  Validity. 

The  Conflict  of  Laws  Restatement  says  that  the  validity  of 
a  conveyance  of  a  chattel  alleged  to  be  void  between  the  parties 
for  illegality  of  the  transfer  or  illegality  of  the  consideration  or 
other  reasons,  or  alleged  to  be  voidable  between  the  parties 
for  fraud  or  other  cause  which  affects  its  intrinsic  validity,  is 
determined  by  the  law  of  the  state  where  the  chattel  is  situated 
at  the  time  of  conveyance  (a).  Similarly,  the  question  whether 
a  contract  is  void  or  voidable  is  determined  by  the  proper 
law  of  the  contract  (b).  If  a  transaction  contains  both  con¬ 
tractual  and  property  elements,  theoretically  the  proper  law  and 
the  lex  rei  sitae  would  respectively  be  applicable,  but  usually 
the  property  effect  of  the  transaction  would  be  more  important 
than  its  contractual  effect,  and  in  any  event  the  proper  law  of 
the  contract  would  have  to  yield  so  as  to  allow  full  operation 
to  the  property  effect  in  accordance  with  the  lex  rei  sitae. 

If  a  transaction  is  alleged  to  be  void  or  voidable  because 
entered  into  in  fraud  of  creditors,  practically  it  is  only  the 
property  effect  which  is  of  importance;  and  even  as  to  the 
contractual  effect  of  the  transaction  it  would  appear  difficult 
to  apply  a  proper  law  ascertained  by  considerations  personal 
to  the  parties  to  the  transaction  when  the  ground  of  alleged  in¬ 
validity  is  the  protection  of  the  interest  of  third  parties.  At 
least  as  to  the  property  effect  of  the  transaction,  the  question 
is  one  of  the  validity  in  substance  of  the  conveyance  of  a  chattel 

(u)  Cf.  Inglis  v.  Usherwoad  (1801),  1  East  515,  at  p.  524,  Lord 
Kenyon  C.J.,  quoted  in  Re  Hudson  Fashion  Shoppe.  In  Inglk  v. 
Usherwood  itself  the  unpaid  seller’s  right  to  retake  possession 
of  the  goods  was  held  to  he  governed  by  Russian  law,  but  it  is  not 
clear  whether  that  law  was  applied  because  it  was  the  lex  situs  of  the 
goods  when  they  were  shipped  or  because  it  was  the  proper  law  of 
the  contract  of  sale.  Cf,  Westlake,  Private  International  Law,  notes 
to  his  §  150. 

(a)  Comment  (a)  on  §  257.  Quaere  whether  for  the  present  pm:- 
pose,  any  useful  distinction  can  be  drawn  between  a  conveyance  void¬ 
able  for  fraud  or  other  cause  and  a  sale  dissoluble  under  Quebec  law 
by  reason  of  non-payment  of  the  price.  See  note  (p),  supra. 

(b)  Restatement,  §§  332(e),  347;  (1904)  64  L.R.A.  827. 
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and  is  governed  by  the  lex  situs  of  the  chattel  at  the  time  of 
conveyance  (c). 


(d)  Pledge  and  Lien, 

Westlake  says  (d) :  ''Questions  as  to  the  transfer  or  acquisi¬ 
tion  of  property  in  corporeal  movables,  or  of  any  less  extensive 
real  rights  in  them,  as  pledge  or  lien,  are  generally  to  be  decided 
by  the  lex  situs/' 

As  regards  pledge,  the  matter  is  comparatively  simple  from 
the  point  of  view  of  the  conflict  of  laws.  A  bailment  of  a  chat¬ 
tel  by  way  of  security  is  known  to  most  systems  of  law,  and,  as 
delivery  of  possession  is  an  essential  part  of  the  transaction, 
not  only  must  the  pledge  necessarily  be  made  in  the  country 
of  the  situs  of  the  chattel,  but  the  question  of  the  recognition 
of  its  validity  in  another  country  is  free  from  the  difficulty 
which  sometimes  arises  in  the  case  of  a  chattel  mortgage  (e), 
namely,  that  the  law  of  the  other  country  may  refuse  to  recog¬ 
nize  the  validity  of  a  mortgage  unaccompanied  by  delivery  of 
possession.  A  pledge,  at  least  in  English  law,  gives  the  pledgee 
some  kind  of  proprietary  right,  sometimes  called  a  special  pro¬ 
perty,  in  the  chattel,  and  the  case  falls  clearly  within  the  general 
conveyancing  rule  and  is  governed  by  the  lex  ret  sttae  (f).  But 
it  has  been  said  that  the  question  whether  a  pledgee  may  redeliver 
the  goods  to  the  pledgor  for  a  limited  purpose  without  thereby 
losing  his  rights  under  the  contract  of  pledge,  those  parties 
having  a  common  domicile  in  a  country  different  from  the  situs 
of  the  goods,  is  determined  by  the  law  of  the  domicile,  as  gov¬ 
erning  the  transaction  between  them  or  as  affecting  title  to  goods 
admittedly  belonging  to  one  or  other  of  them  (g). 

The  case  of  a  lien  is  not  quite  so  simple.  If  what  is  meant 
is  some  kind  of  charge  upon  a  chattel  not  depending  on  pos¬ 
session,  the  case  is  within  the  general  conveyancing  rule  and  is 

(c)  Comment  b  on  §  257  of  the  Restatement;  (1908),  11  L.R.A. 
1007. 

(d)  Private  International  Law,  §  150. 

(e)  See  §  4(2),  Case  A(2),  infra. 

if)  City  Bank  v.  Barrow  (1880),  5  App.  Cas.  664;  Inglis  v.  Rob- 
ertson,  [18983  A.C.  616. 

(g)  North  Western  Bank  v.  Poynter,  [18953  A.C.  56;  Westlake, 
Private  International  Law,  notes  following  his  §  150.  As  was  pointed 
out  in  Inglis  v.  Robertson,  supra,  the  goods  in  the  Foynter  case  were 
part  of  a  ship's  cargo  and  their  situs,  which  was  ^id  to  be  different 
from  the  country  of  domicile,  was  their  situs  only  in  the  sense  that  it 
was  the  port  of  destination  of  the  ship. 
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governed  by  the  lex  rei  sttae,  but  if  the  lien  is  valid  by  that  law 
without  delivery  of  possession  and  if  possession  is  not  in  fact 
given,  the  recognition  of  the  validity  of  the  lien  in  another 
country  might  encounter  the  difficulty  already  indicated  in  con¬ 
nection  with  a  chattel  mortgage.  If  what  is  meant  is  a  pos¬ 
sessory  lien,  that  is,  a  right  to  retain  possession  of  another  per¬ 
son’s  chattel,  not  necessarily  or  usually  involving  any  property 
right  on  the  part  of  the  lien-holder,  such  a  right  could  hardly 
be  asserted  anywhere  except  in  the  country  of  the  situs  and 
could  not  be  successfully  asserted  in  defiance  of  the  lex  re{  sitae. 
but  it  is  not  clear  that  the  lex  rei  sitae,  as  such,  should  be  the 
governing  law.  In  the  case  of  the  lien  of  the  repairer  or  im¬ 
prover  of  a  chattel,  the  proper  law  of  the  contract  between  the 
parties  would  usually  if  not  necessarily  be  the  same  as  the  lex 
situs  of  the  chattel  (h).  In  the  case  of  an  unpaid  seller's  lien 
under  a  contract  of  sale,  however,  the  proper  law  of  the  con¬ 
tract  might  be  different  from  the  lex  situs  of  the  chattel,  and  it 
may  be  that  the  right  to  the  lien  ought  to  be  regarded  as  a 
contractual  right,  governed  by  the  proper  law  of  the  contract, 
not  a  property  right,  governed  by  the  lex  rei  sitae  (ij.  The 
Conflict  of  Laws  Restatement,  however,  provides  simply 
(§  279)  that  the  validity  of  a  lien  on  a  chattel  is  determined 
by  the  law  of  the  state  where  the  chattel  is  situated  at  the 
time  when  the  lien  is  created, 

(e)  Some  Continental  Views. 

The  broad  distinction  between  the  contractual  and  the  prop¬ 
erty  effects  of  a  transaction  is  stated  clearly  by  Niboyet  (f),  the 
intrinsic  validity  and  effect  of  the  transaction  being  governed 
by  the  law  appropriate  to  obligations  as  regards  any  jus  ad  rem, 
and  by  the  lex  rei  sitae  as  regards  any  jus  in  re. 

The  distinction  is  well  stated,  and  its  consequences  are  briefly 
discussed,  by  Gutzwiller  (k).  As  he  says,  the  lex  rei  sitae 
governs  "*&11  questions  of  real  rights  {alle  sachenrecht lichen  Fra- 
gen) ,  but  it  governs  only  questions  of  real  rights,  and  it  does 
not  govern  the  contractual  effects  (die  obligationenrechtlichen 

(h)  A  good  example  of  the  application  of  the  lex  rei  sitae  to  a 
repairer’s  lien  is  Willys-OverUmd  Co.  v.  Evayis  (1919),  104  Kan.  623, 
180  Pac.  235,  cited  by  Beale  (1904),  33  Harv.  L.  Rev.  1,  at  pp.  15,  16. 

(t)  Cf.  (1904),  64  L.R.A.  pp.  831-832. 

(j)  Manuel  de  Droit  International  Prive,  Paris,  1928  §  507,  p.  635. 

(k)  Intemationalprivatrecht,  (in  Stammler,  Das  gesante  deutsche 
Recht  in  s3rstematischer  Darstellung),  Berlin,  1931,  pp.  1593  n. 

26— C.L. 
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Wirkungen)  which  result  from  the  transaction  either  in  the 
place  of  real  effects  or  in  addition  to  its  real  effects. 

A  difScuIty  may  arise,  however,  as  between  two  countries 
which  have  widely  different  systems  of  local  law.  When  we  pass 
beyond  the  case  of  the  property  simpliciter  in  a  chattel,  some¬ 
thing  which  is  recognized  generally  in  different  systems  of  law, 
we  may  find  it  difficult  to  apply  to  particular  or  special  real 
rights  in  a  chattel  the  rule  that  such  rights  are  governed  by  the 
lex  ret  sitae  and  that  if  valid  according  to  that  law  they  are  en¬ 
titled  to  be  recognized  elsewhere.  In  order  that  a  real  right 
in  a  chattel  created  under  the  law  of  X  may  be  effectually 
recognized  in  Y,  it  is  necessary  that  there  be  some  category  of 
the  law  of  Y  in  which  the  real  right  created  under  the  law 
of  X  may  be  placed.  Even  though  the  category  of  the  law 
of  Y  need  not  be  identical  with  that  of  the  law  of  X,  there  must 
be  some  measure  of  analogy  between  the  two  categories  in  order 
that  the  real  right  may  be  recognized  in  Y  without  doing  undue 
violence  to  the  legal  system  of  Y.  If  the  divergence  between 
the  legal  systems  of  X  and  Y  is  so  great  as  to  preclude  the 
recognition  in  Y  of  the  right  created  in  X,  we  may  have  an 
example  of  a  rule  of  public  policy  (ordre  public)  of  Y  which 
interferes  with  the  application  of  the  general  rule  (1), 

§  4.  Conditional  Sales  and  Chattel  Mortgages 
(1)  General  Principles, 

To  a  certain  extent  conditional  sale  agreements  and  chattel 
mortgages  may  be  discussed  together  because  they  produce  sim¬ 
ilar  situations  for  the  present  purpose.  If  A,  the  owner  of  a 
ehattel,  makes  with  B  a  conditional  sale  agreement  whereby 
the  title  to  the  chattel  is  reserved  to  A  until  payment  in  full 
by  B,  but  under  which  possession  is  given  to  B;  or  if  B,  the 
owner  of  a  chattel,  conveys  it  to  A  by  way. of  mortgage,  B 
retaining  possession;  in  either  case,  A  is  the  true  owner  of  the 
-chattel,  or  at  least  has  some  property  in  the  chattel,  and  B  is 
the  possessor  and  the  ostensible  owner  (m).  In  either  case,  both 


(0  Lewald,  in  Repertoire  de  Droit  International,  vol.  7,  Paris, 
1930,  p.  373,  §  281,  and  in  Das  Deutsche  Internationale  Privatrecht, 
Leipzig,  1931,  p.  184,  §  246;  cf,  Niboyet,  Canuel  de  Droit  International 
Prive,  Paris  1928,  §§  512,  613,  p.  639.  The  point  has  already  been 
mentioned  in  §  3(2),  supra;  as  to  chattel  mortgages,  see  also  §  4(2), 
•Case  A  (2),  infra. 

(w)  It  has  been  suggested  that  a  conditional  sale  is  in  effect  a 
completed  sale  with  a  mortgage  back  to  secure  the  payment  of  the 
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in  Canada  and  the  United  States,  the  prevailing  tendency  of 
legislation  is  to  require  some  filing  or  recording  of  a  document 
evidencing  the  title  of  A,  who  is  not  in  possession,  in  order  that 
that  title  shall  not  only  be  good  against  B,  but  also  be  unim¬ 
peachable  at  the  suit  of  innocent  third  parties  who  deal  with 
B  on  the  faith  of  his  ostensible  title. 

If  the  chattel  is  situated  in  X,  and  the  conditional  sale  agree¬ 
ment  or  the  chattel  mortgage  is  made  there,  and  the  chattel  is 
subsequently  removed  to  Y,  at  least  two  questions  of  conflict  of 
laws  arise  (n) ,  namely,  (1)  whether  A's  title  will  be  recognized 
in  Y,  in  the  absence  of  a  subsequent  dealing  there  with  the 
chattel  between  B  and  a  third  party,  C;  and  (2)  whether,  if  the 
chattel  is,  in  Y,  sold,  pledged  or  mortgaged  by  B  to  C,  who 
takes  without  notice  of  A's  title,  h!s  title  will  be  there  recog¬ 
nized  as  against  C. 

In  order  to  present  for  consideration  as  many  situations  as 
possible  arising  from  the  similarity  or  variance,  as  the  case  may 
be,  of  the  laws  of  X  and  Y  respectively,  and  to  classify  as  far 
as  possible  the  problems  resulting  from  the  removal  of  a  chattel 
from  X  to  Y,  it  is  proposed  to  state  (A)  the  case  of  A*s  title 
being  good  by  the  law  of  X,  not  only  as  against  B,  but  also  as 
against  third  parties,  (B)  the  case  of  A's  title  being  by  the 

purchase  price.  Williston,  Sales  of  Goods  (2nd  ed.  1924)  vol.  1, 
§§  304,  330,  337.  But  the  two  transactions  are  not  always  treated 
in  the  same  manner.  41  Harv.  L.  Rev.  779,  note  1.  From  the  point 
of  view  of  English  law,  or  Anglo-American  law  generally,  the  two 
transactions  produce  essentially  equivalent  situations  as  regard  the 
conflict  of  interest  between  A  and  a  subsequent  buyer,  pledgee,^  or 
mortgagee  from  B,  but  for  the  purposes  of  conflict  of  laws  it  is  im¬ 
portant  to  note  that  some  systems  of  law  will  more  readily  recogame 
the  validity  of  a  reservation  of  title  without  retention  of  possession 
than  the  validity  of  a  chattel  mortgage  without  delivery  of  possession. 
See  §  4(2),  Case  A  (2),  infra.  See  also  note  in  81  U.  of  Penn.  L. 
Rev.  628. 

(n)  See  1  Williston,  Sale  of  Goods  (2nd  ed.  1924)  799  ff.,  §  339 
(conditional  sales) ;  Goodrich,  Conflict  of  Laws  (2nd  ed.  1938)  414  if.; 
§§  153,  154  (conditional  sales  and  chattel  mortgages);  Conflict  of 
Laws  as  to  Sale  of  Live  Stock  in  one  State  held  under  Chattel  Mort¬ 
gage  in  Another  (1902),  54  Central  L.J.  443;  Chattel  Mortgage  and 
Conditional  Sale  Recording  Acts  in  the  Conflict  of  Laws  (1928),  41 
Harv.  L.  Rev.  779;  Validity  of  Judgments  refusing  Recognition  to 
Chattel  Mortgages  recorded  in  another  State  (1928),  37  Yale  L.J. 
966:  Conflict  of  Laws  as  to  Conditional  Sales,  (1904)  64  L.R.A.  833, 
(1912)  35  L.R.A.  (N.S.)  385,  L.R.A.  1917  D  944,  (1923)  25  A.L.R. 
153;  (Conflict  of  Laws  as  to  Chattel  Mortgages,  (1904)  64  L.R.A.  353, 
(1912)  35  L.R.A.  (N.S.)  385,  L.R.A.  1917  D  942,  (1928)  57^  A.L.R. 
702;  Determination  of  Law  governing  Power  of  Redemption  in  Con¬ 
ditional  Sales  of  Chattels  (1933),  43  Yale  L.J.  323.  As  to  change 
of  situs  without  the  consent  of  the  owner,  see  §  2(2),  supra. 
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law  of  X  good  as  against  B,  but  impeachable  by  third  parties, 
and  (C)  the  case  of  A's  title  being  either  void  ab  initio  by  the 
law  of  X  or  actually  avoided  under  that  law;  and  in  connection 
with  each  of  these  cases  to  consider  various  alternative  hypothe¬ 
tical  provisions  of  the  law  of  Y. 

No  attempt  will  be  made  here  to  make  a  new  review  or  classi¬ 
fication  of  the  multitude  of  reported  cases  in  the  United  States 
or  even  of  the  comparatively  small  number  of  Canadian  cases. 
All  that  will  be  attempted  is  to  state  various  situations  and  to 
suggest  the  principles  of  law  which  ought  to  be  applied  to  the 
conflict  of  interests  arising  from  each  situation,  without  any 
implication  that  every  suggested  solution  could  be  supported 
by  the  citation  of  a  reported  case  or  is  in  accordance  with  the 
current  of  authority. 

(2)  Particular  Situations. 

(A)  Title  Valid  by  Original  Lex  Rei  Sitae. 

We  suppose,  in  the  first  place,  either  that  A,  the  owner  of 
a  chattel  situated  in  X,  makes  there  a  conditional  sale  agree¬ 
ment  with  B,  reserving  the  title  to  A  until  payment  in  full, 
and  giving  possession  to  B  there,  or  that  B,  the  owner  of  a 
chattel  situate  in  X,  conveys  it  there  to  A  by  way  of  mortgage, 
B  retaining  possession;  and  we  suppose  that  by  the  law  of  X, 
A*s  title,  reserved  in  the  one  case  and  conveyed  in  the  other, 
is  valid  not  only  as  against  B,  but  also  as  against  third  parties, 
either  because  no  filing  is  required  by  the  law  of  X  or  because 
the  filing  requirements  of  the  law  of  X  have  been  complied 
with. 

If  we  further  suppose  that  the  chattel  is  removed  by  B  to  Y, 
and  that  B  there  purports  to  sell,  pledge  or  mortgage  it  to  C, 
who  takes  for  value,  in  good  faith  and  without  notice  of  A's 
title  or  B's  want  of  title,  the  nature  of  the  problems  that  may 
arise  may  be  made  clearer  by  a  statement  of  possible  alternative 
provisions  of  the  law  of  Y. 

On  the  principles  already  discussed  (a),  applicable  to  the  con¬ 
veyance  of  a  chattel*  and  apart  from  any  statute  of  the  situs 
of  the  chattel  which  furnishes  a  rule  of  the  conflict  of  laws,  as 
distinguished  from  a  rule  of  domestic  law,  it  would  seem  (1) 
that  the  nature  and  validity  of  A*s  title  under  the  conditional 
sale  agreement  or  chattel  mortgage  must  be  governed  solely  by 


(a)  See  §  3(2)(3),  eupm. 
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the  domestic  law  of  X,  even  after  the  removal  of  the  chattel  to 
Y,  and  (2)  that  the  validity  and  effect  of  a  conveyance,  pledge 
or  mortgage  by  B  to  C  must  be  governed  solely  by  the  domestic 
law  of  Y. 

By  way  of  parenthesis  it  should  be  noted  that  it  is  impossible 
to  state  the  cases  in  which  creditors  are  protected  within  the 
classification  of  cases  in  which  subsequent  purchasers,  pledgees 
or  mortgagees  are  protected.  Creditors  of  B  (even  attaching 
creditors,  that  is,  creditors  who  by  legal  process  obtain  a  lien 
or  charge  on  B*s  chattels)  arc  not  in  the  position  of  purchasers 
for  value  without  notice  from  him,  and  as  a  rule  stand  in  no 
better  position  than  B  (bj  with  regard  to  a  chattel  in  B's  pos¬ 
session,  but  owned  by  A,  unless  the  law  of  the  situs  confers  on 
them  some  real  right  in  the  chattel,  valid  against  K  (c).  In 
other  words,  creditors  are  not  entitled  to  claim  a  chattel  by  vir¬ 
tue  of  a  rule  of  the  lex  ret  sitae  relating  to  dispositions  by  a 
person  who  is  in  possession  of  a  chattel  without  title,  but  by 
virtue  of  a  special  rule,  usually  statutory,  of  the  lex  ret  sitae 
relating  to  the  protection  of  creditors. 

We  must  now  consider  various  alternative  provisions  of  the 
law  of  Y. 

A(l).  The  law  of  Y  may  by  statute  require,  as  to  a 
conditional  sale  agreement  made  in  X,  or  a  chattel  mortgage 
made  in  X,  that,  in  order  that  the  transaction  shall  be  valid 
in  Y  as  against  third  parties,  a  document  evidencing  the  transc- 
tion  be  filed  in  Y  within  a  specified  period  after  the  conditional 
seller  or  the  mortgagee  has  notice  of  the  removal  of  the  chattel 
to  Y  (d);  or  the  law  of  Y  may  even  require  registration  within 
a  specified  period  after  the  removal  of  the  chattel  to  Y,  regard¬ 
less  of  the  knowledge  of  the  conditional  seller  or  mortgagee. 

In  this  case,  which  for  convenience  of  reference  we  may  call 
Case  A  ( 1 ) ,  that  is,  if  there  is  a  statute  in  force  in  Y  of  the 
kind  just  indicated,  the  statute  furnishes  a  rule  of  the  conflict  of 
laws  applicable  to  the  situation  in  question,  as  distinguished 
from  the  domestic  law  of  Y  relating  to  conditional  sale  agree¬ 
ments  and  chattel  mortgages,  or  the  domestic  law  of  Y  relating 

f 

(5)  C/.  Cleveland  Machine  Works  v.  Lang  (1892),  67  N.H.  348. 

(e)  CL  Conflict  of  Laws  Restatement,  comment  6  on  §  257,  and 
illustrations  1  and  2  of  §  260. 

(d)  As  to  conditional  sale  agreements,  the  sujjposed  law  of  Y  is 
the  law  in  any  state  which  has  adopted  the  American  Uniform  ^u- 
ditional  Sales  Act,  or  in  any  province  which  has  adopted  the  Can¬ 
adian  Uniform  Conditional  Sales  Act. 
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to  dispositions  by  persons  in  possession  of  chattels  but  without 
title  to  them,  and  cadit  quaestio.  The  general  principles  which 
would  otherwise  have  applied  to  the  situation  must  yield  to 
the  statute,  the  courts  of  Y  being  of  course  bound  by  the  statute 
of  Y  (e). 

Rightly  or  wrongly,  the  statute  of  Y  settles  the  matter  so 
far  as  a  court  of  Y  is  concerned,  and  if  the  chattel  is  still 
situated  in  Y  when  any  question  of  property  rights  in  the 
chattel  arises  in  a  court  of  X  or  in  a  court  of  Z,  practical  neces¬ 
sity  compels  the  acceptance  in  X  or  Z  of  the  result  which  has 
been  or  would  be  reached  in  the  court  of  Y.  If,  however,  the 
chattel  is  no  longer  situated  in  Y,  it  does  not  follow  that  the 
statutory  rule  of  the  conflict  of  laws  of  Y  should  be  applied  in 
X  or  Z.  On  the  contrary,  on  principle,  the  court  of  X  or  Z 
should  apply  its  own  rule  of  the  conflict  of  laws,  which  would 
normally  involve  the  application  of  the  domestic  law  of  Y,  and 
the  non-application  of  the  rules  of  the  conflict  of  laws  of  Y,  as 
to  dealings  in  Y  with  the  chattel  while  it  was  situate  in  Y.  In 
the  United  States  and  Canada,  as  between  states  (or  provinces) 
in  which  a  uniform  conditional  statute  is  enacted  containing 
a  provision  for  filing  of  a  conditional  sale  agreement  in  the 
state  (or  province)  to  which  a  chattel  is  removed,  the  tendency 
may  be  to  adopt  the  provision  as  a  rule  of  the  conflict  of  laws 
even  in  the  state  (or  province)  from  which  the  chattel  is  re¬ 
moved  (f). 

A  (2) .  The  law  of  Y  may  refuse  to  recognize  the  validity  of 
a  reservation  of  title  under  a  conditional  sale  agreement  without 
retention  of  possession,  or  the  validity  of  a  chattel  mortgage 
without  delivery  of  possession. 

In  this  case,  which  we  may  call  Case  A  (2) ,  that  is,  if  there  is 
a  rule  of  local  public  policy  of  Y  which  prevents  the  recognition 
of  A*s  title,  even  though  acquired  or  retained  in  X,  this  rule 
prevents  the  normal  application  of  principles  of  the  conflict  of 
laws  relating  to  the  acquisition  or  retention  of  title.  But  where¬ 
as  in  Case  A  ( I )  the  statute  which  furnishes  a  rule  of  the  conflict 


(e)  For  examples  of  the  application  of  a  statutory  provision  of 
this  kind,  see  1  Williston,  Sales  of  Goods  (2nd  ed.  1924)  802;  2$ 
A.L,R.  1157  ff.  (conditional  sales) ;  67  A.L.R.  722  (chattel  mort- 
^^s).  In  the  absence  of  an  express  statutory  provision,  the  ma¬ 
jority  rule  in  the  United  States  is  that  filing  is  not  required  in  the 
state  to  which  the  chattel  is  removed:  ef.  57  A.L.R.  711  ff. 

(/)  It  is  not  intended  to  be  suggested  by  this  statement  of  a  pos¬ 
sible  tendency  that  comity  or  reciprocity  is  a  justifiable  basis  for  1he 
application  of  a  foreign  law. 
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of  laws  is  binding  in  Y  regardless  of  principle,  the  propriety 
of  the  rule  of  local  public  policy  in  Case  A  (2)  is  open  to  dis¬ 
cussion,  and  if  found  to  be  in  contravention  of  principle  should 
be  rejected  by  any  court  which  is  not  bound  by  previous  de¬ 
cisions.  The  mere  fact  that  the  domestic  law  of  Y  does  not,  as 
to  transactions  in  Y,  recognize  the  validity  of  a  chattel  mort¬ 
gage  or  a  reservation  of  title  unaccompanied  by  possession  is  of 
course  not  a  sufficient  reason  why  the  validity  of  a  title  ac¬ 
quired  or  retained  in  X  should  not  be  recognized  in  Y.  If  the 
law  of  Y  regards  the  domestic  rule  as  a  rule  of  public  policy, 
a  court  of  Y  is  bound  by  the  rule,  but  a  court  of  X  or  Z  may 
disregard  it,  unless  the  fact  of  the  actual  situation  of  the  chat¬ 
tel  in  Y  compels  the  court  of  X  or  Z  to  accept  the  result  of  a 
decision  of  a  court  of  Y. 

Examples  of  a  rule  of  public  policy  of  the  kind  stated  in 
Case  A  (2)  may  be  found  in  the  laws  of  France,  Germany,  and, 
I>ossibly,  Quebec  (g). 

A  (3) .  The  local  law  of  Y  may  require  filing  of  a  conditional 
sale  agreement  if  possession  is  given  to  the  buyer,  or  of  a  chattel 
mortgage  if  possession  is  retained  by  the  mortgagor,  in  order 
that  the  transaction  may  be  valid  as  against  third  parties  (h). 


ig)  As  to  Prance,  see  Fillet,  Traite  Pratique  de  Droit  Interna¬ 
tional  Prive,  Paris,  1923,  pp.  736-737;  Niboyet,  Manuel  de  Droit 
International  Prive,  Paris,  1928,  §  513,  pp.  639-640  {gage).  As  to 
Germany,  see  Lewald,  in  Repertoire  de  Droit  International,  vol.  7, 
Paris,  1930,  p.  373,  §  281,  and  in  Das  Deutsche  Internationale  Priva- 
trecht,  Leipzig,  1931,  §  246,  pp.  184-185. 

In  Quebec,  as  in  the  other  provinces  of  Canada,  the  validity  of  a 
pledge  depends  on  possession  of  the  creditor  or  a  third  party  (G.C.  art. 
1970),  but  the  law  of  Quebec,  differing  from  that  of  the  other  prov¬ 
inces,  provides  {ihid.^  art.  2022)  that  ^‘moveables  are  not  susceptible 
of  hypothecation,  except  as  provided  in  the  titles  Of  Merchant  Ship¬ 
ping  and  Of  Bottomry  and  Kespondentiaf'  A  gage  or  chattel  mort¬ 
gage  unaccompanied  by  possession  is  invalid  (Payenneville  v.  Prevost 
(1916),  Q.R.  25  K.B.  246;  Desjardins  v.  Metkot  (1916),  17  Que.  P.R. 
454) ;  and  it  would  appear  probable  that  this  rule  of  Quebec  law  is 
so  sirongly  held  that  a  Quebec  court  would  refuse  to  recognize  the 
validity  of  such  a  mortgage  made  elsewhere  upon  a  chattel  subse¬ 
quently  removed  to  Quebec.  On  the  other  hand,  Quebec  law  recog¬ 
nizes  the  validity  of  a  reservation  of  title  without  retention  of  pos¬ 
session.  Bernier  v.  Durand  (1916)  Q.R.  25  K.B.  461,  32  D.L.R.  768. 

The  general  rule  in  the  United  States  appears  to  be  that  a  title 
validly  reserved  in  X  will  be  recognized  in  Y  notwithstanding  that  the 
local  law  of  Y  as  to  conditional  sales  is  different  from  that  of  X 
Cf,  Groodrich,  Conflict  of  Laws  (2nd  ed.  1938)  415;  1  Williston,  Sales 
of  Goods  (2nd  ed.  1924)  800. 

(h)  If  Y  is  a  province  of  Canada  or  a  state  of  the  United  States, 
its  law  would  usually  so  provide. 
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In  this  case,  which  we  may  call  Case  A (3),  the  statutory 
provisions  of  the  kind  just  stated  are  strictly  part  of  the  domestic 
law  of  Y ;  and  (it  being  assumed  that  the  statute  does  not  by 
its  terms  ' apply  to  a  conditional  sale  agreement  or  a  chattel 
mortgage  made  in  X,  so  as  to  bring  the  case  within  Case  A  ( 1 ) , 
such  provisions  have  no  bearing  on  the  question  of  the  conflict 
of  laws  now  under  discussion.  Prinrta  facie  such  provisions  re¬ 
late  only  to  conditional  sale  agreements  or  chattel  mortgages 
made  in  Y,  and  this  limitation  of  the  operation  of  the  statute 
is  usually  a  necessary  consequence  of  the  requirements  as  to  filing 
in  the  particular  district  in  which  the  chattel  is  conditionally 
sold  or  mortgaged. 

The  case  is  a  common  one,  and  generally  speaking  the  result 
is  clear,  namely,  that  A's  title,  validly  acquired  or  retained 
under  the  law  of  X,  is  recognized  in  Y,  and  there  being  no 
provision  of  the  law  of  Y  that  prevents  his  asserting  that  title 
in  Y,  a  subsequent  sale,  pledge  or  mortgage  by  B  to  C  is 
invalid  (i). 

A  good  example  is  the  Canadian  case  of  Bonin  v.  Robertson 
(j).  A  resident  of  Minnesota,  owner  of  a  span  of  horses  situ¬ 
ated  there,  mortgaged  them  to  a  bank  there  in  the  form  and 
under  the  conditions  required  by  the  law  of  Minnesota  to  con¬ 
stitute  a  valid  mortgage  as  against  subsequent  purchasers  from 
the  mortgagor.  The  mortgagor  (whether  with  or  without  the 
mortgagee’s  consent  does  not  appear)  took  the  horses  to  South 
Edmonton,  then  in  the  North  West  Territories  of  Canada,  and 
sold  them  to  the  plaintiff,  a  purchaser  for  value,  in  good  faith 
and  without  notice.  The  horses  having  been  afterwards  seized 
by  the  defendant,  a  bailiff  acting  for  the  mortgagee,  the  plaintiff 
brought  action  in  the  Territorial  Court.  The  action  was  dis¬ 
missed,  notwithstanding  that  the  mortgage  had  not  been  filed 
in  the  registration  district  of  Edmonton,  as  would  have  been 
required  in  the  case  of  a  chattel  mortgage  made  there  upon 
chattels  situated  there,  but  as  was  not  provided  for  in  the 
case  of  a  mortgage  made  elsewhere  on  a  chattel  situated  else¬ 
where.  Admittedly  the  mortgagee  had  a  good  title  to  the  horses 
when  they  were  taken  to  the  North  West  Territories,  and  neither 
at  common  law  nor  by  virtue  of  any  ordinance  of  the  Terri- 

(i)  See,  Goodrich,  Conflict  of  Laws  {2nd  ed.  19S8>  414,  418: 
57  A.L.R.  711  ff. 

^  (i)  (1893),  2  Terr.  L.R.  21;  followed  in  a  Saskatchewan  condi¬ 
tional  sale  case,  Sawyer  v.  Boyce  (1908),  1  Sask.  L.R.  230,  8  W.L.R. 
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tories,  could  the  mortgagor,  a  person  in  possession  with  the 
owner's  consent,  but  without  title  or  with  merely  a  limited  title 
or  right  to  redeem,  give  a  good  title  even  to  an  innocent  pur¬ 
chaser. 

A  (4) .  The  domestic  law  of  Y  may  recognize  the  validity  of 
the  reservation  of  title  by  a  conditional  seller  without  either  re¬ 
tention  of  possession  or  filing,  or  the  validity  of  the  conveyance 
to  a  mortgagee  without  either  giving  of  possession  or  filing. 

As  we  have  seen,  the  statutory  provisions  of  tlie  law  of  Y 
stated  in  Case  A  (3)  have  no  bearing  on  the  question  of  the 
conflict  of  laws  under  discussion,  and  a  fortiori  the  condition  of 
the  law  of  Y  stated  in  the  present  case,  which  we  may  call 
Case  A  (4),  has  no  bearing  on  that  question,  though  that  con¬ 
dition  of  the  law  may  make  the  courts  of  Y  more  inclined  than 
they  would  otherwise  be  to  uphold  A's  title. 

For  example,  while  a  mortgage  of  a  chattel  without  delivery 
of  possession  is  unknown  to  the  law  of  Quebec,  that  law  allows 
a  valid  reservation  of  title  to  be  made  without  retention  of 
possession  and  without  filing  (k) ,  and  therefore  would  have  no 
difficulty  in  recognizing  a  reservation  of  title  validly  made 
under  a  foreign  law.  Thus,  where  the  title  was  validly  reserved 
in  Ontario,  and  the  buyer  took  the  chattel  to  Quebec  and  there 
sold  it  to  an  innocent  third  party,  the  original  seller  was  held 
entitled  to  revendicate  the  chattel  in  Quebec  without  reimburs¬ 
ing  the  second  buyer  (t). 

A(5) .  The  domestic  law  of  Y  may  recognize  the  validity  of  a 
sale,  pledge  or  mortgage  by  a  person  who  is  in  possession  of  a 
chattel  without  title  to  it,  in  the  particular  circumstances. 

The  branch  of  the  law  of  Y  just  stated,  in  what  we  may  call 
Case  A  (5) ,  is  of  course  the  branch  of  the  law  of  Y  with  which 
we  are  chiefly  concerned,  and  it  is  normally  the  only  branch 
of  the  law  of  Y  which  has  any  bearing  on  the  question  of  the 
conflict  of  laws  under  discussion.  In  other  words,  unless  the 
law  of  Y  contains,  as  in  Case  A  ( 1 ) ,  provisions  for  the  filing  in 
Y  of  a  conditional  sale  agreement  or  mortgage  made  in  X, 
or,  as  in  Case  A  (2),  a  rule  of  local  public  policy  which  pre¬ 
vents  the  recognition  of  A's  title,  retained  or  acquired  under 
the  law  of  X,  we  are  concerned  only  with  the  law  of  X,  and 

(k)  See  references  under  Case  A  (2)  in  §  4,  supra. 

(l)  WilUams  v.  Nadon  (1907),  Q.R,  32  S.C.  250:  a  conditional 
sale  of  a  piano  bearing  the  name  of  the  seller-manufacturer,  and 
therefore  not  requiring  to  be  filed  under  the  Ontario  statute. 
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not  at  all  with  the  law  of  Y,  relating  to  conditional  sale  agree¬ 
ments  or  chattel  mortgages,  up  to  the  moment  when  B  purports 
to  sell,  pledge  or  mortgage  the  chattel  in  Y,  and  then  we  are 
concerned  only  with  the  law  of  Y,  and  not  at  all  with  the 
law  of  X,  relating  to  dispositions  by  a  person  in  possession  by 
the  consent  of  the  owner  but  without  title. 

When  it  is  said  that  the  validity  of  the  transaction  in  Y  de¬ 
pends  solely  on  the  law  of  Y,  this  means  the  law  of  Y  as  applied 
to  the  disposition  made  in  Y  by  a  person  who  has  obtained  pos¬ 
session  by  virtue  of  the  transaction  in  X.  In  other  words, 
the  facts  of  the  transaction  in  X  may  be  an  essential  part  of  the 
case  which  has  to  be  decided  by  the  law  of  Y,  because  it  may  be 
material,  in  order  to  decide  whether  the  disposition  by  B  to  C 
is  valid  by  the  law  of  Y,  to  know  in  what  circumstances  B 
has  obtained  possession. 

The  circumstances  in  which  the  law  of  Y  will  recognize  the 
validity  of  a  disposition  by  a  possessor  who  is  not  the  owner 
will  of  course  differ  according  as  Y  happens  to  be  a  country, 
such  as  England,  where  a  thief  can  give  a  good  title  by  sale 
in  market  overt  (m),  and  a  person  who  has  sold  goods  and  who 
remains  in  possession,  or  a  person  who  has  bought  or  agreed  to 
buy  goods  and  who  obtains  possession  with  the  consent  of  the 
seller,  can  give  a  good  title  by  sale,  pledge  or  other  disposition 
to  an  innocent  third  party  (n),  or  happens  to  be  some  other 
country  the  law  of  which  is  less  generous  to  the  innocent  third 
party  (o),  or  happens  to  be  some  other  country  which  is  more 
generous  to  the  innocent  third  party  or,  in  other  words,  protects 
purchase  rather  than  title  (p). 

It  follows  that  in  essentially  the  same  situation  the  result  of 
the  sale,  pledge  or  mortgage  made  to  C  in  Y  by  B,  who  ad¬ 
mittedly  has  no  title  by  the  law  which  governs  the  property 
effect  of  the  transaction  between  A  and  B  (the  law  of  X) ,  will 

(m)  C/.  Sale  of  Goods  Act,  1893,  s.  22,  subject  to  the  revesting  of 
the  title  if  the  thief  is  prosecuted  to  conviction  (s.  24). 

(n)  Factors  Act,  1889,  ss.  8,  9;  Sale  of  Goods  Act,  1893,  s.  25. 
The  statement  in  the  text  is  of  course  not  intended  to  be  a  complete 
statement  of  the  cases  in  which  by  English  law  a  person  in  possession 
of  a  chattel  with  the  owner^s  consent  can  give  a  good  title  to  a  third 
party  without  the  owner’s  consent.  For  a  much  fuller  statement 
see  my  Banking  and  Bills  of  Exchange  (5th  ed.  1935)  225-236. 

(p)  The  law  of  Onterio,  like  that  of  most  if  not  all  of  the  other 
pro^nces  of  Canada,  is  slightly  less  generous,  because  the  law  of 
market  overt  is  inapplicable  to  a  sale  which  takes  place  in  Ontario. 

(p)  See  §  2(2),  supra. 
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vary  according  to  the  degree  of  protection  given  to  innocent 
third  parties  by  the  law  which  governs  the  property  effects  of 
the  transaction  between  B  and  C  (the  law  of  Y) .  The  differ¬ 
ence  of  result  is,  of  course,  inevitable  so  long  as  different  countries 
have  different  domestic  systems  of  laws;  and  it  is  not  remediable 
by  any  system  of  the  conflict  of  laws,  and  does  not  affect  the 
generality  of  the  application  of  the  rules  of  the  conflict  of  laws 
already  stated.  There  is,  for  example,  no  inconsistency  from  the 
point  of  view  of  the  conflict  of  laws  in  saying  that  in  Case 
A  (3)  the  effect  of  the  domestic  law  of  Y  as  to  filing  conditional 
sales  agreements  or  chattel  mortgages  has  usually  no  bearing  on 
the  validity  of  A's  title  retained  under  a  conditional  sale  agree¬ 
ment  or  acquired  under  a  chattel  mortgage  made  in  X,  even  if 
the  chattel  is  removed  to  Y,  and  in  saying  that  in  Case  A  (5) 
the  domestic  law  of  Y  as  to  the  validity  of  dispositions  made 
by  persons  in  possession  without  title  is  usually  decisive  of  the 
validity  of  A*s  title  as  against  C,  who  takes  under  a  sale,  pledge 
or  mortgage  made  by  B  in  Y.  As  Williston  says  fgjy  the  cir¬ 
cumstances  of  the  case  which  may  estop  A  from  asserting  his 
title  as  against  C  exist  in  Y,  and  the  question  whether  they  are 
sufBcient  to  estop  A  must  be  decided  by  the  law  of  Y  fr), 

(B)  Title  Voidable  by  Original  Lex  Rei  Sitae. 

(C)  Title  Void  by  Original  Lex  Rei  Sitae  (s). 

As  under  heading  A,  we  again  suppose  either  that  A,  the 
owner  of  a  chattel  situated  in  X,  makes  there  a  conditional 
sale  agreement  with  B,  reserving  the  title  to  A  until  payment 
in  full,  and  giving  possession  to  B  there,  or  that  B,  the  owner  of 
a  chattel  situate  in  X,  conveys  it  there  to  A  by  way  of  mortgage, 
B  retaining  possession;  but,  differing  from  the  cases  considered 
under  heading  A,  we  now  suppose  that  by  the  law  of  X, 

(q)  Sales  of  Goods  (2nd  ed.  1924)  vol.  1,  p.  801. 

(r)  The  learned  author  seems  to  state  the  cases  which  have 
decided  in  favour  of  the  innocent  purchaser  as  inconsistent  with 
those  which  have  been  decided  in  favour  of  the  conditional  seller,  but 
it  is  not  clear  whether  the  difference  of  result  is  due  to  the  applica¬ 
tion  of  different  rules  of  the  conflict  of  laws  or  merely  to  the  ap¬ 
plication  of  different  domestic  rules  of  law, 

(s)  For  reasons  which  will  be  apparent  from  the  discussion  which^ 
follows,  headings  B  and  C  are  here  placed  together  without  any  inter¬ 
vening  comment  and  are  not  followed,  as  heading  A  is,  by  a  state¬ 
ment  of  alternative  provisions  of  the  law  of  the  new  situs.  See  25 
A.L.R.  1168  ff.  for  a  collection  of  cases  in  whi^  by  the  law  of  the 
original  situs  the  conditional  seller  did  not  effectively  reserve  the  title 
as  against  third  parties. 
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either  (B)  A's  title  is  valid  as  against  B  but,  by  reason  of  the 
failure  to  file  the  agreement  or  mortgage  or  otherwise,  is  im¬ 
peachable  by  third  parties  in  certain  circumstances; 

or  (C)  A*s  title  is  strictly  void,  that  is,  as  against  anyone 
A  has  ineffectually  attempted  to  reserve  a  title  or  to  obtain  a 
title  by  way  of  mortgage. 

We  further  suppose,  as  under  heading  A,  that  the  chattel 
is  removed  by  B  to  Y  and  that  B  there  purports  to  sell,  pledge 
or  mortgage  it  to  C,  who  takes  for  value,  in  good  faith  and 
without  notice  of  A*s  title  or  B's  want  of  title. 

Subject  to  certain  limitations  to  be  mentioned  presently,  the 
cases  coming  under  heading  B  would  appear  to  resemble  the 
cases  coming  under  heading  A  rather  than  those  coming  under 
heading  C.  That  is  to  say,  if  under  a  conditional  sale  by  A 
to  B  or  a  chattel  mortgage  from  B  to  A,  A  has  a  title  good 
inter  partes  and  existing,  though  voidable,  as  against  third 
parties,  it  would  seem  to  follow  that  A's  title  should  be  recog¬ 
nized  in  Y,  and  that  the  consideration  of  the  validity  of  any 
subsequent  transaction  between  B  and  C  in  Y  should  begin  with 
the  lack  of  title  of  B.  Broadly  speaking  therefore  the  con¬ 
clusions  reached  in  cases  A(l),  A(2),  etc.,  should  be  applicable 
to  the  parallel  cases  B(l),  B(2),  etc. 

The  generality  of  the  foregoing  statement  must,  however,  be 
somewhat  modified  when  we  consider  exactly  what  is  meant  by 
A*s  title  being  voidable  by  the  law  of  X.  If  the  law  of  X 
makes  A's  title  impeachable  only  by  subsequent  purchasers, 
etc.,  in  X,  and  his  title  has  not  in  fact  been  impeached  in  X, 
then  it  is  right  to  say  that  the  result  of  the  subsequent  transac¬ 
tion  in  Y  between  B  and  C  will  be  governed  by  the  law  of  Y  as 
applied  to  a  case  which  has  as  its  starting  point  the  validity  of 
A's  title  by  the  law  of  X.  If,  on  the  other  hand,  the  law  of 
X  makes  A*s  title  impeachable  by  subsequent  purchasers,  etc., 
anywhere,  whether  in  X  or  elsewhere,  then  it  may  happen  that 
the  subsequent  transaction  in  Y  is  within  the  protection  of  the 
law  of  X,  that  is,  that. even  by  the  law  of  X  the  subsequent 
transaction  gives  a  good  title  to  C  as  against  A.  In  this  event, 
if  the  question  of  the  title  arises  in  Y,  the  case  would  be  free 
from  the  difficulty  of  B’s  lack  of  title,  and  the  effect  of  the 
transaction  between  B  and  C  would  be  governed  by  the  ordin¬ 
ary  dom^tk  law  of  Y,  as  applied  to  a  case  which  has  as  its 
starting  point  the  validity  of  B’s  title.  The  case  would  in  fact 
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be  essentially  similar  to  the  cases  coming  under  heading  C,  that 
is,  cases  in  which  A’s  title  is  void  by  the  law  of  X. 

Again,  if  a  chattel  is  delivered  by  A  to  B  in  X  under  a  con¬ 
ditional  agreement  for  the  purpose  of  resale  in  the  ordinary 
course  of  B’s  business,  and  the  law  of  X  recognizes  B’s  power  to 
give  a  good  title  to  C,  who  deals  with  B  in  the  ordinary  course 
of  B’s  business,  notwithstanding  the  reservation  of  title  as  be¬ 
tween  A  and  B,  and  whether  the  agreement  is  filed  or  not,  the 
case  is  only  nominally  one  in  which  A  has  a  voidable  title  by 
the  law  of  X.  In  effect,  so  far  as  resale  in  the  ordinary  course 
of  B’s  business  is  concerned,  B  has  an  effective  title,  or  at  least 
an  effective  power  to  transfer  the  title,  and,  except  in  the  unlikely 
contingency  that  the  law  of  X  limits  its  protection  to  persons 
who  buy  from  B  in  X,  the  case  would  in  substance  resemble  the 
cases  coming  under  heading  C,  and  not  those  coming  under 
heading  B.  In  the  event  of  a  subsequent  transaction  between 
B  and  C  in  Y  no  difficulty  arises  by  reason  of  B’s  lack  of  title. 

Again,  if  A’s  title,  originally  voidable  by  the  law  of  X,  has 
been  declared  void  before  the  transaction  between  B  and  C 
in  Y,  the  case  would  come  under  heading  C  rather  than  heading 
B.  Clearly  so,  as  regards  A’s  title:  but  if  A's  title  has  been 
declared  void  at  the  instance  of  B’s  creditors  or  a  buyer,  pledgee 
or  mortgagee  from  B,  there  would  probably  be  little  interest  in 
the  chattel  left  which  might  be  the  subject  of  any  subsequent 
transaction  in  Y  between  B  and  C. 

In  addition  to  the  cases  just  mentioned  of  a  title  originally 
voidable  by  the  law  of  X,  but  in  effect  void  as  regards  a  subse¬ 
quent  transaction  in  Y,  we  may  imagine  cases  of  title  originally 
void  by  the  law  of  X,  that  is,  cases  strictly  coming  under  head¬ 
ing  C. 

If  the  law  of  X  refuses  to  recognize,  even  inter  partes,  the 
validity  of  a  reservation  of  title  under  a  conditional  sale  agree¬ 
ment  without  retention  of  possession,  or  the  validity  of  a  chattel 
mortgage  without  delivery  of  possession,  we  have  the  converse  of 
Case  A  (2),  already  discussed,  in  which  we  supposed  the  law  of 
Y  to  be  as  just  stated,  as  applied  to  a  case  of  a  chattel  removed 
to  Y  by  B,  and  there  made  the  subject  of  a  transaction  between 
B  and  C  notwithstanding  that  A  had  previously  validly  reserved 
or  obtained  a  title  in  X.  If  it  is  the  law  of  X  which  refuses  to 
recognize  the  validity  of  A’s  title,  the  case  is  comparatively 
simple.  B,  having  the  title  by  the  law  of  X,  may  remove  it  to 


414 


Chap.  19.  Contract  and  Conveyance 


Y  and  there  deal  with  it  in  accordance  with  the  domestic  law  of 

Y. 

So,  if  the  law  of  X  makes  absolutely  void  (t)  z  conditional 
sale  agreement  unless  there  is  either  retention  of  possession  of  the 
chattel  by  the  seller  or  filing  of  the  agreement,  or  chattel 
mortgage  unless  there  is  either  delivery  of  possession  of  the 
chattel  or  filing  of  the  mortgage,  and  if  the  provisions  of  the 
law  are  not  complied  with,  we  have  another  comparatively 
simple  case,  in  which  B  may  remove  the  chattel  to  Y  and  there 
deal  with  it  in  accordance  with  the  domestic  law  of  Y. 


(i)  Conditional  sale  and  chattel  mortgage  statutes  sometimes  use 
the  word  **void,”  but  they  are  usually  construed  as  making  trans¬ 
actions  merely  voidable. 


Chapter  XX. 


SITUS  AND  TRANSFER  OF  INTANGIBLES* 

§  1.  Things  and  the  situs  of  things,  p.  415. 

§  2.  Obligations  to  pay  money 

(a)  General  rules,  p.  418, 

(b)  Negotiable  instruments,  p.  418. 

(c)  Quasi-negotiable  instruments,  p.  419. 

(d)  Specialties,  p.  420. 

(e)  Other  choses  in  action,  p.  421. 

§  3.  Shares  and  share  certificates,  p.  426. 

§  1.  Things  and  the  Situs  of  Things. 

The  question  what  is  the  situs  of  a  thing  is  important  for 
various  purposes,  as,  for  example: 

(1)  in  order  to  determine  whether  the  thing  or  an  interest 
in  the  thing  is  an  asset  of  the  estate  of  a  deceased  person  be¬ 
longing  to  the  local  administration  of  the  estate  within  a  given 
country: 

(2)  in  order  to  determine  whether  the  thing  or  an  interest  in 
the  thing  is  the  subject  of  a  tax  imposed  on  things  within  the 
territory  of  the  taxing  legislature:  or 

(3)  in  order  to  determine  whether  the  thing  or  an  interest 
in  the  thing  has  been  validly  transferred  inter  vivos  in  accord¬ 
ance  with  the  lex  ref  s/tae,  so  far  as  that  law  is  the  governing 
law. 

The  significance  of  situs  for  the  first  of  these  purposes  is 
discussed  in  other  chapters  (a).  In  the  case  of  interests  in  land, 
the  lex  rei  sitae  is  the  governing  law  not  only  with  regard  to 
administration  of  estates,  but  also  with  regard  to  succession  on 
death,  subject  to  exceptions  discussed  later  (b). 


*This  chapter  reproduces  in  a  revised  form  an  article,  hearing  the 
same  title,  published  (1935),  13  Canadian  Bar  Review  265-278,  ral> 
sequently  incorporated  in  my  Banking  and  Bills  of  Exchange  (5th 
edition,  1935)  41-55. 

(а)  See  chapter  22,  §  1,  with  especial  reference  to  interests  in 
land;  as  to  movables  and  intangibles  see  chapter  32. 

(б)  See  chapter  22,  §  2. 
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As  regards  the  significance  of  situs  for  the  second  of  the  pur¬ 
poses  above  mentioned,  any  detailed  discussion  is  outside  the 
scope  of  the  present  book,  and  the  discussion  of  taxation  cases 
is  limited  to  cases  that  afford  useful  analogies  in  the  solution  of 
conflict  problems.  Some  taxation  cases  involve  questions  of 
situs  and  are  useful  in  the  conflict  of  laws,  but  occasionally 
they  are  misleading  when  they  are  used  in  conflict  cases,  as  if 
the  concept  of  situs  must  be  identical  for  taxation  purposes  and 
for  conflict  purposes  (c).  In  taxing  statutes  and  in  taxation 
cases  it  is  usual  to  speak  of  the  situs  of  '‘property’'  and  a  tax 
on  “property."  It  is  accurate  enough  to  speak  of  a  tax  on 
“property"  in  the  sense  of  a  tax  on  a  person's  property  or 
interest  in  a  thing,  but,  as  is  pointed  out  below,  it  is  not  ac¬ 
curate  to  speak  of  the  situs  of  “property"  in  the  same  sense 
of  the  word  “property,"  because  it  is  only  the  thing,  and  not 
the  property  or  interest  in  the  thing,  that  can  have  a  situs. 

As  regards  the  transfer  inter  vivos  of  tangible  things  (d), 
whether  movable  or  immovable,  it  is  clear  that  the  domicile 
of  the  owner  is  immaterial  and  that  the  governing  law  is  the 
lex  ret  sitae  (e).  As  regards  the  transfer  inter  vivos  of  in¬ 
tangible  things  the  applicability  of  the  lex  rei  sitae  is  compli¬ 
cated  by  various  considerations  relating  to  different  kinds  of 
intangibles,  and  the  subject  has  therefore  been  reserved  for  sep¬ 
arate  discussion  below,  but  in  any  event  the  domicile  of  the 
owner  is  immaterial.  Similarly  for  the  purposes  of  provincial 
taxation  upon  “property"  within  the  province,  and  for  the 
purpose  of  the  administration  of  the  estate  of  a  deceased  person 
(f)i  the  situs  of  the  thing  and  not  the  domicile  of  the  deceased 
owner  is  the  dominant  element,  and  the  domicile  of  the  owner 
has  no  bearing  on  the  question  of  the  situs  of  the  thing. 

A  thing  must  be  distinguished  from  an  interest  in  a  thing. 
Even  if  the  subject  of  the  interest  is  a  tangible  thing,  a  physical 
object,  a  person's  interest  in  the  thing  is  itself  an  intangible 
legal  concept,  having  no  actual  existence  and  no  actual  situs. 
If  the  subject  of  the  interest  is  itself  a  so-called  intangible  thing, 
then  the  thing,  like  the  interest  in  the  thing,  is  merely  a  legal 
concept.  Things  may  therefore  be  classified  as,  (1)  tangible 

(c)  See,  chapter  26. 

(d) ^  The  transfer  of  ships  may  be  governed  by  special  rules.  See, 
€.g.,  Bicey,  Conflict  of  Laws  (5th  ed.  1932),  appendix,  note  29. 

{«)  As  to  personal  chattels  (movables),  see  chapter  19.  As  to 
land,  see  chapter  30. 

(/)  See  chapter  22,  §  1. 
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things,  which  may  be  either  (a)  movable  or  «b)  immovable, 
and  (2)  intangible  things.  This  classification  is  accurate  in  so 
far  as  it  excludes  intangibles  from  the  category  of  movable 
things,  although  they  are  frequently  spoken  of  or  thought  of 
as  being  movable  ( g) . 

The  classification  is,  however,  unreal  in  the  sense  that  the 
description  of  an  intangible  legal  concept  (such  as  a  chose  in 
action  or  the  goodwill  of  a  business)  as  a  ‘‘thing’'  involves 
the  reification  or  “thingifying”  of  what  does  not  exist  in  the 
same  way  as  a  tangible  thing  exists,  but  merely  exists  in  the 
eye  of  the  law  (h).  As  the  intangible  thing  has  no  objective 
existence,  it  cannot  have  a  real  situs,  that  is,  it  is  not  situated  in 
a  given  place  in  the  literal  sense  in  which  a  tangible  thing  is 
so  situated.  It  is  common  practice,  however,  to  speak  of  the 
situs  of  an  intangible  thing  and  to  express  rules  of  law,  in¬ 
cluding  conflict  rules,  with  regard  to  intangibles,  in  terms  of 
situs.  Language  of  this  kind  is  of  course  not  to  be  taken  too 
seriously,  because  a  so-called  situs  attributed  to  an  intangible 
thing  is  obviously  a  less  substantial  basis  for  resort  to  the  lex 
ret  sitae  than  the  actual  situs  of  a  tangible  thing,  and  it  may 
be  that  in  the  case  of  intangibles  the  statement  that  the  tex  ret 
sitae  is  the  law  governing  their  transfer  is  merely  a  mode  of 
expressing  a  result  reached  or  justifiable  for  other  reasons  (ij. 

Subject  to  the  foregoing  observations,  it  seems  desirable  or 
inevitable  to  adopt  conventional  language  and  to  discuss  in 
terms  of  situs  conflict  rules  relating  to  intangibles.  It  must  be 
borne  in  mind  that  the  attribution  of  a  situs  to  an  intangible 
thing,  at  least  in  some  cases,  is  based  on  substantial  considera¬ 
tions  (j),  or  on  some  principle  or  coherent  system  of  principles 
ik) .  Situs  is  perhaps  a  useful  concept  indicating  the  centre  of 
gravity  of  the  intangible,  or,  in  Savigny's  language,  the  seat 
(Sitz)  of  the  legal  relation.  Inasmuch  as  different  kinds  of 

ig)  See  chapter  21,  §  1. 

(h)  As  Cook,  Logical  and  Legal  Bases  of  the  Conflict  of  Laws 
(1942),  in  the  course  of  an  acute  discussion  of  intangibles  (pp. 
284  ff.),  says,  at  p.  299,  the  ^‘intangible  things  which  exist  in  fact 
apart  from  law”  of  the  Conflict  of  Laws  Restatement,  §  212,  “have 
no  more  real  existence  than  unicorns  or  griffins.” 

(i)  Cf,  Cook,  op,  cit,  p.  300. 

(j)  As,  e.g,,  when  an  intangible  thing  is  said  to  be  situated  where 
it  can  be  effectively  dealt  with;  Brassard  v.  Smith,  [19253  A.C.  371, 
[1925]  1  D.L.R.  528.  As  to  this  case,  see  §  3,  infra, 

(k)  The  King  v.  National  Trust  Co,,  [19333  S.C.R.  670,  [19333 
4  D.L.R.  465. 


27— C.L. 
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intangibles  have  to  be  separately  discussed  so  far  as  their  transfer 
inter  vivos  is  concerned,  and  they  must  be  classified^  for  that 
purpose,  it  seems  better  to  discuss  the  question  of  the  situs  to  be 
attributed  to  each  class  of  intangibles  as  that  class  comes  up  for 
discussion  in  the  following  sections  of  the  present  chapter. 

§  2,  Obligations  to  Pay  Money* 

(a)  General  Rales 

The  most  commonly  cited  general  rules  are  that  although  a 
debt  has  no  absolute  local  existence,  yet  it  possesses  an  attribute 
of  locality,  and  that  a  simple  contract  debt  is  regarded  as  being 
situated  in  the  country  in  which  the  debtor  for  the  time  being 
resides,  where  the  assets  to  satisfy  the  debt  presumably  are  (t), 
whereas  a  specialty  debt  is  said  to  have  a  species  of  corporeal 
existence  by  which  its  locality  may  be  reduced  to  a  certainty, 
and  is  regarded  as  being  situated  where  the  specialty  is  found 
at  the  material  time  (m).  A  judgment  debt  is  said  to  be  situ¬ 
ated  where  the  judgment  is  recorded  (n),  A  specialty  within 
the  general  rule  includes  not  only  an  instrument  under  seal, 
but  also  a  statutory  government  obligation  evidenced  by  a 
bond  authenticated  by  the  legislature  and  charged  by  statute 
on  the  consolidated  revenue  fund  (o), 

(b)  Negotiable  Instruments 

An  exception  to  the  general  rule  as  to  a  simple  contract  debt 
exists  in  the  case  of  a  debt  embodied  in  a  negotiable  instrument, 
though  not  a  specialty.  Such  a  debt  is  regarded  as  being  situ¬ 
ated  where  the  instrument  is  found  at  the  material  time,  the 
instrument  being  regarded  as  analogous  either  to  a  specialty  or 
to  a  tangible  thing  (p).  While  either  the  specialty  character  or 
the  negotiable  character  of  an  instrument  is  sufScient  justification 

(1)  See,  further,  under  heading  (e),  infra. 

(ot)  Cowmissimer  of  Stamps  v.  Hope,  [1891]  A.C.  476.  As  to  a 
debt  secured  by  mortgage  of  land,  see  further  under  heading  (d), 
infra. 

{n)  Attomeg-General  v.  Boimms  (1838),  8  M.  &  W.  171,  at  p, 
191. 

(o)  Eoyal  Trmt  Co.  v.  Attom&y-  General  for  Alberta.  [1930] 
A.C.  144,  [1930]  1  D.L.R.  868,  [1929]  3  W.W.R.  633j  applied  in  special 
circumstances  to  the  bonds  in  question  in  The  King  v.  National  Trust 
Co.,  [1933]  S.G.R.  670,  [1933]  4  D.L.R.  670. 

(p)  Attomeg^General  v.  Bouwms,  supra;  Crosby  v.  Prescott, 
[1923]  S,C.R.  446,  [1923]  2  D.L.R.  937,  [1923]  2  W.W.R.  569;  The 
JKmg  V.  Natumal  Trust  Co.,  supra. 
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for  the  attribution  to  the  debt  of  a  situs  identical  with  that  of 
the  actual  situs  of  the  instrument,  the  negotiable  character  of 
the  instrument  is  more  important  than  its  specialty  character 
for  the  purpose  of  its  transfer  inter  vivos  in  the  conflict  of  laws. 

In  the  case  of  a  debt  which  is  represented  or  evidenced  by  a 
negotiable  instrument,  whether  a  specialty  or  not,  as,  for  ex¬ 
ample,  a  bill,  cheque  or  note,  or  a  bearer  bond,  or  a  bearer 
interest  coupon  attached  to  a  registered  bond,  or  a  bond  payable 
to  the  order  of  a  named  person  and  not  containing  any  pro¬ 
vision  making  registration  necessary  on  transfer,  the  debt  is 
in  eflFect  merged  in  the  instrument  which  represents  or  evi¬ 
dences  it  (qJ,  and  the  situs  of  the  debt  is  the  same  as  that  of  the 
instrument.  There  is  consequently  no  difiiculty  in  attributing 
a  situs  to  the  intangible  debt  for  any  purpose  for  which  the 
attribution  of  a  situs  is  important,  as,  for  example,  for  the  pur¬ 
pose  of  the  administration  of  the  estate  of  a  deceased  person 
or  for  the  purpose  of  provincial  taxation;  and  furthermore 
there  is  no  difficulty  in  applying  the  lex  sitas  of  the  instrument 
as  the  law  governing  the  transfer  inter  vivos  of  the  instrument 
and  the  debt  (r).  The  question  whether  an  instrument  has  the 
quality  of  negotiability  is  governed  by  the  lex  ret  sitae  at  the  time 
of  transfer  (s). 

(c)  Quad-negotiable  Instruments 

A  more  complicated  case  is  that  of  a  debt  represented  or 
evidenced  by  an  instrument  which  for  convenience  may  be 
called  a  quasi-negotiable  instrument,  namely,  an  instrument 
which  is  customarily  transferable  by  endorsement  or  endorsed 
transfer  and  delivery,  but  which  must  be  surrendered  and  the 
transfer  of  which  must  be  registered  in  order  to  effect  a  complete 
transfer  of  the  debt.  Bonds  registered  in  the  name  of  a  specified 
person  frequently  contain  terms  which  bring  them  into  this 
class  of  instruments  (t).  Even  if  an  instrument  of  this  class  is 

(g)  La  creance  fait  corps  avec  le  titre  et  sa  nature*  incorporelle, 
ainsi  materialisee,  cesse  de  creer  un  obstacle  a  une  livraison  de  main 
a  main.  Fesant  y.  Pesant,  [19343  S.G.E.  249,  at  p.  265. 

(r)  As  to  the  transfer  of  negotiable  instruments  in  the  conflict 
of  laws,  see  chapter  14,  §  4. 

(a)  Pwker  v.  LoTudon  and  County  Banking  Co.,  (1887),  18  Q.B.D. 
515;  Colonial  Bank  v,  Cody,  (1890),  15  App.  Cas.  267;  Garey  v. 
Dominion  Manufcbcturers  (1924),  56  O.L.E.  159,  E19253  1  D.L.R.  99. 

(t)  Cf.  Steffen  and  Russell,  The  Negotiability  of  Corporate  Bonds 
(1932),  41  Yale  L.J.  799,  and  Registered  Bonds  and  Negotiability 
(1934),  47  Harv.  L.  Rev.  741. 
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a  specialty,  as  it  usually  is,  so  as  to  justify  the  attribution  to 
the  debt  of  a  situs  at  the  place  where  the  instrument  is  found, 
the  debt  is  not  merged  in  the  instrument  so  as  to  justify  our 
saying  that  the  transfer  of  the  instrument  is  exactly  equivalent 
to  the  transfer  of  the  debt.  The  transfer  inter  vivos  of  the  in¬ 
strument  is  of  course  governed  by  the  lex  rei  sitae  at  the  time  of 
the  transfer,  while  the  transfer  of  the  debt  is  governed  by  the 
law  of  the  place  of  registration.  In  practice,  however,  the 
requirements  of  the  law  of  the  place  of  registration  are  usually 
purely  routine  or  ministerial,  so  that  in  effect  the  purchaser 
of  the  instrument,  who  acquires  the  property  in  the  instrument 
by  its  transfer  to  him,  usually  acquires  also  the  right  to  procure 
the  registration  of  the  transfer  and  the  consequent  registration 
of  himself  as  holder  of  the  instrument.  This  right  is  nearly 
though  not  exactly  equivalent  to  the  legal  title  to  the  debt 
which  he  acquires  when  the  transfer  is  registered.  Technically, 
until  the  transfer  is  registered,  he  may  be  said  to  have,  as  re¬ 
gards  the  debt,  a  jus  ad  tern  rather  than  a  jus  in  re  (u). 

(d)  specialties 

If  a  debt  is  represented  or  evidenced  by  a  specialty,  it  is  said 
to  have  a  situs  where  the  specialty  is  found  at  the  material 
time  (a),  and  this  situs  is  an  essential  element  for  the  purpose 
of  the  administration  of  the  estate  of  the  deceased  owner  and 
for  the  purpose  of  making  the  debt  the  subject  of  taxation 
under  a  provincial  statute  imposing  a  tax  on  property  (b).  It 
does  not  follow,  however,  that  ths  situs  thus  attributed  to  a 
specialty  debt  is  the  connecting  factor  in  the  conflict  of  laws 
^th  regard  to  the  transfer  inter  vivos  of  the  debt.  If  the 
instrument  is  strictly  speaking  negotiable,  it  falls  under  heading 
(b)  above,  and  the  transfer  of  the  instrument  and  of  the  debt 
is  governed  by  the  lex  situs  of  the  instrument  at  the  time  of 
the  transfer.  If  the  instrument  is  quasi-negotiable  in  the  sense 
explained  under  heading  (c) ,  above,  the  transfer  of  the  instru¬ 
ment  and  the  transfer  of  the  debt  are  governed  by  the  prin- 


(tt)  ^  to  the  similar  situation  -with,  regard  to  the  transfer  of  a 
share  certificate,  see  §  3,  infra,  and  Colonial  Bank  v.  Cady  (1890),  15 
App.  Cas.  267,  at  p.  277,  Lord  Watson. 

(a)  As  to  the  general  rule,  and  as  to  what  “specialty”  includes, 
see  heading  (a),  supro.  ’ 

Gen^l  Trysts  Corporation  v.  The  King  [1919]  A  C 
6TO,  46  D.L.E.  318,  [1919]  2  W.W.R.  354;  of.  Proi^ 

(Al^*^  Alherta,  [19351  4  D.L.R.  752,  [1936]  3 
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ciples  there  stated.  If,  on  the  other  hand,  the  instrument  is 
not  negotiable  even  in  the  limited  sense  just  mentioned,  then 
the  situs  attributed  to  the  debt  by  reason  of  the  specialty  char¬ 
acter  of  the  instrument  has  no  significance  for  the  purpose  of 
the  transfer  inter  vivos  of  the  debt.  A  mortgage  of  land  is 
the  commonest  example  of  an  instrument  of  this  class.  It  is 
usually  under  seal,  and  even  if,  as  in  the  case  of  a  charge  or 
mortgage  under  the  land  titles  system,  it  need  not  be  under  seal, 
it  may,  by  virtue  of  the  governing  statute,  have  the  same  eifect 
as  if  it  were  under  seal.  A  mortgage  is,  however,  usually  made 
in  duplicate,  one  counterpart  being  registered  in  the  registration 
district  in  which  the  land  is  situated,  and  the  other  counterpart 
being  held  by  the  mortgagee;  and  if  the  mortgagee's  counterpart 
is  found  at  the  material  time  in  a  country  different  from  that  in 
which  the  land  is  situated,  it  is  impossible  to  apply  the  general 
rule  as  to  the  situs  of  a  specialty  debt.  Consequently  recourse 
must  be  had  to  some  other  criterion  of  situs,  and  practical  con¬ 
siderations  point  to  the  situs  of  the  land  as  the  locality  of  the 
debt  (c).  In  any  event  the  mortgage  security,  although  regard¬ 
ed  as  personal  property  in  domestic  .English  law,  creates  an 
interest  in  land,  and  therefore  in  English  conflict  laws  its 
transfer  is  governed  by  the  lex  situs  of  the  mortgaged  land. 
Furthermore,  as  the  mortgagee  must  reconvey  the  land  or  dis¬ 
charge  the  mortgage  when  the  mortgage  debt  is  paid,  the  debt 
cannot  be  effectually  transferred  apart  from  the  transfer  of  the 
security,  so  that  the  transfer  of  the  debt  is  also  governed  by  the 
lex  situs  of  the  land  fd). 


(e)  Other  Choses  in  Action 

There  remain  for  discussion  questions  as  to  the  situs  and 
transfer  of  a  debt  or  obligation  to  pay  money  not  falling  within 
any  of  the  above  mentioned  classes.  Such  a  debt  may  con¬ 
veniently,  though  not  accurately,  be  designated  in  the  subse¬ 
quent  discussion  as  a  chose  in  action  (e)  or  a  simple  contract 


(c)  Toronto  General  Trusts  Corporation  v.  The  King,  supra;  ci. 
Roual  Trust  Company  v.  Provincial  Secretwry^^Treasurer  of  New 
BTunswick,  [19253  S.C.R.  94,  [19253  2  D.L.R.  49.  Any  implication 
drawn  from  these  taxation  cases  that  a  mortgage  on  land  is  a  movaDle 
must  be  disregarded  in  the  conflict  of  laws :  see  chapter  26. 

id)  In  re  Hoyles,  Row  v.  Jagp,  [1911]  1  Ch.  173.  For  further 
discussion  of  this  case,  see  chapter  21,  §  2,  and  chapter  26. 

(a)  Generally  as  to  the  transfer  of  immovables  (that  is,  interests 
in  land)  in  the  conflict  of  laws,  see  chapter  30. 

(e)  The  expression  in  itself  is  of  course  wide  enough  to  include 
the  various  kinds  of  intangibles  already  discussed. 
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debt  (f).  While  the  general  rule,  already  mentioned,  is  that 
a  simple  contract  debt  (g)  is  situated  in  the  country  in  which 
the  debtor  resides  at  the  material  time,  because  it  is  there  that 
the  assets  to  satisfy  the  debt  presumably  are  and  that  the  debt 
can  be  recovered  (h),  the  application  of  the  general  rule  is  some¬ 
times  complicated  by  the  fact  that  the  debtor  resides  in  effect 
in  two  or  more  countries.  A  corporation,  for  example,  may 
carry  on  business  and  have  offices  in  several  countries,,  and  in 
order  to  decide  which  of  the  several  residences  of  the  debtor 
is  the  criterion  of  locality  of  a  particular  debt,  it  is  necessary  to 
look  at  the  contract  which  creates  the  debt.  If  under  that  con¬ 
tract  the  debt  is  payable  or  recoverable  at  the  office  of  the  com¬ 
pany  in  a  particular  country,  the  debt  is  to  be  considered  as 
being  situated  in  that  country  (i),  A  bank  is  entitled  to  refuse 
to  pay  a  cheque  at  any  branch  other  than  the  one  upon  which 
it  is  drawn  and  at  which  the  drawer  has  his  account  (j),  and 
a  customer  is  not  entitled  to  require  payment  at  one  branch  of 
money  at  his  credit  at  another  branch,  at  least  in  the  absence 
of  sufficient  previous  notice  to  the  latter  branch  requiring  it  to 
transfer  or  remit  the  money  to  the  former  (k). 

In  The  King  v.  Lovitt  (1)  the  question  was  whether  the 
province  of  New  Brunswick  was  entitled  to  succession  duty  upon 
money  on  deposit  in  a  branch  at  St.  John,  New  Brunswick,  of 
a  bank  having  its  head  office  at  London,  England,  the  domicile 
of  the  deceased  depositor  having  been  in  Nova  Scotia.  It  was 
argued  that  the  situs  of  this  simple  contract  debt  was  either  at 
the  residence  of  the  debtor,  that  is,  in  England,  or  that  of  the 
creditor,  that  is,  in  Nova  Scotia,  and  that  the  debt  was  there- 


(/)  The  expression  in  itself  includes  of  course  the  case  of  a 
negotiable  instrument,  not  a  specialty,  already  discussed,  and  may  not 
be  wide  enough  to  cover  every  kind  of  obligation  to  pay  money  in¬ 
cluded  in  the  subsequent  discussion. 

(g)  Whether  a  debt  is  a  simple  contract  debt  is  determined  by 
the  lex  rei  sitae:  Attamey-General  for  Ontario  v.  FaskeTL  [1935]  O.R. 
288,  [19353  3  D.L.R.  100. 


(h)  Attomeg-General  v.Bouwens  (1838)  4  M.  &  W.  171;  Commis- 
sioner  of  Stamps  v.  Hope,  [18913  A.C.  467;  Sutherland  v.  Adminis¬ 
trator  of  German  Property,  [19343  1  K.B.  423. 


(i)  New  York  Life  Insurance  Co.  v.  Public  Trustee,  [19243  2  Ch. 
101,  and  cases  there  cited;  In  re  Russian  Bank  for  Foreign  Trade, 
[X9333  Ch.  745;  In  re  Russo-Asiatic  Bank,  [19343  Ch.  745. 

{i)_WoodIand  v.  Fear  (1857),  7  E.  &  B.  519;  Prince  v.  Oriental 
Bank  Corporation  (1878),  3  App.  Cas.  325. 


(&)  Clare  v.  Dresdner  Bank,  [19153  2  K.B.  576. 
(Z)  [19123  A.C.  212. 
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fore  situated  outside  of  the  province  of  New  Brunswick.  The 
Privy  Council  held  that  the  debt  was  primarily  payable  at  St. 
John,  and  that  it  had  a  situs  within  the  province  of  New 
Brunswick.  The  statute  in  question  purported  to  make  all 
property  situate  within  the  province  liable  to  succession  duty, 
whether  the  deceased  owner  was  domiciled  there  or  not,  such 
duty  being  assimilated  by  other  provisions  of  the  statute  to  a 
probate  duty  payable  for  local  administration.  The  money  on 
deposit  was  therefore  held  to  be  liable  to  the  duty. 

From  a  later  case  fmj  it  would  appear  that  the  situs  of  the 
bank’s  debt  or  obligation  to  its  customer  is  not  necessarily  the 
same  as  the  situs  of  the  asset  consisting  of  the  money  deposited. 
The  fact  being  that  a  certain  branch  bank  retained  out  of  the 
deposits  there  made  only  sufficient  money  for  its  local  business 
and  transmitted  the  surplus  to  the  head  office  or  to  another 
branch,  the  court  was  divided  on  the  question  whether  the 
municipality  within  which  the  first  mentioned  branch  was  sit¬ 
uated  was  entitled  to  tax  the  bank  on  the  basis  of  the  gross 
amount  deposited  at  that  branch,  as  being  personal  property 
within  the  municipality. 

The  situs  of  a  simple  contract  debt  or  chose  in  action, 
ascertained  on  the  principles  just  stated,  is  the  governing  element 
for  the  purpose  of  the  administration  of  the  estate  of  a  deceased 
person  and  for  the  purpose  of  provincial  taxation  on  property, 
but  the  question  of  the  transfer  inter  vivos  of  the  debt  or  chose 
in  action  is  in  a  state  of  doubt  or  confusion  in  English  con¬ 
flict  of  laws  (n).  The  nature  of  the  problem  may  be  clari¬ 
fied  if  we  begin  by  distinguishing  clearly  between  (a)  the  trans¬ 
action  which  gives  rise  to  the  debt  and  (b)  the  transaction 
by  which  the  debt  is  transferred  from  the  creditor  to  a  third 
person.  The  validity  of  the  creditor’s  claim  against  the  debtor 
and  generally  the  rights  and  obligations  of  creditor  and  debtor 
inter  se  are  governed  by  the  ordinary  principles  of  conflict  of 
laws  applicable  to  transaction  (a),  that  is,  in  the  case  of  a 
contract,  by  the  proper  law  of  the  contract  ( oJ .  The  selection 
of  the  proper  law  relating  to  transaction  (b) ,  that  is,  the  trans¬ 
ferring  transaction,  is  more  difficult,  and  depends  on  the  way  in 

(m)  The  King  v.  Assessors  of  Rates  and  Taxes  for  Woodstock j 
[1924]  S.C.B.  457,  [19243  4  D.L.K.  169. 

in)  See  the  various  judgments  in  Bepuhlica  de  (^uateTn^  v, 
Nunez,  [1927]  1  K.B.  699,  affirming,  in  the  result,  Greer  J.,  (1926), 
95  LJ.K.B.  955,  42  T.L.R.  625. 

(o)  As  to  the  proper  law  of  a  contract,  see  chapter  14,  §  5(a), 
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which  transaction  (b)  is  characterized  in  its  relation  to  trans¬ 
action  (a).  Three  possible  modes  of  characterization  suggest 
themselves,  and  in  connection  with  the  outline  which  follows 
here  the  consequences  of  each  mode  of  characterization  are 
indicated. 

(1)  The  debt  arising  out  of  transaction  (a)  might  be 
characterized  as  a  thing  having  a  situs  of  its  own,  and  trans¬ 
action  (b)  might  be  characterized  as  being  sufficiently  analogous 
to  the  transfer  of  a  tangible  thing  to  justify  the  application 
of  the  ordinary  rule  that  the  lex  ret  sitae  governs  the  transfer 
of  the  thing;  and  the  proper  law  of  transaction  (a)  would 
be  immaterial, 

(2)  Transaction  (b)  might  be  characterized  as  being  merely 
incidental  or  ancillary  to  transaction  (a) ,  with  the  result  that 
the  transfer  of  the  debt  would  be  governed  by  whatever  is  the 
proper  law  of  the  transaction  which  gives  rise  to  the  debt;  and 
the  situs  of  the  debt,  so  far  as  it  has  a  situs  at  all,  would  be 
immaterial. 

(3)  Transaction  (b)  might  be  characterized  as  being  analo¬ 
gous  to  a  contract,  or  at  least  as  having  a  proper  law  of  its  own 
ascertained  in  a  way  similar  to  that  in  which  the  proper  law  of 
a  contract  is  ascertained,  without  regard  to  the  situs,  if  any, 
of  the  debt  and  without  regard  to  the  proper  law  of  transaction 
(a). 

The  first  mode  of  characterizing  the  transfer  and  the  thing 
transferred  is  attractively  simple,  and  has  substantial  advantages 
It  results  in  the  application  of  a  single  law  (the  lex  situs  of 
the  debt)  to  the  validity  of  one  transfer  or  several  transfers,  no 
matter  where  or  by  whom  it  or  they  may  be  made,  and  in 
particular  avoids  any  problem  of  priorities  as  between  transfers 
made  in  different  countries.  If  it  should  happen  that  the 
debtor's  obligation  under  transaction  (a)  is  governed  by  some 
law  other  than  the  lex  situs  of  the  debt,  he  is  of  course  still 
entitled  to  avail  himself  of  the  proper  law  of  transaction  (a)  as 
regards  the  nature  of  the  obligation,  and  in  any  action  against 
him  to  recover  the  debt  he  is  of  course  entitled  to  avail  himself 
of  the  rules  of  procedure  of  the  forum  ( p) .  As  a  general  rule 


(p)  Generally,  as  to  the  first  mode  of  characterization,  see  Dicey, 
Conflict  of  Laws  (5th  ed.  1932)  rule  153;  Westlake,  Private  Intema- 
®  (analogy  of  the  forum  for  the  recovery  of  a  debt 
mth  the  situs  of  a  corporeal  movable) ;  In  re  Maiidslay,  Sons  &  Field, 
V.  fl900]  1  Ch.  602,  at  p.  610;  Repuhlica  de 

Gvateinala  v.  Nunez,  [1927]  1  K.B.  699,  Lawrence  L.J.,  approved  by 
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the  place  of  action  would  be  the  same  as  the  situs  of  the  debt. 

The  second  mode  of  characterizing  transaction  (b)  in  its 
relation  to  transaction  (a)  is  peculiarly  appropriate  to  some 
cases  in  which  transaction  (b)  is  in  effect  the  exercise  of  a  power 
conferred  by  transaction  (a) ,  as,  for  example,  a  power  conferred 
by  an  insurance  policy  or  by  its  proper  law  to  nominate  a  new 
beneficiary  iq) ,  ot  z  power  of  appointment  {j) .  E%^en  as  ap¬ 
plied  to  the  simple  case  of  the  transfer  of  a  debt,  the  second 
mode  of  characterization  has  some  advantages  (s).  Like  the 
first  mode  of  characterization,  it  avoids  any  problem  of  priorities 
as  between  two  or  more  transfers  because,  as  in  the  case  of  the 
first  characterization,  both  or  all  the  transfers  are  governed  by 
a  single  law.  Unlike  the  first  mode  of  characterization,  the 
second  mode  of  characterization  avoids  any  possible  conflict 
between  the  rights  and  obligations  of  the  creditor  and  debtor 
inter'  se  on  the  one  hand,  and  the  rights  of  the  transferee  or 
transferees  on  the  other  hand,  because  they  are  both  governed 
by  the  proper  law  of  the  transaction  which  gives  rise  to  the 
debt. 

The  third  mode  of  characterizing  transaction  (b),  namely, 
attributing  to  the  transfer  of  a  debt  a  proper  law  of  its  own, 
would  seem  to  be  the  least  satisfactory,  although  it  appears  to 
be  the  mode  preferred  by  some  judges  (t).  Like  the  first  mode 
of  characterization,  but  unlike  the  second,  it  may  make  appli¬ 
cable  to  the  transfer  of  a  debt  a  law  different  from  the  proper 
law  of  the  transaction  which  gives  rise  to  the  debt,  and  it  in¬ 
volves  all  the  usual  problems  which  arise  in  connection  with 
contract,  such  as  those  relating  to  capacity,  formal  validity  and 
intrinsic  validity.  It  raises  also  a  difiiculty  which  is  absent  in 
the  case  of  either  the  first  or  the  second  mode  of  characterization, 
namely,  that  there  may  be  two  or  more  transfers  of  the  same 
debt  made  in  different  countries,  and  that  each  transfer  may  be 


F.P.  (1927),  43  L.Q.  Eev.  296;  ef.  note  (1927),  40  Harv.  L.  Rev.  989; 
Re  Sawtell,  Ex  parte  Batik  of  Montreal,  [1933]  O.R.  295,  [1933]  2 
D.L.R.  392. 

(q)  Cf.  Re  Baeder  and  Canadian  Order  of  Chosen  Friends  (1916), 
36  O.L.R.  30,  28  D.L.R.  424. 

(r)  The  case  of  In  re  Anziani,  Herbert  v.  Christopherson^  [1930] 
1  Ch.  407,  might  well  have  been,  but  was  not,  decided  on  this  ground. 

(s)  It  is  approved  by  Cheshire  (1935),  51  L.Q.  Rev.  76,  at  p.  85; 
Private  International  I^w  (2nd  ed.  1938)  444  ff. 

(t)  Lee  V.  Abdy  (1886),  17  Q.B.D.  309;  Republica  de  Guatemala  v. 
Nunez  (1926),  95  L.J.K.B.  955,  42  T.L.R.  625,  Greer  J.,  and  [19273 
1  K.B.  699,  Scrutton  L.J.;  In  re  Anziani,  supra,  Maugham  J. 
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valid  by  its  own  proper  law,  and  may  be  entitled  to  priority 
by  that  law  (u).  In  a  case  like  this  it  is  obvious  that  resort 
must  be  had  to  some  one  law  to  decide  the  question  of  priorities. 
If,  for  example,  the  debtor  resides  in  country  X,  and  the  debt 
is  transferred  by  the  creditor,  in  country  Y  to  one  person  and 
in  country  Z  to  another  person,  the  only  practicable  solution 
would  seem  to  be  to  apply  the  lex  fori  as  such,  or  to  apply 
either  the  lex  situs  of  the  debt  or  the  proper  law  of  the  trans¬ 
action  giving  rise  to  the  debt.  If  both  transfers  happen  to  be 
made  in  one  country  other  than  that  of  the  forum,  the  law 
common  to  the  two  transfers  might  be  applied  ( v) . 


§  3*  Shares  and  Share  Certificates* 

On  the  principle  that  an  intangible  thing  may  be  considered 
as  being  situated  where  it  can  be  effectively  dealt  with,  it  has 
been  held,  for  the  purpose  of  a  tax  imposed  on  'property,*' 
that  so  far  as  shares  can  have  a  situs,  that  situs  is  the  place 
where  the  share  registry  is.  Thus,  in  Brassard  v.  Smith  (a) 
certain  shares  of  the  Royal  Bank  of  Canada  were  in  question, 
the  bank  having  its  head  office  in  the  province  of  Quebec,  and 
the  shares  being  part  of  the  estate  of  a  person  who  was  domiciled 
in  the  province  of  Nova  Scotia  and  being  registered  in  the  share 
registry  maintained  by  the  bank  in  Nova  Scotia  pursuant  to 
the  provisions  of  the  Bank  Act  (b).  An  action  having  been 
brought  by  the  collector  of  succession  duty  under  the  Quebec 
Succession  Ehity  Act  for  payment  of  duty  in  respect  of  the 
shares,  as  being  property  "actually  situate  within  the  province", 
and  it  being  assumed  that  shares  can  have  a  local  situation,  it 
was  held  that  the  shares  were  not  situated  in  Quebec,  as  the 


(u)  Cf*  Kelly  v.  Selwyn,  E1905]  2  Ch.  117.  In  this  case  the  sec¬ 
ond  transfer,  made  in  England,  of  a  trust  fund  administered  by  trus- 
xees  in  England  was  held  in  England  to  be  entitled  to  priority  by 
virtue  of  prior  notice  to  the  trustees,  although  by  the  law  of  New 
York,  where  the  first  transfer  was  made,  transfers  ranked  in  order 
gi  time  of  making  without  regard  to  the  time  of  notice  to  the 
trustees. 


(v)  In  Republiea  de  Giuitemala  v.  Nunez,  supra,  the  two  transfers 
were  made  in  Guatemala  and  the  parties  to  both  transfers  were 
domici^  there  and  the  law  of  Guatemala  was  applied.  Bankes  L.J. 
held  that  the  question  was  one  of  priorities,  but  this  view  seems 
iii^smuch  as  both  transfers  were  held  to  be  invalid: 
tf,  P.P.  (1927),  4S  L.Q.  Rev.  296, 


(a)  CI9251  A.C.  371,  [19251  1  D.L.R.  528,  affirming  Smith  v 
Levesque,  [19233  S.C.R.  578,  [19233  3  D.L.R.  1057. 

O.  iiL  coTO^ndii^  -with  s,  42  of  the  present  Bank  Act, 

Statutes  of  Canada,  1944,  c.  30. 
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ownership  of  the  shares  could  be  dealt  with  effectively  only 
in  Nova  Scotia  (c) .  Similarly,  if  a  bank  maintains  a  share 
registry  in  New  York,  or  elsewhere  outside  of  Canada,  shares 
belonging  to  shareholders  resident  outside  of  Canada  and 
registered  in  such  registry  are  considered  as  having  a  situs  at  the 
place  where  the  registry  is  (d).  The  principle  that  shares  have 
a  situs  where  the  registry  is  applies  not  only  to  book  stock, 
such  as  Canadian  bank  shares,  but  also  to  shares  represented  by 
certificates  the  surrender  of  which  is  required  as  a  condition 
precedent  to  the  transfer  of  the  shares  in  the  registry  (e). 

In  the  case  of  banks  governed  by  the  Canadian  Bank  Act  the 
situation  is  relatively  simple  because  at  a  given  time  a  particular 
share  is  registered  in  a  particular  registry,  and  a  transfer  of  the 
share  must  be  registered  there.  In  the  case  of  other  corpora¬ 
tions  it  is  not  uncommon,  however,  for  provision  to  be  made 
for  the  registration  of  transfers  of  shares  in  any  one  of  two  or 
more  registries  maintained  in  different  provinces  or  countries. 
These  multiple  share  registries  situations  have  given  rise  to 
many  Canadian  judicial  decisions  relating  to  the  situs  of  shares 
for  th^  purpose  of  provincial  taxation  and  the  question  what 
tests  should  be  used  for  the  ascertainment  of  situs  (as,  for  ex¬ 
ample,  situs  of  the  share  certificate,  domicile  or  residence  of 
parties) ,  in  the  absence  of  the  clear  test  furnished  by  the  exist¬ 
ence  of  a  single  registry.  In  the  latest  decision  of  the  Privy 
Council  the  test  adopted  for  localizing  the  shares  at  one  registry 
rather  than  another  is  to  consider  at  which  of  the  registries  the 
transfer  of  the  shares  would  in  the  ordinary  course  of  business 
be  registered.  As  it  is  not  certain  to  what  extent  the  tests 
adopted  for  the  purpose  of  taxation  are  identical  with  the 
tests  that  should  be  adopted  for  the  purpose  of  the  conflict  of 
laws,  the  further  discussion  of  these  taxation  cases  may  be 

(c)  It  had  already  been  decided,  in  Smith  v.  Provincial  Treasurer 
of  Nova  Scotia  (1919),  58  Can.  S.C.R.  570,  47  D.L.R.  108,  that  the 
same  shares  were  the  subject  of  taxation  under  the  Nova  Scotia 
Succession  Duties  Act.  While  the  result  is  in  accord  with  Brassard 
V.  Smithj  the  view  expressed  in  the  judgments  that  the  situs  depends 
on  the  domicile  of  the  deceased  owner  would  seem  to  be  no  longer 
tenable;  cf.  Untermyer  Estate  v.  Attorney-General  for  British  Col¬ 
umbia,  [1929]  S.aR.  84,  L19293  1  D.L.R.  315. 

(d)  The  King  v.  Cutimg,  [1932]  S.C.R.  410,  [1932]  3  D.L.R.  273; 
cf.  Re  Macfarlane,  [1933]  O.R.  44,  [1933]  1  D.L.R.  345. 

(e)  Erie  BeacK  Co,  v.  Attorney -General  for  Ontario,  [1930]  A.C; 
161,  [1930]  1  B.L.R.  859,  affirming  (1929),  63  O.L.R.  469,  [1929] 
2  D.L.R.  754. 
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regarded  as  outside  the  scope  of  the  present  book,  and  I  merely 
give  in  the  footnote  (f)  references  to  some  of  the  cases. 

For  the  purpose  of  transfer  inter  vivos  in  the  conflict  of  laws 
it  is  necessary  to  distinguish  book  stock  from  other  shares.  In 
the  case*  of  book  stock,  there  being  no  certificate  that  is  sig¬ 
nificant  in  the  sense  that  its  production  is  essential  to  the  trans¬ 
fer  of  the  shares,  only  the  situs  of  the  shares  need  be  considered. 
If  there  is  a  single  share  registry,  the  shares  are  situated  in  the 
place  of  the  registry,  and  the  transfer  of  the  shares  inter  vivos 
is  governed  by  the  law  of  that  place.  If  there  are  two  or  more 
share  registries,  some  additional  or  other  test  or  tests  must  be 
adopted  for  the  attribution  of  a  situs  to  the  shares. 

In  the  case  of  shares  which  are  represented  by  a  certificate 
which  must  be  surrendered  in  order  that  the  transfer  of  the 
shares  may  be  registered  on  the  books  of  the  company,  it  may 
be  necessary  to  distinguish  between  the  situs  of  the  certificate 
and  that  of  the  shares.  On  principle  the  transfer  of  the 
certificate  is  governed  by  the  lex  situs  of  the  certificate  at  the 
material  time,  and  the  transfer  of  the  shares  is  governed  by  the 
lex  situs  of  the  shares,  and  consequently,  if  the  certificate  is 
transferred  in  country  X,  and  the  share  registry  is  situated 
in  country  Y,  the  law  of  X  may  give  to  the  transferee  of  the 
certificate  the  property  in  the  certificate  (yus  in  re)  and  a  right 
to  registration  as  shareholder  (jus  ad  rem) ,  but  the  enforcement 
of  his  right  to  registration  as  shareholder  and  the  vesting  in  him 
of  the  title  to  the  shares  (jus  in  re)  are  subject  to  the  law  of  Y 
(gJ.  It  may  happen  that  the  certificate  is  of  a  kind  which  is  cus¬ 
tomarily  sold  and  bought  in  the  markets  of  both  X  and  Y,  and 


if)  For  a  good  discussion  of  the  matter,  see  Laskin,  Taxation  and 
Situs:  Company  Shares  (1941),  19  Can.  Bar  Rev.  617;  c/.  subsequent 
case  comments  (1942),  20  Can.  Bar  Rev.  471,  640,  (1944),  22  Can. 
Bar  Rev.  838.  These  subsequent  comments  include  a  discussion  of 
The  King  v.  Williams,  [19423  A.C.  541,  [1942]  3  D.L.R.,  [19423  2 
W.VLR.  321,  on  appeal  to  the  Privy  Council  from  a  judgment  of 
■me  Court  of  Appeal  for  Ontario.  Other  decisions  of  the  (3ourt  of 
^peal  for  Ontario  are  Treasurer  qf  Ontario  v.  Blonde,  [19413  O.R. 

D.L.R.  225;  The  King  v.  Globe  Indemnity  Co,  of  Canada, 
2  D.L.R.  25;  Maxwell  v.  The  Krlg,  [19453 
^l>^dein  Estate,  [19453  O.R. 
206,  [19453  2  IXL.R.  37.  Two  of  these  decisions  were  the  subject  of 
inSf  o  Council,  and  the  appeals  were  dismissed  on  the 

lOtji  October,  me,  sub  nom,  Attomiey. General  for  Ontario  v.  Blonde, 
^T^^Attonm’General  for  Ontario  v.  Aherdein,  [19463  4  D.L.R.  785 
(with  editorial  note),  [19463  3  W.W.R.  683. 

(1890),  15  App.  Cas.  267,  at  p. 
277,  Cheshire,  Private  International  Law  (2nd  ed.  1938)  467.  ^ 
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that  the  purchaser  in  X  gets  not  only  a  title  to  the  certificate, 
but  also,  by  reason  of  the  fact  that  the  registration  requirements 
of  the  law  of  Y  are  ministerial  or  routine  in  character,  gets  a 
right  to  registration  as  shareholder  by  the  law  of  Y,  so  that  for 
practical  purposes,  by  the  transfer  of  the  certificate  in  X  he 
acquires  something  which  is  substantially,  though  not  exactly, 
equivalent  to  the  title  to  the  shares.  Whether  this  is  the  result 
of  the  transfer  of  the  certificate  may,  however,  depend  in 
particular  circumstances  upon  special  considerations  relating  to 
the  nature  of  share  certificates. 

A  share  certificate  of  the  kind  now  under  discussion  is  not, 
strictly  speaking,  a  negotiable  instrument,  that  is,  it  is  not 
negotiable  in  the  same  sense  thgt  a  bill,  cheque,  note  or  bearer 
bond  may  be  negotiable,  and  the  shares  are  not  merged  in  the 
certificate  in  the  same  way  that  a  debt  may  be  merged  in  a 
negotiable  instrument,  even  though  the  certificate  may  be 
customarily  sold  and  bought  in  the  market.  It  may  therefore 
happen  that  the  transferee  of  a  negotiable  instrument  would 
acquire  a  good  title,  although  the  transferee  of  a  share  certificate 
would  not  in  similar  circumstances  acquire  a  good  title,  as 
against  the  former  holder  who  did  not  intend  to  transfer  the 
title  or  did  not  authorize  its  transfer. 

A  person  taking  share  certificates  for  value  without  notice  of 
any  infirmity  in  the  title  would  not  in  all  circumstances  be 
entitled  to  hold  them  as  against  a  prior  owner  who  had  never 
intended  to  part  with  the  property  in  them.  If  there  has  been 
no  intent  on  the  part  of  the  owner  to  transfer  them  a  good 
title  can  be  obtained  against  him  only  if  he  has  so  acted  as  to 
estop  himself  from  setting  up  a  claim  to  them  fhj,  or  if  he  has 
delivered  them  to  an  agent  with  some  authority  to  sell  or  pledge, 
and  they  are  in  such  condition  that  they  may  be  transferred  by 
the  agent  without  any  warning  to  a  third  party  that  the  trans¬ 
fer  by  the  agent  is  made  in  excess  of  the  agent's  authority,  and 
has  therefore  conferred  upon  the  agent  a  power  to  sell  or  pledge 
to  a  person  who  takes  without  notice  of  the  limitations  of  the 
authority.  Thus,  in  Colonial  Bank  v.  Cady  (t),  after  the 
death  of  a  person  who  was  the  holder  of  certificates  which 
stated  that  he  was  the  owner  of  shares  and  that  the  shares 
were  transferable  only  on  the  books  of  the  company  on  sur- 

(h)  Colonial  Bank  v.  Cady  (1890),  15  App.  Gas.  267,  at  p.  283; 
Mathis  V.  RoyaZ  Bank  of  Canada  (1913),  29  O.L.R.  141, 14  D.L.R.  27. 

(i)  (1890),  15  App.  Gas.  267. 
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render  of  the  certificates,  his  executors  signed  blank  forms  of 
transfers  on  the  back  of  the  certificates  and  delivered  the 
certificates  to  brokers  for  the  purpose  of  getting  the  shares 
registered  in  the  names  of  the  executors.  The  brokers  fraudu¬ 
lently  pledged  the  certificates  to  a  bank  which  took  in  good 
faith  and  without  notice  of  the  brokers’  want  of  authority. 
It  was  held  that  the  bank  was  not  entitled  to  hold  the  certifi¬ 
cates  against  the  executors,  because  the  conduct  of  the  executors 
was  consistent  either  with  an  intention  to  authorize  the  brokers 
to  sell  or  pledge  the  shares  or  with  an  intention  to  authorize 
the  brokers  to  get  the  shares  registered  in  the  name  of  the  ex¬ 
ecutors,  and  that  the  executors  were  not  estopped  from  setting 
up  their  title  against  that  of  the  bank  (j).  It  was,  however, 
said  in  Colonial  Bank  v.  Cady  that  if  the  registered  owner  of 
the  shares  had  himself  endorsed  the  certificates  in  blank  and  de¬ 
livered  the  certificates  to  the  brokers,  he  could  have  had  only 
one  intelligible  object  in  view,  namely,  that  of  transferring  the 
title  or  enabling  the  brokers  to  transfer  the  title,  and  therefore 
he  would  be  estopped  from  setting  up  his  title  against  a  trans¬ 
feree  acting  in  good  faith  and  without  notice  (k).  The  cor¬ 
rectness  of  the  use  of  the  word  "stopped”  in  the  judgments  in 
the  foregoing  case  was  questioned  in  Fry  v.  Smellie  (1),  on  the 
ground  that  the  supposed  case  of  estoppel  was  rested,  not 
solely  upon  the  representation  of  the  owner  implied  in  the 
delivery  to  the  brokers  of  the  certificate  endorsed  with  a  trans¬ 
fer  in  blank,  but  also  upon  the  relation  of  principal  and  agent 
existing  between  the  owner  and  the  brokers.  Fry  v.  Smellie 
was  itself  a  case  of  the  delivery  of  share  certificates  in  a  trans¬ 
ferable  condition  to  an  agent  with  some  authority  to  pledge 
or  sell,  nd  the  situation  was  therefore  one  in  which  the  agent 
had  power  to  make  a  valid  sale  or  pledge  to  a  third  party 
taking  in  good  faith  and  without  notice  of  the  limitations 
of  the  agent’s  authority  ( m) ;  but  the  doctrine  of  estoppel  stated 


(j)  Cf.  SocUtS  G^Srale  de  Paris  v.  Walker  (1884),  11  App.  Gas. 
20,  and  Frarice  v.  Clark  (1884),  26  Ch.  D.  257,  in  which  the  pledgee 
failed  as  against  the  owner. 

(fe)  15  App.  Gas.  267  at  pp.  280,  285,  286. 

(1)  [1912]  3  K.B.  282. 


A  similar  situation  relating  to  titie  deeds  existed  in  BrocJdes- 
by  v.T^pem^PerrrumeritBuildmg  Society,  [18951  A.G.  173,  which 
TOS  TOUo'vrod  m  Fry  t.  Smellie.  See  also  McLeod  v.- Brazilian  Trac- 
(1927),  60  O.L.R.  253,  [1927]  2  D.L.E.  875.  As  to 
a  Bi^ar  sitoatum  relating  to  a  negotiable  instrument,  in  special  cir¬ 
cumstances,  see  Lloyds  Bank  v.  Cooke,  [1907]  1  K.B.  794. 
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in  Colonial  Bank  v*  Cady  has  sometimes  been  applied  in  cases 
in  which  it  does  not  appear  that  there  was  any  authority  what¬ 
ever  given  to  the  brokers  to  sell  or  pledge,  and  nevertheless 
the  pledgees  were  protected  on  the  ground  that  the  owners, 
by  reason  of  their  having  left  the  certificates  in  the  hands  of 
the  brokers  in  such  a  condition  as  to  convey  a  representation 
that  the  brokers  had  authority  to  deal  with  them,  were  estopped 
from  setting  up  their  title  against  the  pledgees  who  had  acted 
on  the  faith  of  the  representation  (n). 

In  Rumball  v.  Metropolitan  Bank  (o)  scrip  certificates  to 
bearer  for  shares  in  an  English  joint  stock  company  were  held 
to  be  negotiable;  but  in  London  and  County  Banking  Co.  v. 
London  and  River  Plate  Bank  (p)  certificates  as  to  shares  in 
the  Pennsylvania  Railroad  Company,  which  stated  that  the 
shares  were  ** transferable  only  in  person  or  by  attorney  on 
the  books  of  the  said  company,*'  and  which  had  on  the  back 
blank  forms  of  transfer  signed  by  the  certified  shareholders,  were 
held  not  to  be  negotiable  instruments,  notwithstanding  evidence 
that  these  certificates  were  treated  as  negotiable  by  delivery  on 
the  English  market. 

The  share  certificate  which  must  be  surrendered  in  order 
that  the  transfer  of  the  shares  may  be  registered  is  substantially 
in  the  same  position  as  a  registered  bond  (qJ ,  The  transfer  of 
the  title  to  the  certificate  is  governed  by  the  lex  situs  of  the  cer¬ 
tificate  at  the  time  of  transfer,  and  under  the  proper  law  of  the 
contract  between  him  and  the  transferor  (which  would  usually 
be  the  same  as  the  lex  rei  sitae)  he  may,  as  to  the  shares,  acquire 
some  ''property,  right  or  interest,"  but  the  title  to  or  ownership 
of  the  shares,  strictly  speaking,  can  be  vested  in  him  only  in 
accordance  with  the  lex  situs  of  the  shares  (rJ .  If  the  certificate 
is  in  fact  in  country  X,  and  the  share  registry  is  in  country  Y, 

(n)  Fuller  v,  Glyn,  Mills,  Currie  &  Co.,  [19143  2  K.B.  168.  The 
ease  of  Loudon  Joint  Stock  Bank  v.  Siw/inoTis,  [18923  A.C.  201  (a 
case  relating  to  bonds)  was  followed,  on  the  point  that  the  pledgee 
was  not  put  upon  enquiry  as  to  the  ownership  of  the  shares  or  the 
authority  of  the  brokers. 

(o)  (1877),  2  Q.B.D.  194. 

(p)  (1877),  20  232;  S.C.  (as  to  certain  bonds),  21  Q.B.D. 

S35.  As  to  the  distinction  between  the  transfer  of  the  title  to  the 
certificates  and  the  transfer  of  the  title  to  the  shares,  note  (g)  at  the 
beginning  of  the  present  §  3,  supra. 

(q)  See  heading  (c),  supra. 

(r)  Cf.  Secretary  of  State  of  Canada  v.  Alien  Property  Custodian 
for  the  Unit^  States  of  America  [19313  S.C.R.  169,  [19313  1  D.L.R. 
«90;  The  King  v.  Cutting,  C19323  S.C.R.  410,  [19323  3  D.L.R.  273. 
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the  certificate  is  a  document  of  value  and  of  some  operative  ef¬ 
fect,  although  not  completely  operative  to  transfer  the  title 
to  the  shares,  and  therefore  it  may  be  the  subject  of  taxation 
in  X  (sj,  if  the  legislation  of  X  is  not  subject  to  territorial 
limitations  similar  to  those  which  are  applicable  to  provincial 
legislation  in  Canada,  and  at  the  same  time,  the  shares  them¬ 
selves  may  be  the  subject  of  taxation  in  Y.  Again,  the  legisla¬ 
tion  of  Y  relating  to  companies  falling  within  its  scope  may  be 
so  expressed  as  to  reduce  to  a  minimum  the  importance  of  the 
registration  requirements  of  Y  as  against  a  transferee  of  the 
certificate  who  has  bought  the  certificate  in  a  recognized  market 
(tj. 


(s)  Cf,  Stem  V.  The  Queen,  C1896]  1  Q.B.  211;  see  also  Dicey, 
Conflict  of  Laws  (5th  ed.  1932),  notes  to  rule  76,  for  other  examples 
of  anomalous  situations  created  by  taxing  legislation. 

(t)  C/,  the  Dominion  Companies  Act,  1934,  s.  36,  superseding 
R.S.C.  1927,  c.  27,  s.  77.  In  the  United  States,  see  the  Uniform 
Stock  Transfer  Act,  drawn  by  the  National  Conference  of  Commis¬ 
sioners  on  Uniform  State  Laws,  and  enacted  in  many  of  the  states 
of  the  United  States. 
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THINGS  AND  INTERESTS  IN  THINGS* 

§  1.  Movables  and  iinmovables:  personalty  and  resity,  p.  433. 

§  2.  Classification  of  interests  in  land,  p,  439. 

§  1.  Movables  and  Immovables;  Personalty  and  Realty. 

Tangible  things  are  either  movable  (goods  or  personal  chat¬ 
tels)'  or  immovable  (land) .  The  terms  immovable  and  movable 
indicate  the  relatively  simple  classification  of  tangible  things 
according  to  their  physical  nature,  corresponding  with  the  na¬ 
tural  distinction  between  land  and  other  things;  and  we  may 
say  that  immovables  and  movables  are  different  kinds  of  tang¬ 
ible  things,  not  different  kinds  of  interests  in  things. 

Persons  may  have  interests  in  things.  In  other  words  the 
things  may  be  the  subject  of  interests  (aJ.  These  interests  are 
of  course  themselves  intangible  legal  concepts  which  may  be 
various  in  kind  and  variously  classified  in  different  systems  of 
law.  The  classification  of  these  interests  is  likely  in  any  particu¬ 
lar  system  of  law  to  be  based  on  considerations  peculiar  to  that 
system,  and  may  not  correspond  exactly  or  even  approximately 
with  the  distinction  between  interests  in  immovables  and  inter¬ 
ests  in  movables.  For  example,  in  English  law  (and  Anglo- 
American  law  generally)  interests  in  things  are  classified  as  real 
property  (or  realty)  and  personal  property  (or  personalty) ,  and 
these  two  classes  of  interests  are  far  from  being  equivalent  to 
interests  in  land  and  interests  in  movable  things  respectively.  A 
freehold  estate  in  land  is  classified  as  realty,  whereas  a  leasehold 
estate  or  chattel  interest  in  land  is  classified  as  personalty,  but 
the  thing  which  is  the  subject  of  the  interest  is  in  either  case 

•This  chapter  reproduces  in  a  revised  form  §§  1  and  2  of  an 
article,  entitled  Immovables  in  the  Conflict  of  Laws,  published  (1942), 
20  Canadian  Bar  Review  1-11,  subsequently  forming  part  of  a  chapter 
bearing  the  same  title,  in  my  Law  of  Mortgages  (3rd  ed.  1942)  763- 
774. 

(a)  It  is  assumed  at  this  ^oint  that  there  may  be  an  interest  in  a 
thing  in  the  sense  of  a  proprietary  right  or  the  property  in  a  thing 
(jus  in  re)  as  distinguished  from  an  interest  in  the  sense  of  a  right 
relating  to  a  thing  (jus  ad  rem)  or  from  a  mere  personal  right. 
These  dubious  distinctions  are.  material  in  chapter  30,  and  are  dis¬ 
cussed  there. 


28— c.li. 
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land,  that  is,  an  immovable  thing  (bJ,  A  leasehold  estate  in 
land  is  mentioned  here  merely  as  an  example  of  an  interest  in 
land  which  is  classified  in  English  law  as  personalty.  Other  ex¬ 
amples  will  be  mentioned  later  ( c) . 

At  the  risk  of  repetition  it  may  be  observed  that  the  distinc¬ 
tion  between  immovables  (land)  and  movables  and  that  be¬ 
tween  realty  and  personlty  are  not  only  substantially  divergent 
because  personalty  includes  some  important  interests  in  im¬ 
movables,  but  are  also,  so  to  speak,  distinctions  in  different 
planes,  one  being  a  distinction  between  different  kinds  of  things, 
the  other  being  a  distinction  between  different  kinds  of  interests 
in  things.  The  terms  immovable  and  movable  cannot  be  ap¬ 
plied  in  any  real  sense  to  intangible  interests  in  things  as  dis¬ 
tinguished  from  tangible  things,  and  it  is  doubtful  whether  these 
intangible  interests  can  have  a  situs  in  any  real  sense  ( dJ .  There 
is  no  need  to  assign  a  legal  situs  to  an  interest  in  a  tangible 
thing  as  distinguished  from  the  actual  situs  of  the  thing  which  is 
the  subject  of  the  interest.  On  the  other  hand,  if  the  thing 
which  is  the  subject  of  the  interest  is  itself  intangible,  neither 
the  so  called  thing  nor  the  interest  in  it  has  any  actual  situs. 


(5)  See  Freke  v.  Lord  Carhery  (1873),  L.R.  16  Eq.  461;  Duncan 
V.  Lawson  (1889),  41  Ch.  D.  394.  The  language  of  the  judgments  in 
both  cases  is  confused  by  reason  of- the  failure  to  distinguish  between 
things  and  interests  in  things:  see  Cook's  observations  on  Duncan 
V.  Laivson,  quoted  in  the  present  §  1,  infra, 

(c)  See  §  2,  mfra,  as  regards  the  interest  of  a  mortgagee  of  land, 
the  interest  of  a  vendor  of  land  under  a  contract  of  sale  not  yet 
completed  by  conveyance,  and  the  interest  of  a  beneficiary  under  a 
trust  for  conversion  of  land. 


(d)  I  hasten  to  plead  guilty  to  having  in  some  of  my  earlier 
articles  used  the  expressions  “immovable  property”  and  “movable 
property”,  inconsistently  with  the  terminology  advocated  and  adopted 
in  the  .present  chapter.  Johnson,  Conflict  of  Laws  with  Special  Re¬ 
ference  to  the  Law  of  the  Province  of  Quebec,  vol.  3  (1937)  217,  301, 
uses  the  same  expressions  in  his  discussion  of  movables  and  immov¬ 
ables,  but  in  his  case  this  is  explained  by  the  fact  that  the  expressions 
occur  in  the  English  version  of  the  Civil  Code  of  Lower  Canada, 
notably  in  article  6  (stating  conflict  rules  with  regard  to  immovable 
and  movable  property)  and  article  374  (stating  that  property  is 
movable  or  immovable) .  The  French  version,  more  accurately,  speaks 
of  bte^is  imvieiibles  and  biejis  meiihles.  A  comparison  of  the  French 
and  English  versions  of  other  articles  shows  similarly  that  there  is 
no  confusiOT  in  the  French  version  between  things  (Mens,  choses)  and 
■  propriety,  article  406)  which  persons  may  have 

in  things,  wher^s  in  the  English  version  “property”  occurs  frequently 
in  the  sense  of  things  ,  an  extreme  example  occurring  in  article  583, 
propnefe  des  Hem,  of  which  an  exact  translation 
Vi?*®  property  in  things”,  and  which  might  also  be  trans- 
things’  ,  appear  in  the  English  version  in 
the  confusing  expression  “ownership  of  property”. 
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and  if  it  should  seem  to  be  useful  to  assign  a  situs  to  either  of 
them,  that  situs  must  be  an  artificial  one,  invented,  by  analogy 
or  otherwise,  for  the  purpose  of  bringing  intangibles  within  the 
scope  of  certain  rules  of  law  expressed  in  terms  of  situs.  Fur¬ 
thermore,  even  the  use  of  the  word  thing  as  descriptive  of  the 
intangible  concept  involves  a  reification  of  what  has  no  real 
existence  (e) , 

Intangible  things,  having  no  actual  situs,  cannot  properly 
be  described  as  being  either  movable  or  immovable,  so  that 
things  should  be  classified  as  being  (1)  tangible  things,  which 
may  be  either  (a)  movable  or  (b)  immovable,  and  (2)  in¬ 
tangible  things.  For  some  purposes,  however,  it  is  common 
practice  to  classify  all  things  as  being  movable  or  immovable 
and  to  include  intangibles  in  movables  if) »  sometimes  merely 
tacitly  or  impliedly,  often  without  any  apparent  consciousness 
of  the  incongruity  of  the  classification  ig) . 

We  now  have  to  see  what  bearing  the  foregoing  observations 
have  upon  problems  of  the  conflict  of  laws.  Conflict  rules  (h) 
are  designed  to  indicate  the  principles  which  should  govern  the 
selection  by  the  forum  of  the  proper  law  applicable  to  a  par¬ 
ticular  question  arising  for  decision.  The  selection  must  be 
made  between  the  domestic  law  of  the  forum  and  some  other 
system  or  systems  of  law,  one  of  which  may  be  merely  techni¬ 
cally  foreign  in  the  sense  that  it  is  the  law  of  a  country  other 
than  that  of  the  forum,  though  based  on  concepts  and  classi¬ 
fications  substantially  the  same  as  those  prevailing  in  the  l^x  fort 
it) s  while  another  may  be  foreign  also  in  the  sense  that  its 
legal  concepts  and  classifications  arc  substantially  different  from 
those  of  the  lex  fort  (j) . 

If  regard  is  had  to  the  purpose  to  be  served  by  conflict 
rules,  it  is  obvious  that  those  rules  should  be  based  on  distinc- 


(e)  Cf.  chapter  20. 

(/)  Cf.  chapter  32. 

(a)  Some  of  the  mysteries  of  current  language  wigi  regard  to 
intanibles  are  explored  by  Cook,  Logical  and  Legal  Bases  of  the 
C^flkt  of  Laws  (1942)  284  if.  ^  i  ^  w 

(h)  As  to  “conflict  rules’’  and  “domestic  rules  of  the  law  the 
forum,  see  chapter  1;  as  to  the  meaning  of  a  conflict  rule,  see  chapter 

T?or  examnle  (from  the  point  of  view  of  Ontario),  the  law  of 

United  States  (other  than  Louisiana)  or  the  law  of  England. 

<j)  For  example  (froin  the  point  of  inew  of  Ontario),  the  law  o 
Quebec,  Scotland,  Prance,  Italy  or  Germany. 
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tions  and  classifications  which  are,  so  far  as  practicable,  uni¬ 
versal  and  natural,  and  therefore  susceptible  of  application  to 
the  different  systems  of  law  between  which  a  choice  must  be 
made,  (as,  for  example,  the  distinction  between  immovable 
things  (land)  and  movable  things),  and  not  upon  distinctions 
and  classifications  which  are  technical  and  complex  in  that  they 
involve  legal  concepts  which  may  be  peculiar  to  a  particular 
system  of  law,  and  are  therefore  unsuitable  as  a  basis  of 
selection  between  different  systems  of  law,  (as,  for  example,  the 
distinction  between  different  kinds  of  interests  in  land  and  other 
things).  It  is  important  therefore  that  things  and  interests 
in  things  be  not  confused  ik) , 

In  fact,  as  will  appear  later,  the  selection  of  the  proper  law 
in  the  conflict  of  laws  in  matters  relating  to  land  is  based  upon 
the  distinction  between  immovables  and  movables  and  not, 
as  a  general  rule,  or,  except  as  required  by  statute,  upon  the 
distinction  between  realty  and  personalty  ( 1) .  This  is  so  not¬ 
withstanding  that  sometimes  judges  (especially  in  the  older 
cases) ,  and  sometimes  even  non- judicial  authors,  have  confused 
the  terminology  of  the  conflict  of  laws  by  stating  conflict  rules 
in  terms  of  realty  and  personalty,  instead  of  immovables  and 
movables,  thus  involvingthemselves  in  illogical  exceptions  which 
cease  to  be  exceptions  when  the  general  rules  are  accurately 
stated  (m). 

Of  especial  interest  in  this  connection  is  the  decision  of  the 
House  of  Lords,  on  appeal  from  the  Second  Division  of  the 

(fe)  See  especially  Cook,  ‘Immovables’  and  tbe  ‘Law’  of  tbe  ‘Situs’ 
(1989),  52  Harv.  L.  Rev.  1246,  (reprinted  as  chapter  10  in  The  Logical 
and  Legal  Bases  of  the  Conflict  of  Laws  (1942),  a  valuable  contribu¬ 
tion  in  aid  of  the  adoption  of  accurate  terminology  in  the  conflict  of 
laws.  It  is  submitted  that  the  use  of  the  terms  “immovable”  and 
“movable”  with  reference  to  things  as  distinguished  from  interests  in 
things  is  of  practical  importance,  notwithstanding  the  doubt  sought 
to  be  cast  on  its  utility  by  Robertson,  Characterization  in  the  Conflict 
of  Laws  (1940)  192,  note  134,  The  distinction  is  not  observed  in  the 
otherwise  good  discussion  of  movables  and  immovables  in  Cheshire, 
Private  International  Law  (2nd  ed.  1938)  409  #.  Robertson,  op.  cit., 
190  delibera^y  refu^s  to  abandon  language  which  confuses 
things  and  legal  interests  in  things,  and  in  the  note  above  mentioned 
exaggerates  the  saving  in  words  achieved  by  adherence  to  that  lan¬ 
guage.  Cook,  in  his  supplementary  remarks,  1942,  appended  to  chap- 

PP*  281-283,  quotes  Robertson’s  note  and 
specifically  replies  to  it.  See  also  Cook’s  chapter  11,  at  pp.  284,  285. 

•1  general  principle  and  the  exception  will  require  more  de¬ 

tailed  s^ment  and  discussion  in  connection  with  succession,  in 
chapter  22,  §  2. 

(w)  S^,  e,g,f  chapter  24. 
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Court  of  Session,  Scotland,  in  the  case  of  Macdonald  v. 
Macdonald  (nJ.  The  pursuer  was  a  daughter  of  the  de  cujus, 
and  the  defender  was  the  widow,  executris-nominate  and  uni¬ 
versal  legatee  of  the  de  cujus.  The  pursuer  claimed  legitim, 
(that  is,  right  of  succession  to  a  share  of  the  father's  move- 
able  estate,  vesting  in  the  children  ipso  jure  on  their  father's 
death,  but  expiring  with  a  predecease  of  the  children,  and  not 
transmissible  in  that  event  to  their  heirs") ;  and  contended 
that  certain  lands  owned  by  her  father  and  situated  in  British 
Columbia,  Manitoba  and  Saskatchewan  ought  to  be  brought 
into  account  for  the  purpose  of  estimating  the  fund  from  %vhich 
legitim  would  be  payable.  It  was  held  by  the  House  of  Lords 
that  even  though  real  property  in  those  provinces  devolved 
upon  the  personal  representative  of  a  deceased  person  and  must 
be  administered  in  the  same  manner  as  personal  property,  the 
interest  claimed  was  an  interest  in  immovables  by  the  law  of 
those  provinces  (the  lex  tei  sitae)  and  therefore  must  be  treated 
as  such  for  the  purpose  of  succession  in  Scotland:  consequently, 
as  no  right  to  legitim  was  conferred  by  the  lex  tei  sitae,  the 
pursuer's  claim  to  bring  into  account  the  lands  in  those  prov¬ 
inces  failed.  Lord  Tomlin  said  (o): 

From  the  nature  of  the  case  legitim,  which  may  be  regarded  as 
part  of  or  at  any  rate  as  affecting  the  Scots  law  of  succession,  cannot 
for  that  reason,  in  my  view,  be  extended  to  touch  forei^^  assets 
other  than  those  which  devolve  according  to  the  lex  domiciliL  The 
English  law  classifies  property  as  real  property  or  personal  pro¬ 
perty.  The  terms  moveable  and  immoveable  are  not  technical  terms 
in  English  law  when  it  is  not  regarding  the  law  of  a  foreign  countiy. 
The  Scots  law  distinguishes  between  property  which  is  heritable 
and  property  which  is  moveable,  and,  except  to  this  extent,  does  not 
any  more  than  the  English  law  recognise  for  internal  purposes  the 
antithesis  between  moveable  and  immoveable.  But  each  system,  when 
brought  into  contact  with  a  foreign  system,  does,  in  accordance  with 
the  principles  of  what  is  called  private  international  law,  recognise 
the  antithesis  for  the  purpose  of  applying  the  rule  of  comity  that,  in 
matters  of  succession,  moveables  devolve  according  to  the  law  of  the 
domicile  of  the  deceased  and  immoveables  devolve  according  to  the 
lex  rei  sitae. 

In  the  original  article  upon  which  this  chapter  is  based  I 
did  not  intend  to  suggest  that  there  was  any  inherent  reason 
why  the  forum  in  a  particular  country  could  not,  or  might 
not,  base  its  conflict  rules  upon  the  distinction  between  real 
property  and  personal  property  instead  of  the  distinction  be¬ 
tween  interests  in  immovables  and  interests  in  movables.  That 


(n)  1932  S.C.  (H.L.)  79,  1932  Scots  L.T.R.  381. 

(o)  1932  S.C.  (H.L.)  79,  at  p.  84. 
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is  a  matter  of  the  policy  of  the  forum  (p).  My  mention  of 
the  possibility  of  statutory  exceptions  indicates  that  I  am  dis- 
cussing  only  a  general  rule.  I  submit  that  it  is  desirable  that 
conflict  rules  relating  to  things  should  be  based  on  the  dis¬ 
tinction  between  immovables  and  movables,  and  that  in  Anglo- 
American  law  it  is  usually  only  by  inadvertence  or  misunder¬ 
standing  that  they  are  occasionally  expressed  in  terms  of  real 
property  and  personal  property;  but  there  is  of  course  nothing 
to  prevent  a  particular  country  from  deliberately  expressing  its 
conflict  rules  in  such  terms.  The  best  known  statutory  example 
of  a  conflict  rule  expressed  in  terms  of  personal  property  was 
undoubtedly  so  expressed  by  inadvertence  or  misunderstanding 
(qj. 

I  venture  also  to  point  out,  merely  by  way  of  additional 
precaution  against  misunderstanding,  that  once  the  law  of  a 
particular  country  has  been  selected  as  the  proper  law  on  the 
basis  of  the  distinction  between  immovables  and  movables,  then, 
if  the  domestic  rules  of  that  law  are  to  be  applied  and  those 
rules  are  based  on  the  distinction  between  real  property  and 
personal  property,  they  will  be  applied  without  regard  to  the 
distinction  between  immovables  and  movables.  The  latter 
distinction  is  material  for  the  purpose  of  the  conflict  rules  of 
the  forum,  but  is  immaterial  for  the  purposes  of  the  domestic 
imles  of  the  proper  law  if,  as  in  the  case  supposed,  that  dis¬ 
tinction  is  not  a  feature  of  those  rules  ( t) . 

.  ^  source  of  confusion  already  mentioned  is  the  failure  to 
distinguish  between  things  and  interests  in  things.  Cook  gives 
the  following  example  is): 

•u  ??  Y,  Lawson  (t)  a  domiciled  Scotchman  “possessed  lease- 

nold  estates  in  England**  (u) .  By  his  will  he  gave  all  his  “real  and 


nqifi  9m  Conflict  of  Laws 

T  •  attributing  to  me  a  somewhat  more  rigid  theory 

man  l  intended  to  express.  ^ 

(g)  See  Lord  Kingsdown’s  Act,  in  chapter  23. 

chaffir22!§^2!lnd^fl£S’2j  2randiS”  “ 

T  ■D®^  ‘Immovables’  and  the  ‘Law*  of  the  ‘Situs’  (1939),  52  Harv 

repented  in  The  Logical  and  Legal 
Bases  of  the  Conflict  of  Laws  (1942)  252,  at  pp.  259^260  ^ 

it)  (1889),  41  Ch.  D.  394. 

(w)  Note  the  confusion  of  factual  and  legal  elemtots  in  this 
from  the  opinion  in  the  cas”  ‘‘LiUold 
estate  is  the  legal  interest;  this  is  not  “situated  in**  England  nor 

“p^sSstd”.  “Ot  as  a  physical  object  is 
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personal  property  to  trustees,  with  power  to  convert,  and  directed 
^eni  to  certain  pecuniary  legacies  to  charities  in  England  and 
Scotland.  ^  It  was  admitted  that  these  gifts  to  charities  were  void : 
the  question  was,  who  took  the  leasehold  interests,  i,e.,  did  English 
or  Scotch  ^law*  apply?  On  one  side  it  was  argued  that  leasehold 
interests  were  ‘personal  property’  and  that  as  to  ‘personalty’,  the 
rule  ^'niobilid  sequuntuT  peTsonavi^  applied.  To  this  the  court  ans¬ 
wered  that  the  ‘leaseholds’  were  ‘immobilia’  even  though  they  de'volve 
upon  the  executor,  and  so  the  lex  loci  rei  sitae  (English  law’)  applied. 
If  we  translate  this  into  the  terminology  here  suggested,  wre  have:  A 
leasehold  interest  in  English  land  is,  no  matter  to  whom  it  may  pass 
on  the  death  of  one  who  has  it,  an  interest  in  (an  aggregate  of 
legal  relations  relating  to)  an  ‘immovable’  physical  object  physically 
situated  in  England.  In  view,  therefore,  of  the  plain  fact  that  onlv 
English  officials  can  lawfully  deal  with  that  physical  object,  the 
same  considerations  of  policy  that  lead  us  to  apply  English  ‘law’’  to 
the  devolution  of  other  interests  are  applicable  here,  and  so  the  ‘law’’ 
of  the  ‘situs’  (the  physical  location  of  the  land)  applies.  Why 
confuse  ourselves  and  our_  readers  by  adding  “therefore  the  lease¬ 
hold  interest  Can  ‘intangible’]  is  an  immovable”?  At  best,  the 
statement  is  merely  the  result  reached  by  an  unnecessary  hfth  w'heel 
to  our  coach.  It  adds  nothing  to  our  knowledge  of  the  reasons  for 
the  decision.  Furthermore  it  tends  to  mislead  us  as  to  w’hat  those 
reasons  are  (v). 

Any  attempt  to  state  conflict  rules  in  terms  of  realty  as 
being  approximately  equivalent  to  immovables  and  of  person¬ 
alty  as  being  approximately  equivalent  to  movables  can  lead 
only  to  ambiguity  and  confusion.  A  good  example  is  the  un¬ 
fortunate  attempt  made  in  the  Special  Note  on  p.  298  of  the 
Conflict  of  Laws  Restatement  of  the  American  Law  Institute 
to-  justify  the  indiscriminate  use  of  real  property  in  the  sense 
of  immovables  and  personal  property  in  the  sense  of  movables 
(wJ, 


§  2.  Classification  of  Interests  in  Land. 

For  the  purpose  of  the  next  following  discussion  it  may  be 
assumed  that  as  a  general  rule  (a)  questions  of  the  creation, 


(i;)  A  further  footnote  of  Cook’s  is  omitted. 

(w)  Although  Topics  2  and  3  in  chapter  7  (Property)  of  the 
Restatement  are  entitled  Immovables  and  ^Movables  respectively,  the 
distinction  between  immovables  and  movables  dos  not  appear  to  be 
stated  in  the  text  (that  is,  the  black  letter  text)  of  any  section  but 
is  mentioned  merely  in  comments,  and  in  Topic  A  of  the  same  chapter 
§§  208,  209  and  210  relate  only  to  the  distinvTuion  between  realty 
and'  personalty:  cf,  criticism  of  these  sections  (formerly  §§  227 A, 
228A  and  229A  of  the  Proposed  Final  Draft)  in  my  Contract  and 
Conveyance  in  the  Conflict  of  Laws  (1988),  81  U.  of  Penn.  L,  Rev, 
661,  at  pp.  663  ff, 

(a)  This  general  rule  is  discussed  in  chapter  22,  §  2,  and  chapter 
30;  and  some  reference  is  made  in  chapter  22,  in  the  concluding  sub¬ 
division  of  §  2,  to  the  doctrine  of  the  renvoi,  and  the  question  what 
is  meant  by  a  reference  in  a  conflict  rule  to  the  lex  rei  sitae  or  the 
law  of  the  situs  of  the  thing. 
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acquisition,  transfer  and  extinction  of  interests  in  immovable 
things  are  governed  by  the  lex  ret  sitae,  that  is,  the  law  of  the 
country  where  the  thing  which  is  the  subject  of  the  alleged 
interest  (or  in  which  the  interest  is  claimed)  is  situated  (b).  In 
this  connection  there  may  arise  subsidiary  or  necessarily  inci¬ 
dental  questions,  namely,  ( 1 )  whether  the  alleged  interest  is  an 
interest  in  a  thing  as  distinguished  from  a  right  relating  to  a 
thing  or  a  mere  personal  right  which  may  be  governed  by  some 
law  other  than  the  lex  rei  sitae,  and  *(2)  whether  the  interest,  if 
any,  is  an  interest  in  an  immovable  or  an  interest  in  a  movable, 
that  is,  whether  the  thing  which  is  the  subject  of  the  interest  is 
immovable  or  movable,  or  whether  the  interest  should  be  treated 
in  the  conflict  of  laws  as  if  it  were  an  interest  in  an  immovable 
or  an  interest  in  a  movable,  as  the  case  may  be.  If  the  alleged 
interest  is  acquired  by  way  of  succession  on  death,  the  question 
whether  the  interest  is  an  interest  in  a  movable  or  an  interest 
in  an  immovable  is  crucial,  because  succession  to  movables  is 
governed  by  the  lex  domicilii  of  the  de  cujus  (c),  whereas  suc¬ 
cession  to  immovables  is  governed  by  the  lex  rei  sitae  (d) ,  On 
the  other  hand,  if  the  alleged  interest  arises  from  a  transaction 
inter  vivos,  the  question  whether  the*  interest  is  an  interest  in 
a  movable  or  an  interest  in  an  immovable  may  or  may  not  be 
important,  because  the  rule  that  the  transfer  of  an  interest  in 
a  thing  by  particular  assignment  inter  vivos  is  governed  by  the 
lex  rei  sitae  applies  not  only  to  immovables  (eJ,  but  also  at 
least  to  tangible  movables  (f)  and  to  some  extent  by  analogy, 
to  intangible  things  or  interests  in  them  (g), 

^  As  a  general  rule  any  question  arising  from  a  factual  situa¬ 
tion  must  be  characterized  fh;,  that  is,  its  juridical  nature  must 
be  determined,  in  accordance  with  the  lex  fori  as  a  preliminary 
to  the  selection  of  the  proper  law,  because  ex  hypothesi  no  for¬ 
eign  law  has  yet  been  selected  as  the  proper  law.  There  is  no 
reason,  however,  why  the  forum  should  not,  before  finally  char¬ 
acterizing  the  question,  consider  the  provisions  of  any  foreign 
law  which  may  be  the  proper  law  on  some  "characterization  of 


is  BMant  by  an  "interest”  in  a  thing  or  the  “pro¬ 
perty”  in  a  thing,  see  chapter  30.  e.  f  v 

(c)  See  chapter  32. 

(d)  See  chapter  22. 

(e)  See  chapter  30. 

(/)  See  chapter  19. 

(ff)  See  chapter  20. 

W  See  chapters  3,  4  and  5. 
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the  question,  so  that  the  characterization  of  the  question  by  the 
forum  naay  not  be  a  leap  in  the  dark,  but  a  reasoned  conclusion 
reached  in  the  light  of  the  definitive  solution  which  will  result 
from  the  selection  of  a  particular  law  as  the  proper  law  (i)  *  In 
a  case  in  which  it  is  claimed  that  an  interest  in  land  has  been 
acquired,  and  the  land  is  situated  abroad,  it  is  obvious  that  if 
the  court  does  not  decline  jurisdiction  to  adjudicate  on  the 
case  (j)  it  must  consult  the  lex  ret  sitae.  That  law  being  the 
governing  law  with  regard  to  the  acquisition  of  an  interest  in 
land  must  also  be  decisive  on  the  necessarily  incidental  question 
whether  the^  interest  in  controversy  is  an  interest  in  land  or 
some  other  kind  of  interest  or  right  (kj .  The  lex  ret  sitae  means 
in  this  connection  whatever  a  court  of  the  situs  of  the  land 
would  decide  in  the  particular  case.  If,  as  is  often  the  case,  the 
land  is  situated  iii  the  country  of  the  forum,  so  that  the  lex  fori 
is  also  the  lex  ret  sitae,  the  domestic  rules  of  the  latter  law  are 
usually,  but  not  necessarily,  applicable  by  virtue  of  the  conflict 
rules  of  the  former  law  (1). 

Dicey  (mj  states  in  his  rule  149: 

^  The  law  of  a  country  where  a  thing  is  situate  (lex  situs)  deter¬ 
mines  whether 

(1)  the  thing  itself,  or 

(2)  any  right,  obligation  or  document  connected  with  the  thing, 
is  to  be  considered  an  immovable  or  a  movable. 

It  will  be  observed  that  clause  (1)  is  consistent,  while  clause 
(2)  is  inconsistent,  with  the  modes  of  expression  advocated  and 
adopted  in  the  present  chapter,  and  it  is  submitted  that  it  W'ould 
be  better  to  say  that  the  law  of  the  situs  of  a  thing  determines 
whether 

(1)  the  thing  itself  is  movable  or  immovable,  or 

(2)  any  right,  obligation  or  document  connected  with  the  thing 
is  an  interest  in  the  thing,  or  should  be  treated  in  the  conflict 
of  laws  as  an  interest  in  the  thing  or  so  closely  connected 
with  the  thing  that  it  should  he  governed  by  the  same  law 
as  that  which  governs  interests  in  the  thing. 

The  point  of  chief  interest  in  the  rule  is  clause  (2).  It  has 
been  held,  for  example,  that  a  Scottish  heritable  bond  (that  is, 
a  bond  for  a  sum  of  money,  to  which  is  joined,  for  the  creditor's 
further  security,  a  conveyance  of  land  or  of  heritage) ,  in  so  far 


(i)  See  chapter  6  and  chapter  8,  §  7. 

(j)  On  this  point,  see  chapter  30,  §  3. 
(/c)  See  chapter  4,  §  7. 

(l)  See  chapter  22,  §  2(8). 

(m)  Conflict  of  Laws  (5th  ed.  1932). 
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as  it  is  regarded  by  the  lex  rei  sitae,  the  law  of  Scotland,  as 
immovable,  must  be  so  regarded  by  an  English  court  (n).  As 
Dicey  (o)  points  out,  a  heritable  bond  may  itself  be  deposited 
in  a  bank  in  England,  but  he  says  that  it  is  a  Scottish  law — the 
lex  situs  of  the  land  on  which  the  bond  imposes  a  charge — that 
determines  the  character  of  the  bond,  A  preferable  mode  of 
statement  would  be,  not  that  the  bond  is  to  be  regarded  as  an 
immovable  because  the  lex  rei  sitae  so  regards  it,  but  that  the 
bond,  though  in  fact  a  movable,  is  so  closely  connected  with 
the  land  that  it  should  be  governed  by  the  law  appropriate  to 
interests  in  the  land  rather  than  the  law  applicable  to  the  bond 
in  its  character  of  a  movable. 

It  is  submitted  that  a  similar  approach  to  the  subject  of 
fixtures,  or  chattels  annexed  to  land  or,  though  not  physically 
annexed,  at  least  connected  with  the  land,  would  be  helpful. 
That  is  to  say,  regard  should  be  had,  not  so  much  to  the  char¬ 
acterization  of  things  annexed  to  land  or  connected  with  land 
as  movables  or  immovables  in  themselves,  as  to  the  question 
whether  social  convenience  or  practical  expediency  requires  that 
they  should  be  treated  as  falling  within  the  rules  of  law  ap¬ 
plicable  to  the  land  (p),  ^ 

Chattels  may,  by  reason  of  their  physical  annexation  or  at¬ 
tachment  to  land,  or  their  incorporation  in  buildings  on  the 
land,  become  part  of  the  land  in  a  real  sense  and  lose  their 
character  of  movables.  Even  then,  if  they  are  susceptible  of 
being  severed  from  the  land,  they  may,  on  severance,  resume 
their  character  of  movables,  and,  if  they  are  taken  to  another 
country,  may  be  dealt  with  under  the  law  of  their  new  situs, 
without  regard  to  the  fact  that  under  the  law  of  their  former 
situs  they  may  be  still  regarded  as  so  closely  connected  with 
the  land  that  they  should  be  subject  to  the  law  of  the  former 
situs.  If  the  chattels,  instead  of  being  physically  attached  to 
the  land  are  merely  '‘constructively  annexed**,  as  in  the  case  of 
‘‘the  keys  of  a  house,  the  stones  of  a  dry  wall  and  the  detached 
or  duplicate  portions  of  machines**  (qJ ,  it  is  obvious  that  they 


(n)  In  re  Fitzgerald^  Surmon  v.  Fitzgerald,  [1904]  1  Ch.  573,  at 
p.  588,  and  the  cases  there  cited;  but  see  the  discussion  of  the  earlier 
cases  in  Foote,  Private  International  Law  (5th  ed.  1925)  246-250. 

(o)  Conflict  of  Laws  (5th  ed.  1932)  580-581. 

(p)  Cf.  Cook,  Logical  and  Legal  Bases  of  the  Conflict  of  Laws 
(1942)  307-309. 

(q)  10  Eneylopaedia  Britannica  (11th  ed.  1910-1911)  451,  sub  tit 
Fixtures. 
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are  movables,  notwithstanding  that  by  the  law  of  the  country 
in  which  the  land  is  situated  they  may  be  considered  to  be  so 
closely  connected  with  the  land  that  the  law  of  the  situs  of  the 
land  should  govern  the  title  to  them  or  dealings  with  them. 
If  their  situs  is  changed,  they  will  of  course  come  under  the 
dominion  of  the  law  of  the  new  situs. 


Subject  to  the  foregoing  observations  the  following  well- 
known  passage  may  be  quoted  from  Story  ^  t) : 

Fourthly,  in  relation  to  the  subject-matter,  or  what  are  to^ 
deemed  immovables.  Here,  as  we  have  already  seen,  not  only  lands 
and  houses,  but  servitudes  and  easements,  and  other  charges  on  lands, 
as  mortgages  and  rents,  and  trust  estates,  are  deemed  to  be,  in  the 
sense  of  law,  immovables,  and  governed  by^  the  lex  rei  sitae.  But  in 
addition  to  these,  which  may  be  deemed  universally  to  partake  of  the 
nature  of  immovables,  or  (as  the  common-law  phrase  is)  to  savour 
of  the  realty,  all  other  things,  though  movable  in  their  nature,  wnich 
by  the  local  law  are  deemed  immovables,  are  in  like  manner  governed 
by  the  local  law.  For  every  nation  having  authority  to  prescribe  rules 
for  the  disposition  and  arrangement  of  all  the  property  within  ite  own 
territory,  may  impress  upon  it  any  character  which  it  shall  choose; 
and  no  other  nation  can  impugn  or  vary  that  character.  So  that  the 
question,  in  all  these  cases,  is  not  so  much  what  are  or  ought  to  be 
deemed,  ex  sua  natura,  movables  or  not,  as  to  what  are  deemed  so  by 
the  law  of  the  place  where  they  are  situated.  If  they  are  there 
deemed  part  of  the  land,  or  annexed  (as  the  common  law  would 
say)  to  the  soil  or  freehold,  they  must  be  so  treated  in  every  place 
in  which  any  controversy  shall  arise  respecting  their  nature  or  char¬ 
acter  (s).  ’ 

In  accordance  with  Story’s  opinion  it  has  been  held  in 
England  that  a  mortgage  on  land  in  England  creates  an  interest 
in  land,  and  that  a  mortgage  on  land  in  Ontario  creates  an  in¬ 
terest  in  land  because  it  does  so  by  the  law  of  Ontario,  and 
consequently  that  as  the  law  of  Ontario  (the  lex  rei  sitae)  does 
not  permit  a  gift  of  land  to  a  charitable  use,  a  gift  of  a  mort¬ 
gage  on  land  in  Ontario  to  a  charitable  use  made  by  the  will 
of  a  domiciled  Englishman  is  void  in  England.  The  f^t  &at 
a  mortgage  is  regarded  as  personal  property  in  domestic  English 
or  Ontario  law  (t)  has  no  bearing  on  the  question  whether 
it  creates  an  interest  in  land  or  in  a  movable  in  matters  of  the 
conflict  of  laws.  A  mortgage  undoubtedly  affects  the  land  di¬ 
rectly.  If  the  mortgage  is  a  legal  mortgage,  the  mortgagee  is  in 


(r)  Conflict  of  Laws  (8th  ed.  1883)  §  447,  p.  629,  of. 

^  to? point,  see  138®^" 

Nickel  Corporation  (1924),  56  O.L.R.  288,  [19253  2  ®.  •  . 

On  the  uoint  that  a  mortgage  security  (including  the  interest 
of  i'lnSgSe?  i?4e  mortgaled^and)  is  personal  property,  see 
chapters  24  and  25. 
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law  the  owner  of  the  land.  The  mortgagee  must  reconvey 
on  payment,  and  therefore  he  cannot  assign  the  mortgage  debt 
ejflfectually  without  also  transferring  the  security.  He  may 
take  possession  on  default,  and  he  may  by  foreclosure  obtain 
an  absolute  title,  etc.  (uJ. 

Westlake  (v),  using  as  illustrations  the  same  cases  of  the 
Scottish  heritable  bond  and  the  mortgage  on  land  in  Ontario, 
states  (§  160)  that  *'When  security  is  given  on  immovables  for 
a  debt  which  is  also  personally  due,  the  lex  situs  of  the  immov¬ 
ables  decides  whether  the  debt  is  to  be  considered  [an  interest 
in]  an  immovable,  that  is,  as  an  alienation  of  so  much  of  the 
value  of  the  immovables  on  which  it  is  secured,  or  as  a  mere 
debt  with  collateral  security.'*  He  adds,  however,  (§  161)  that 
''if  a  separate  security  be  taken  in  another  country  for  the  same 
debt,  [§  160]  will  not  apply,  because  the  lex  situs  of  the  immov¬ 
able  security  iw)  will  be  unable  to  affect  the  entire  character  of 
the  debt." 

As  a  general  rule  (x)  the  selection  of  the  proper  law  with 
regard  to  interests  in  land  is  independent  of  the  distinction 
between  real  property  and  personal  property.  As  has  been 
already  pointed  out,  the  fact  that  a  leasehold  estate  in  land 
or  a  mortgagee's  interest  in  the  mortgaged  land  is  classified 
in  English  law  as  personalty  is  consistent  with  its  being  an 
interest  in  land  and,  in  that  character,  falling  within  the  rule 
as  to  the  application  of  the  lex  rei  sitae  stated  above  (y)* 
Apart  from  the  doctrine  of  conversion  the  interest  of  a  bene- , 
ficiary  under  a  trust  of  either  a  freehold  estate  or  a  leasehold 
estate  is  an  interest  in  land,  although  his  interest  is  in  the  one 
case  personalty  and  in  the  other  case  realty.  If  there  is  a  trust 
or  agreement  for  conversion  of  realty  into  personalty  or  of  per- 
^nalty  into  realty,  then,  at  least  for  some  purposes,  the  property 
is  in  equity  regarded  as  already  converted,  and  already  impressed 


1  1*79,  C.A.  affirming 

[19103  2  Ch.  333.  See  also  chapter  26. 

(v)  Mvate  International  Law  (7th  ed.  1925)  217-218:  ef.  Foote, 
Pnrate  International  Law  (5th  ed.  1925)  246  ff, 

(w)  I  have  inserted  "an  interest  in*'  in  the  text  of  §  160,  and 
I  sug^st  that  the  language  of  §  161  would  be  more  accurate  if  the 
word  “security”  were  omitted. 


(y)  At  the  beginning  of  the  present  §  2. 
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with  the  character  of  personalty  or  realty,  as  the  case  may  be, 
into  which  it  is  bound  ultimately  to  be  converted  (z) .  Until 
the  subject  of  the  trust  is  actually  converted,  however,  the  in¬ 
terest  of  the  beneficiary  continues,  in  accordance  with  fact,  to  be 
an  interest  in  the  unconverted  subject  of  the  trust.  In  other 
words,  the  interest  of  the  beneficiary  is  to  be  characterized  in 
accordance  with  the  actual  condition  of  the  subject  at  the  ma¬ 
terial  time.  Thus,  if  the  subject  of  the  trust  is  in  fact  land,  the 
beneficiary  has  an  interest  in  land  governed  in  the  conflict  of 
laws  by  the  lex ^  ret  sitae,  notwithstanding  that  in  the  case  of  a 
leasehold  estate  it  is  already  in  domestic  English  law  personalty, 
and  in  the  case  of  a  freehold  estate  under  a  trust  for  conversion, 
it  is  already  regarded  for  some  purposes  of  domestic  law  as 
personalty  (a) ;  but  when  the  lex  rei  sitae  has  been  selected  as 
the  proper  law  because  the  beneficiary  has  an  interest  in  land, 
and  that  law  is  one  which  classifies  the  beneficiary’s  interest  as 
personalty,  it  will  devolve  or  be  disposed  of  in  accordance  with 
the  domestic  lex  rei  sitae  relating  to  personalty  ( b) .  Conversely, 
if  the  subject  of  the  trust  is  money  or  movable  securities,  and 
there  is  a  direction  for  the  conversion  of  the  subject  into  land, 
the  beneficiary  has  an  interest  in  movables  if  they  are  still  un¬ 
converted  at  the  material  time.  If  at  the  material  time  the 
subject  of  the  trust  has  been  actually  converted,  the  beneficiary 
has  an  interest  in  land  or  in  movables,  as  the  case  may  be,  ac¬ 
cording  to  the  actual  condition  of  the  subject,  and  the  selection 
of  the  proper  law  in  the  conflict  of  laws  will  be  made  on  this 
.basis  ic).  If  under  a  trust  to  raise  a  sum  of  money,  the  trustees 
may  raise  it  without  selling  or  mortgaging  land,  the  beneficiary 
has,  not  an  interest  in  land,  but  merely  a  right  which  must  be 
treated  as  possessing  the  character  of  an  interest  in  movables  ( d) . 
In  the  case  of  a  contract  of  sale  of  real  property,  the  vendor’s 
interest  is  personalty  which  as  such  devolves  on  his  personal 
representative,  but  his  interest  is  nevertheless  an  interest  in  land, 
governed  in  the  conflict  of  laws  by  the  lex  rei  sitae  (eJ. 

(z)  Cf.  Bowen  L.J.  in  Attortiey-General  v.  Hubbuck  (1884),  13 
Q.B.D.  275,  at  p.  289. 

(a)  In  re  Berchtold,  Berchtold  v.  Capron,  [19231  1  Ch.  192.  This 
case  was  disting^uished  in  In  re  Cutcliffe’s  WUl  Tmsts,  commented  on 
in  chapter  29. 

(&)  The  same  principle  is  applicable  to  a  leasehold  estate  in  land 
or  a  mortgagee’s  interest  in  the  mortgaged  land,  above  mentioned. 

(c)  In  t*e  Piercy,  Whitwham  v.  Piercy,  [18951  1  Ch.  83  . 

id)  In  re  Amiani,  Herbert  v.  Christopherson,  [19301  1  Ch.  407. 

(e)  Re  Burke  (1927),  22  Sask.  L.R.  142,  [19281  1  D.L.E.  318, 
[19271  3  W.W.B.  817. 
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§  1.  Administration  of  estates,  p.  446. 

§  2.  Succession  on  death 

(1)  The  lex  rei  sitae,  p.  452. 

(2)  Intrinsic  validity  of  will,  p.  454. 

(3)  Formal  validity  of  will,  p.  456. 

(4)  Various  questions  of  succession,  p.  458. 

(5)  Revocation  of  will,  p.  461. 

(6)  Change  of  domicile:  construction  of  will;  election, 
p.  463. 

(7)  Escheat  and  bom  vacantia,  p.  466. 

(8)  The  law  of  the  situs  and  the  renvoi,  p.  466. 

§  1.  Administration  of  Estates 

Some  aspects  of  the  distinction  drawn  in  Anglo-American 
law  between  administration  of  the  estate  of  a  deceased  person 
and  succession  to  his  estate  on  his  death  (a)  are  stated  in  the 
following  passages  quoted  from  the  beginning  of  chapter  5 
(entitled  Succession  to  Movables  on  Death)  of  Westlake,  Priv¬ 
ate  International  Law  (b): 

In  England  and  in  those  countries  and  colonies  of  which  the  law 
is  derived  from  that  of  England,  the  personal  (c)  property  of  a  de¬ 
ceased  _  person  can  only  be  possessed  under  a  grant  from  public 
authority,  usually  judicial.  Such  grant  is,  in  England,  in  one  of  three 
forms:  (1)_  Probate  of  a  will,  granted  to  the  persons,  one  or  more, 
appointed  in  such  will  as  executors;  (2)  Administration  with  the 


♦This  chapter  reproduces  in  a  revised  form  §§  3  and  4  of  an 
article,  entitled  Immovables  in  the  Conflict  of  Laws,  published  (1942) , 
20  Canadian  Bar  Review  11-27,  109-113,  subsequently  forming  part 
of  a  chapter,  bearing  the  same  title,  in  my  Law  of  Mortgages  {3rd  ed. 
1942  )  774-796. 

(а)  As  to  the  distinction  between  administration  and  succession, 
see  also  chapter  4,  §  6,  and  chapters  32  and  33;  cf.  Robertson,  Char¬ 
acterization  in  the  Conflict  of  Laws  (1940)  168  ff. 

(б)  The  footnotes  are  mine. 

(c)  Westlake  says  “personal  or  movable”,  but  the  word  “movable” 
is  inappropriate  in  the  present  conte^.  As  already  pointed  out  in 
chapter  21,  §  1,  personal  property  includes  some  interests  in  im¬ 
movables,  and  to  say  “personal  or  movable”  is  merely  confusing. 
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-will  annexed,  where  no  executor  is  appointed  by  the  will;  (3)  Ad- 
ministration,  where  the  deceased  left  no  will. 

The  executors  or  administrators  have  to  realize  the  personal 
property  of  the  deceased,  pay  his  debts,  and  distribute  the  surplus 
among  those  who  may  be  entitled  under  the  will,  or  by  law  in  case 
of  intestacy.  These  duties  are  classed  together  under  the  name  of 
administration,  which  term  has  theref oi'e  two  meanings :  it  is  used  in 
opposition  to  probate,  to  express  a  certain  description  of  public 
grant,  and  it  is  used  to  express  that  course  of  dealing  with  the 
property  granted  which  is  expected  from  the  grantee,  whatever  was 
the  kind  of  grant  (d). 

In  cases  where  the  deceased  person  died  after  the  Land  Transfer 
Act,  1897,  came  into  operation,  on  1st  January,  1898,  the  real  (e) 
property  also  vests  in  the  executor  or  administrator  in  the  same 
way  as  personal  property  (/). 

In  those  countries  of  which  the  law  has  been  derived  from  that 
of  Rome  more  directly  than  has  been  the  case  with  the  English  law- 
on  the  subject,  the  movable  property  of  a  deceased  person,  like  his 
immovable  property,  descends  on  the  heirs  appointed  by  his  ■will  or 
entitled  by  law  as  the  case  may  be,  and  in  some  cases  on  his  universal 
legatees,  subject  of  course  to  the  acceptance  of  such  heirs  or  legatees. 
And  these  are  personally  liable  for  the  debts  of  the  deceased,  though, 
if  they  have  accepted  the  succession  with  benefit  of  inventory,  only  to 
the  amount  of  the  property  received  by  them,  to  which  amount  they 
are  also  liable  for  the  particular  legacies  bequeathed  by  the  will; 
but  the  beneficial  interest  is  theirs  (g),  subject  to  the  satisfaction  of 
the  debts  and  particular  legacies.  The  appointment  of  executors  by 
a  testator  is  exceptional,  and  the  power  of  making  it,  is  usually  limited, 
as  for  instance  by  article  1026  of  the  Code  Napoleon,  which  permits 


(d)  In  the  present  §  1  we  are  concerned  primarily  with  admin¬ 
istration  in  the  second  of  these  senses:  cf.  Ewing  v.  Orr-Ewing 
(1885),  10  App.  Cas.  453,  at  p.  504,  Earl  of  Selborne  (who  also 
mentions  administration  in  a  third  sense,  namely,  administration  by 
the  court  under  a  decree  for  administration).  The  granting  of 
probate  or  refusal  to  grant  probate  may  of  course  involve  questions 
of  formal  or  intrinsic  validity  of  a  will,  which  are  either  themselves 
questions  of  succession  rather  than  administration  or  may  be  more 
conveniently  discussed  under  the  heading  of  succession. 

(e)  Westlake  says  “real  or  immovable”,  but  in  the  present  con¬ 
text  “real”  is  appropriate,  and  it  is  merely  confusing  to  add  “or 
immovable”,  because  some  interests  in  immovables  are  personal 
property,  and  devolve  upon  the  executor  or  administrator  apart  from 
the  sta'tute. 

(/)  In  Ontario  a  similar  change  in  the  law  was  made  by  the 
Devolution  of  Estates  Act  of  1886.  In  most  of  the  other  pro\nnces 
of  Canada,  except  Quebec,  a  similar  change  has  been  made  by  statute. 

(g)  One  result  of  the  fact  that  the  foreign  heir  or  legatee  is  the 
successor  of  the  deceased  person  and  not  merely  a  representative 
for  the  purpose  of  administration  is  that  he  may  bring  an  action 
in  England  without  obtaining  a  grant  there:  Vanquehn  v.Boiuiri 
(1863)  15  C.B.N.S.  341.  In  that  case,  alternatively,  the  plaintiff 

ahe  widow)  was  held  entitled  to  sue  in  England  in  her  individual 
character  on  the  grounds  that  after  her  husband  s  death  she  had 
personally  paid  what  her  husband  had  been  liable  to  pay  and  was 
subrogated  to  his  right  against  the  defendant,  and  that  she  had 
also  obtained  a  judgment  in  her  own  country  against  the  defendant. 
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seisin  of  movable  property  alone  to  be  given  to  the  executors,  and 
of  this  for  not  more  than  a  year  and  a  day  (h) . 

In  the  former  or  English  system  only  the  beneficial  interest  in 
the  surplus  of  personal  property  (and  since  1898  (i)  in  the  ^real 
property  also),  remaining  after  payment  of  debts  is  transmitted  on 
death,  whether  in  the  case  of  testacy  or  intestacy.  The  personal  prop¬ 
erty  itself  passes  by  the  public  grant,  made  after  the  death  and  imply¬ 
ing  no  beneficial  interest,  though  in  the  absence  of  an  executor 
appointed  by  will  it  is  usually  made  to  some  one  beneficially  interested. 
In  the  latter  or  continental  system,  the  movable  property  is  itself 
transmitted  on  death,  whether  in  the  case  of  testacy  or  intestacy,  and 
such  transmission  implies  a  beneficial  interest,  which  is  limited  only 
by  the  debts  and  legacies  to  be  satisfied  out  of  it  This  system,  as  will 
be  perceived,  is  very  similar  to  that  which  through  successive  legisla¬ 
tive  changes  came  to  exist  in  England  for  real  property  before  the 
Land  Transfer  Act,  1897  (j).  The  common  origin  of  both  systems  is 
the  ancient  principle  of  Roman  law,  by  which  the  heir  continued,  ^d 
in  that  sense  represented,  the  person  of  the  deceased,  both  as  to  his 
rights  and  to  his  obligations.  The  principle  has  been  modified  in 
England,  for  personal  property,  first  by  making  a  public  grant  neces¬ 
sary  in  all  cases  for  the  representation  of  a  deceased  person,  and 
secondly  by  separating  the  beneficial  interest  in  the  representation 
from  the  representation  iteelf;  and  the  executor  or  administrator, 
called  in  England  the  personal  representative,  has  thus  come  to  be 
something  very  different  from  the  complete  continuator  of  the  de¬ 
ceased  person.  In  the  continental  system  the  principle  has  been  modi¬ 
fied  only  by  the  benefit  of  inventory,  introduced  by  Justinian. 

The  distinction  between  administration  and  succession  has 
thus  been,  for  a  long  period,  a  characteristic  feature  of  Anglo- 
American  law  with  regard  to  personal  property,  that  is,  with 
regard  to  all  interests  in  movables  and  with  regard  to  such  inter¬ 
ests  in  land  (immovables)  as  are  classified  as  personal  property 
(k),  and,  by  virtue  of  comparatively  modern  legislation,  applies 
also  to  such  interests  in  land  (immovables)  as  are  classified  as 
real  property  as  contrasted  with  personal  property.  It  more 
frequently  happens  that  the  distinction  between  movables  and 
immovables  is  important  in  succession  than  in  administration, 
because,  once  the  net  surplus  available  for  distribution  among 
the  successors  is  ascertained,  the  law  Of  succession  in  the  narrow 
sense  beomes  applicable,  and  then,  in  accordance  with  the  con¬ 
flict  rules  of  the  lex  fori  (which  happens  also  to  be  the  lex  rei 
sitae) ,  the  forum  resorts,  as  a  general  rule,  to  the  lex  domicilii 
of  the  de  cujus  as  regards  movables  and  the  lex  rei  sitae  as  re¬ 
gards  immovables,  for  the  purpose  of  deciding  who  are  the 


(fe)  As  to  the  law  of  Quebec,  contrasted  with  the  law  of  the 
other  provinces,  with  regard  to  administration  and  succession,  see 
Johnson,  Conflict  of  Laws,  vol.  2  (1934)  510  ff. 

(i)  Since  1886  in  Ontario. 

(})  In  Ontario,  before  the  Devolution  of  Estates  Act  of  1886. 

(k)  See  chapter  21,  §  1. 
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persons,  or  classes  of  persons,  entitled  as  successors  or  bene¬ 
ficiaries.  Before  the  net  surplus  is  ascertained,  however,  the 
course  of  administration,  both  as  to  movables  and  immovables, 
may  be  governed  to  a  larger  extent  by  the  domestic  rules  of  the 
law  of  the  forum  (situs).  As  always  the  forum  must  apply 
the  conflict  rules  of  the  lex  fori.  Those  conflict  rules  will 
usually  indicate  the  domestic  rules  of  the  lex  fori  as  the  law 
governing  the  getting  in  of  the  assets  and  the  payment  of  cred¬ 
itors'  claims,  but  in  various  circumstances  the  domestic  rules 
of  some  other  law  may  be  indicated.  If,  for  example,  the  ad¬ 
ministrator  sues  or  is  sued  on  a  contract  made  by  the  de  cujus 
in  his  lifetime  the  proper  law  of  the  contract  may  be  the 
domestic  rules  of  the  law  of  the  forum  or  of  the  law  of  some 
other  country  (1)  without  regard  to  the  law  which  will  govern 
the  distribution  of  the  surplus  when  that  surplus  is  ascertained. 
Again,  in  Latidreau  v.  Lachapelle  (w)  the  executor  of  the  wife's 
estate  claimed  that  by  virtue  of  a  transaction  which  took  place 
in  the  wife’s  lifetime  he  was  entitled  on  behalf  of  her  estate 
and  against  her  husband,  to  an  interest  in  land  situated  in  On¬ 
tario.  If  he  succeeded,  the  assets  of  the  estate  would  be  in¬ 
creased  and  the  proceeds  would  be  distributed  in  accordance 
with  the  succession  law  of  Ontario,  the  lex  rei  sitae.  The  ques¬ 
tion  raised  by  the  action  was  not,  however,  one  of  succession, 
but  a  question  of  the  capacity  of  a  married  woman  in  a  trans¬ 
action  inter  vivos,  specifically,  the  question  whether  her  capacity 
was  in  the  particular  circumstances  governed  by  the  law  of  her 
domicile  or  the  law  of  the  situs  of  the  land.  In  other  words, 
there  may  be  various  questions  arising  in  the  course  of  admin¬ 
istration  which  may  be  governed  by  various  laws  other  than 
the  domestic  law  of  the  forum  or  the  proper  law  of  succession 


itself. 

As  regards  the  payment  of  creditors’  claims  Westlake  (n) 
says: 

$  110.  Every  administrator  (o),  principal  or  ancillary,  must  apply 
the  assets  reduced  into  possession  under  his  grant  m  paying  the  debts 
of  the  deceased,  whether  contracted  in  the  jurisdiction  from  which 


(0  As  to  the  proper  law  of  a  contract,  see  chapter  14,  §  5 (a), 

and  chapter  16,  §  3.  .  j  4. 

(m)  C1937]  O.R.  444,  [1937]  2  D.L.R.  504,  discussed  in  chapter 

31,  §  3. 

(n)  Private  International  Law.  ^ 

(o)  Westlake  uses  the  word  ‘‘administrator”  here  as  including  an 
executor. 
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the  grant  issued  or  out  of  it,  and  whether  owing  to  creditors  domiciled 
or  resident  in  that  jurisdiction  or  out  of  it,  in  that  order  of  priority 
which  according  to  the  nature  of  the  debts  or  of  the  assets  is  pre¬ 
scribed  by  the  law  of  the  jurisdiction  from  which  the  grant  issued- 

This  rule  is  an  immediate  consequence  of  the  maxim  of  private 
international  law  that  the  priorities  of  creditors  in  a  concursus  are 
determined  by  the  lex  fori  or  lex  concursus,  which  indeed  is  almost 
an  inevitable  maxim,  for  if  two  debts  were  contracted  under  dif¬ 
ferent  laws,  and  each  by  the  law  under  which  it  was  contracted  would 
be  prior  to  the  other,  how  shall  their  order  of  priority  be  determined 
if  not  by  the  law  of  the  forum  where  they  meet?  Mediately,  the  rule 
is  a  consequence  of  the  authority  which  English  law  attributes  to 
the  situs  over  the  assets  themselves,  as  distinct  from  the  beneficial 
interest  in  the  clear  surplus  of  them;  for  it  is  by  reason  of  that  auth¬ 
ority  that  English  law  first  required  the  assets  to  be  possessed  under 
a  grant  in  the  situs,  and  then  establishes  a  concursus  in  order  to  clear 
from  debt  the  assets  so  possessed  before  the  law  of  the  deceased's 
domicile  can  affect  their  beneficial  surplus.  If  the  authority  of  the 
domicile  or  political  nationality  were  admitted  to  extend  over  the 
gross  instead  of  the  net  property  left  by  the  deceased,  which  is  the 
general  ^  continental  view,  the  succession  would  be  opened,  as  the 
phrase  is,  in  the  country  of  the  domicile  or  political  nationality,  the 
concursus  of  creditors"  would  be  there,  and  the  law  of  that  country 
would  determine  their  order  of  priority,  as  on  the  continent  it  is  gen¬ 
erally  held  to  do.  In  fact,  in  that  system,  it  is  not  a  concursus  against 
the  assets  but  against  the  heir,  although  his  liability  may  be  limited 
by  the  benefit  of  inventory;  and  the  heir  is  determined  for  all  juris¬ 
dictions  by  the  law  of  the  deceased’s  personal  jurisdiction,  in  which 
the  succession  is  opened. 

Westlake's  §  110  was  quoted  with  approval  in  In  re  Kloebe 
(p)  by  Pearson  J.,  who  added: 

No  doubt,  in  a  case  in  which  French  assets  were  distributed  so 
^  to  give  French  creditors,  as  such,  priority,  in  distributing  the 
English  assets  the  court  would  be  astute  to  equalize  the  payments,  and 
take  care  that  no  French  creditors  should  come  in  and  receive  any- 
•giing  till  the  English  creditors  had  been  paid  a  proportionate  amount. 
But  subject  to  that,  which  is  for  the  purpose  of  doing  that  which  is 
equal  and  3ust  to  all  the  creditors,  I  know  of  no  law  under  which  the 
English  creditors  are  to  be  preferred  to  foreigners. 

A  court  of  the  country  of  local  administration  may  order  the 
local  personal  representative  to  pay  or  transfer  the  clear  surplus 
to  the  foreign  domiciliary  representative  for  distribution  by 
him  among  the  beneficiaries  (ascertained  by  the  proper  law  of 
succession) .  The  making  of  an  order  of  this  kind  is,  however, 
a  matter  of  discretion  iq). 


(1894)  24^o'^r’  “  Ontario  in  Milw  v.  Moore 

10  -^PP-  Cas.  453,  at  pp.  502,  503, 

19  O.L.K.  491;  Ee  Donnelly  (1911),  2  O.W  N  1288 

ScrafcW  (1918),  15  O  Wy  222/126  Law  (19l5);34  aLn!  m,  24 

[1928]  C3h.  433.  In  the  case  of  In 
re  LonOard,  Griffiths  v.  Catforth,  [1922]  2  Ch.  638,  13  Brit.  R.C. 
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assets  situated  within  the  territory  of 
the  forum  of  administration  the  payment  of  creditors'  claims 
may  be  complicated  not  merely  by  questions  of  priorities  of 
.  creditors  inter  se  and  their  respective  rights  of  recourse  against 
particular  assets,  but  also  by  questions  of  the  rights  of  successors 
in  er  se,  as,  or  example,  the  right  of  one  successor  to  reim¬ 
bursement  from  another  successor  in  the  event  of  the  due 
course  of  administration  being  disturbed  by  the  fact  that  a 
creditor  has  received  payment  out  of  particular  assets  which  by 
the  /ex  fort  are  not  the  primary  fund,  as  between  successors, 
tor  the  _^yinent  of  his  claim.  Questions  of  this  kind  become 
more  difficmt  when  assets  are  situated  in  different  countries 
in  which  different  rules  of  administration  and  succession  prevail, 
especially  when  those  assets  consist  of  interests  in  both  movables 
and  immovables* 


The  country  of  administration  being  supposed,  for  the  sake 
of  example,  to  be  England  or  Ontario,  the  former  right  of  the 
heir  or  devisee  of  mortgaged  land  to  have  the  mortgage  debt 
paid  out  of  the  general  personal  property  of  the  deceased  mort¬ 
gagor  in  exoneration  of  the  mortgaged  land,  or  the  right  of  the 
heir  or  devisee  to  be  reimbursed  out  of  such  personal  property 
in  respect  of  money  paid  by  him  to  the  mortgagee,  would,  as 
regards  mortgaged  land  situated  within  the  territory  of  the 
forum,  be  negatived,  as  a  general  rule,  by  Locke  King*s  Act  (r). 
As  regards  land  situated  outside  the  country  of  the  forum  of 
administration,  it  would  appear  that  the  heir,  or  the  devisee 
when  no  intention  on  the  point  is  expressed  in  the  will,  would 
not  have  any  right  of  recourse  against  personal  property  in  the 
country  of  the  forum  or  any  right  to  reimbursement  there  in 
respect  of  debts  of  the  deceased  paid  by  him,  except  so  far  as 
he  has  such  right  by  the  law  of  the  situs  of  the  land  ($J. 


560,  the  Court  of  Appeal  in  England  came  perilously  close  to  de¬ 
feating  the  proper  law  of  succession  when  it  refused  to  order  pay¬ 
ment  of  the  surplus  ascertained  by  English  law  to  the  domiciliary 
administrator,  there  being  unpaid  creditors’  claims  which  were 
barred  by  the  English  statute  of  limitations  but  not  barred  by  the 
corresponding  statute  of  the  country  of  the  domicile  of  the  de  mjtLS: 
cf,  chapter  35. 

(r)  Passed  originally  in  the  United  Kingdom  in  1854,  and  amend¬ 
ed  in  1867  and  1877;  cf.  the  Administration  of  Estates  Act,  1925,  s. 
35.  In  Ontario  the  corresponding  statute  is  the  Wills  Act,  R.S.O. 
1937,  c.  164,  s.  37,  dating  in  part  from  1865. 

(s)  Westlake,  Private  International  Law,  §  118;  c/.  Dicey,  Con¬ 
flict  of  Laws  (5th  ed.  1932),  appendix,  note  25;  Conflict  of  Laws  Re¬ 
statement  (American  Law  Institute),  §  490. 
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Similarly,  no  rule  of  law  as  to  the  mode  of  satisfying  debts 
and  legacies  which  may  prevail  in  the  country  where  the  estate 
of  a  deceased  person  is  being  administered,  even  though  he  was 
domiciled  there,  can  throw  on  the  immovables  a  heavier  burden 
in  respect  of  debts  or  legacies  than  is  thrown  on  them  by  the 
lex  ret  sitae  (t).  Therefore,  even  though  a  legatee  might  be 
entitled,  by  the  doctrine  of  marshalling,  to  claim  against  the 
heir  to  land  situated  in  England  in  respect  of  debts  paid  out  of 
the  personal  property,  marshalling  will  not  be  applied  in  his 
favour  as  against  persons  entitled  to  land  situated  in  another 
country  by  the  law  of  which  the  right  to  marshalling  docs  not 
exist. 

Some  questions  as  to  the  power  of  the  personal  representative 
of  a  deceased  person  will  be  discussed  in  a  later  chapter  iu), 

§  2.  Succession  on  Death 
(1)  The  Lex  Rei  Sitae 

The  important  general  conflict  rule  (a)  that  the  creation, 
acquisition,  transfer  and  extinction  of  interests  in  a  thing  are 
governed  by  the  law  of  the  situs  of  the  thing  (the  lex  rei  sitae) , 


(t)  Westlake,  op,  city  §  162. 

(u)  See  chapter  31,  §  2. 

(a)  Assumed  in  chapter  21,  §  2,  and  discussed  and  applied  in  the 
present  §  2,  and  in  chapter  30.  In  the  case  of  land  it  is  practically 
inevitable  that  a  court  in  one  country,  in  so  far  as  it  is  concerned  at 
all  with  the  title  to  land  or  the  right  to  possession  of  land  situated 
in  another  country,  shall  regard  as  conclusive  whatever  a  court  of 
that  country  has  decided  or  would  decide  with  regard  to  title  or 
right  to  possession:  cf.  the  concluding  sub-division  of  the  present 
§  2.  Cook,  Logical  and  Legal  Bases  of  the  Conflict  of  Laws  (1942) 
253,  bases  the  general  rule  “upon  principles  of  obvious  social  con¬ 
venience*',  and  says:  “Clearly  the  physical  object  in  question  can 
not  as  Tand'  be  removed  outside  the  borders  of  the  state  or  country 
in  which  it  is  physically  situated.  One  can,  of  course,  ‘sever*  a  por¬ 
tion  of  the  ‘land*  and  thereby  convert  it  into  a  ‘chattel  or  ‘movable*, 
and  then  transport  it  elsewhere.  So  long,  however,  as  it  remains 
‘land*  it  must  remain  within  the  borders  of  a  given  state;  conse¬ 
quently  under  the  territorial  organization  of  modern  society,  only 
the  appropriate  ofBcers  of  the  government  of  the  state  in  question 
may  lawfully  deal  physically  with  it.  This  being  so,  if  the  question 
as  to  who  owns  or  is  entitled  to  the  possession  of  a  piece  of  ‘land*  in 
one  state  is  iraised  in  the  courts  of  another  state,  it  seems  obvious 
that  it  is  desirable  or  convenient  for  the  court  in  this  other  state 
to  inquire  what  the  courts  of  the  state  where  the  ‘land*  is  would 
say  a^ut  the  matter,  and  thereby  bring  about  uniformity  of  de¬ 
cision.  *  It  IS  assumed  for  the  purpose  of  the  present  chapter  that 
there  is  a  distinction  between  as  interest  in  land  and  a  personal  right 
^th  resp^  to  land.  Whether  the  distinction  is  a  real  one  will  be 
discussed  m  chapter  30,  §  2. 
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applies  m  the  case  of  immovables  (land)  not  only  to  transfer  by 
partxcu  ar  alignment  inter  vivos  (bJ,  but  also  to  the  adminis- 
ration  of  the  estate  of  a  deceased  person  (c)  and  succession  to 
the  beneficial  interest  in  things  comprised  in  his  estate.  In  the 
case  of  movables,  on  the  other  hand,  while  jurisdiction  to 
administer  is  based  upon  the  situs  of  the  assets  and  the  course 
or  administration  is  governed  to  a  large  extent  by  the  domestic 
lex  fort,  succession  on  death,  as  distinguished  from  transfer 
inter  vivos,  is  governed  by  the  lex  domiciln  of  the  de  cujas  in 
the  sense  that  the  forum  of  administration  distributes  the  bene¬ 
ficial  surplus  among  the  beneficiaries  ascertained  by  reference  to 
the  lex  domiciln  ( d) ;  and  by  analogy,  or  perhaps  merely  as  a 
matter  of  customary  language,  intangible  things  may  for  these 
purposes  be  treated  as  if  they  were  movables  (e ) . 

The  meaning  of  references  by  the  conflict  rules  of  the  forum 
to  the  lex  ret  sitae  and  the  lex  domiciln  respectively  may  give 
rise  to  questions  which  are  discussed  elsewhere  (f).  In  any 
event,  it  is  obvious  that  in  connection  with  succession  on  death 
it  is  essential  to  distinguish  between  immovables  and  movables 
(g)>  the  characterization  or  classification  of  things  as  immov¬ 
able  and  movable  and  of  interests  in  immovables  and  movables 
respectively  being  made  in  accordance  with  the  lex  rei  sitae  (h). 
Furthermore,  in  domestic  English  law,  and  Anglo-American 
law  generally,  the  distinction  between  real  property  and  per¬ 
sonal  property  is  well  known  and  the  distinction  between  im¬ 
movables  and  movables  is  unknown  (i);  but  the  latter  dis¬ 
tinction  is  well  known  in  English  and  Anglo-American  conflict 
of  laws,  and  is  the  usual  basis  for  the  selection  of  the  proper 

(6)  See  chapter  30. 

(c)  This  is  generally  true,  by  reason  of  the  fact  that  the  situs 
of  an  immovable  thing  coincides  with  the  forum  of  administration, 
but,  as  already  pointed  out,  there  may  be  cases  in  which  the  lex  fori 
must  be  distinguished  from  the  lex  rei  sitae,  because  the  forum,  in 
administering  in  accordance  with  its  own  law  things  situated  within 
its  jurisdiction,  may  take  into  consideration  interests  in  things  sit¬ 
uated  in  another  country. 

(d)  See  chapter  32. 

(e)  See  chapters  20  and  32. 

(/)  As  to  the  lex  rei  sitae  see  the  concluding  subdivision  of  the 
present  §  2.  As  to  the  lex  domicilii,  see  the  cross-references  there 
given. 

(g)  See  chapter  21,  §  1. 

{h)  See  chapter  4,  §  7,  and  chapter  21,  §  2. 

(0  As  to  these  two  distinctions,  see  chapter  21,  §  1. 
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law  relating  to  things  and  interests  in  things  (j).  Of  course 
when  the  proper  law  has  been  selected  on  this  basis,  if  the 
domestic  rules  of  that  law  are  to  be  applied,  and  they  draw 
the  distinction  between  real  property  and  personal  property, 
that  distinction  is  material  in  the  application  of  the  proper  law 

(k). 


(2)  Intrinsic  Validity  of  Will 

The  intrinsic  validity  of  a  will  of  immovables  is  governed 
by  the  lex  rei  sitae.  Thus,  for  example,  the  question  whether 
a  will  of  immovables  is  void  because  it  contravenes  any  rule 
against  perpetuities  or  against  accumulation  of  income  (1),  or 
any  rule  prohibiting  gifts  in  mortmain  or  for  charitable  uses 
( wJ ,  depends  on  the  lex  rei  sitae. 

The  question  whether  a  testator  has  complete  disposing  power 
without  regard  to  the  claim  of  his  wife  or  children  or  has  merely 
a  disposing  power  subject  to  their  receiving  certain  * 'compulsory 
shares*'  or  "legitimate  portions"  (n)  would  appear  to  be  a 
matter  of  succession  law  (specifically  a  matter  of  intrinsic 
validity  of  a  will)  and  therefore  should  be  governed  by  the 
lex  domicilii  as  regards  movables  (o)  and  by  the  lex  rei  sitae  as 
regards  immovables  (p). 


U)  This  is  a  general  and  desirable  rule,  and  departure  from  its 
is  likely  to  cause  confusion:  see  chapter  21,  §  1,  notes  (p),  (q)  and 

(fe)  This  point  is  illustrated  in  the  subsequent  discussion  in  the 
present  §  2. 

(l)  Freke  v.  Lord  Carbery  (1873),  L.R.  16  Eq.  461. 

(m)  Dwncan  v.  Lawson  (1889),  41  Ch,  D.  394;  In  re  Hoyles, 
[19113  1  Ch.  179.  As  to  Duncan  v.  Lawson,  see  Cook’s  comments 
quoted  in  chapter  21,  §  1,  note  (s). 

(n)  A  feature  of  the  laws  of  various  countries  of  continental 
Europe. 

(o)  See,  e£.  In  re  Pryee,  [1911]  2  Ch.  286  (HoUand);  In  re 

Annesley,  [19263  Ch.  692  (France;  In  re  Ross,  [19303  1  Ch.  377 
(I^y).  As  to  the  question  of  the  renvoi  discussed  in  the  Annesley 
a^d  Ross  cases,  see  chapters  7,  8  and  9.  In  French  conflict  of  laws 
the  limitation  on  the  disposing  power  of  a  testator  is  characterized, 
not  as  a  matter  of  personal  testamentary  capacity  governed  by  the 
testators  national  law,  but  as  a  matter  of  succession  governed  as 
regards  movables  by  the  law  of  the  testator’s  domicile  (not  by  his 
nati^al  law  as  inaccurately  stated  in  the  Annesley  case) ;  see  chan- 
wr  §§  3  and  4.  ^ 

(p)  Story, _  Co^ct  of  Laws,  §§  455,  474,  cited  by  Cheshire,  Pri- 

A  case  involving  the 

gtitetion  of  disposing  power  as  regards  ^th  movables  and  immovables 
IS  In  re  Ross,  [1930]  1  Ch.  377  (rightly  applying  the  lex  rei  sitae 
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By  analogy,  it  would  seem  that  modern  statutes  which  in 
various  Anglo-American  countries  have  conferred  upon  courts 
power  to  make  provision  out  of  a  testator's  estate  for  his 
dependants  in  excess  of  what  the  testator  has  given  them  by  his 
will  should  be  characterized  as  being  in  effect  limitations  on  the 
testator's  disposing  power,  and  therefore  governed  by  the  lex 
ret  sitae  as  regards  immovables  and  by  the  lex  domicilii  as 
regards  immovables.  In  other  words,  a  statute  of  this  kind 
should  apply  to  immovables  of  the  testator  situated  within  the 
territory  of  the  enacting  legislature,  without  regard  to  his 
domicile,  and  should  apply  to  all  movables  of  a  testator  domi¬ 
ciled  within  that  territory,  without  regard  to  the  situs  of  the 
movables.  That  is  to  say,  a  court  of  the  situs  of  any  assets, 
in  making  provision  for  dependants,  should  take  into  consid¬ 
eration  the  immovables  situated  within  its  territory  and  the 
movables  wherever  situated  of  a  testator  domiciled  within  its 
territory  (q). 

The  selection  of  the  law  governing  the  disposing  power  of  a 
testator  may  give  rise  to  problems  in  connection  with  powers  of 
appointment.  If  S  (settlor,  donor  of  the  power)  by  his  will 
confers  on  A  (appointor,  donee  of  the  power)  a  power  of 
appointment  exercisable  by  will  (r),  the  problem  is  especially 
complicated  in  the  case  of  movables,  and  depends  partly  on  the 
distinction  between  a  general  power  and  a  special  power. 
Assuming  that  S  had  sufficient  disposing  power  by  the  law  of 
his  domicile  as  regards  all  the  movables  included  in  the  power, 
A  must  also  have  sufficient  disposing  power  by  the  law  of  his 
domicile  in  order  to  exercise  a  general  power  in  such  a  way  as 
to  make  all  the  movables  included  in  the  appointment  assets  of 
his  estate  for  all  purposes;  but  if  the  power  is  a  special  one, 
only  S's  disposing  power  is  material,  because  A's  appointment 


in  the  sense  of  the  law  which  a  court^  ojf  .the  situs  would  apply,  but 
wrong  in  its  application  of  the  lex  domicilii:  see  chapter  /,  §  6(5;(d). 

(q)  For  fuller  discussion,  see  chapter  36,  with  references  to  some 
British  Columbia  and  Saskatchewan  cases  and  to  Par^h  v. 

[19243  N.Z.L.R.  307,  18  Can.  Bar  Rev.  451,  Jn  re  Roper  [19273 
N.Z.L.R.  731,  18  Can.  Bar  Rev.  456,  and  In  re  Butclmrt,  [19323 
N.Z.L.R.  125,  18  Can.  Bar  Rev.  466-467,  in  which  the  theory  is  ex¬ 
plicitly  stated  and  applied.  The  view  stated  in  the  text  is  inconsistent 
with  the  relevant  statutes  of  England  and  Ontario  because  the  Eng¬ 
lish  statute  clearly,  and  the  Ontario  statute  obscurely,  limit  relief  to 
cases  in  which  the  testator  was  domiciled  in  England  or  Ontario,  as 
the  case  may  be,  with  far  from  satisfactory  results. 

(■r)  The  power  might  be  conferred  by  a  settlement  inter 
and  might  by  its  terms  be  exercisable  by  A  in  his  lifetime,  but  the 
example  in  the  text  has  been  purposely  limited. 
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amounts  merely  to  the  nomination  of  the  persons  who  are  to 
take  under  S’s  will  fsj.  At  first  sight  the  problem  may  seem 
relatively  simple  with  regard  to  immovables,  because  S's  dis¬ 
posing  power  and  A's  disposing  power  are  governed  by  one 
law,  the  lex  rei  sitae.  Perhaps  the  appearance  of  simplicity 
disappears,  however,  when  it  is  considered  that  the  lex  rei  sitae 
may  define  S*s  disposing  power  with  due  regard  to  the  value  of 
other  immovables  or  even  movables  comprised  in  his  estate, 
and  may  define  A!s  disposing  power  with  due  regard  to  the 
value  of  other  immovables  and  even  movables  comprised  in  his 
estate  (t). 


(3)  Formal  Validity  of  Will. 

The  formal  validity  of  a  will  of  any  interest  in  immovables 
is  governed  by  the  lex  rei  sitae  (a),  subject,  as  regards  formal 
validity,  to  the  exceptions  created  by  Lord  Kingsdown's  Act; 
and,  subject  to  the  same  exceptions,  it  is  the  distinction  between 
interests  in  immovables  and  interests  in  movables  and  not  the 
distinction  between  real  property  and  personal  property  that  is 
material  for  the  purpose  of  the  selection  of  the  proper  law  of 
succession  (b). 

As  regards  the  formal  validity  of  a  will  of  'personal  estate** 
made  by  a  British  subject  outside  the  United  Kingdom,  s.  1 


(s)  In  re  Pryce,  Lawford  v.  Pryce,  [1911]  2  Ch.  286,  and  cases 
there  discussed.  The  subject  of  powers  of  appointment  is  extra¬ 
ordinarily  complicated  in  the  conflict  of  laws,  and  various  aspects  are 
discussed  in  Westlake,  Private  International  Law,  §  §  91  Dicey, 
Conflict  of  Laws,  rules  198-202;  Cheshire,  Private  International  Law 
(2nd  ed.  1938)  527  Mulford,  Conflict  of  Laws  and  Powers  of  Ap¬ 
pointment  (1939),  87  U.  of  Penn.  L.  Rev.  403.  The  statutory  pro¬ 
visions  which  have  to  be  considered  are,  in  England,  the  Wills  Act, 
1837,  ss.  9,  10  and  27,  re-enacted  in  Ontario  (R.S.O.  1937,  c.  164,  ss. 
11(1),  12  and  29)  and  in  some  other  provinces  of  Canada.  In  the 
uniform  Wills  Act  prepared  by  the  Conference  of  Commissioners  on 
Uniformity  of  Legislation  in  Canada  in  1929,  and  adopted  in  Sas¬ 
katchewan  (1931)  and  in  Manitoba  (1936),  the  corresponding  sec¬ 
tions  are  6,  8  and  23.  See  R.S.S.  1940,  c.  110,  and  R.S.M,  1940,  c.  234. 

(t)  It  would  seem  to  be  immaterial  for  this  purpose  whether  the 
limitations  imposed  on  S’s  or  A’s  disposing  power  by  the  lex  rei  sitae 
provide  that  the  dependents  are  entitled  to  definite  compulsory  shares 
or  legitimate  portions  or  confer^  on  a  court  discretionary  power  to 
make  provision  for  dependants  in  excess  of  what  the  testator  has 
^ven  them. 


(a)  Cowin' Y.  Coppin  (1725),  2  P.  Wms, 
[1902]  1  Ch.  24,  7  Brit.  R.C.  454. 


291;  Pepin  v.  Bruy  ire, 


(6)  As  to  this  general  rule,  see  especially  chapter  21,  §  1,  notes 
(p),  (q)  and  (r). 
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of  Lord  Kingsdown's  Act  (b)  passed  in  1861  by  the  Parlia¬ 
ment  of  the  United  Kingdom,  permits  the  use  of  the  forms 
required  by  the  law  of  the  place  of  making  or  by  the  law  of 
the  domicile  of  the  testator  at  the  time  of  making  or  by  the 
law  of  the  domicile  of  origin  of  the  testator  within  the  British 
dominions,  and  if  the  will  is  made  within  the  United  King¬ 
dom,  s.  2  of  the  statute  permits  the  use  of  the  forms  required 
by  the  law  of  the  place  of  making  (c).  It  is  obvious  that  the 
British  Parliament,  using  the  inaccurate  language  of  older  judg¬ 
ments  and  older  text  writers,  said  ‘'personal  estate"  when  it 
meant  “movables,"  but  in  England,  and  in  other  parts  of  the 
British  Empire  in  which  the  statute  has  been  adopted,  the 
statute  has  been  construed  literally,  with  strange  results.  The 
statute  applies  of  course  to  all  interests  in  movables,  as  regards 
which  it  was  reasonable  to  permit,  facultatively  or  alternatively, 
some  forms  other  than  those  required  by  the  law  of  the  domicile 
at  the  time  of  the  testator's  death,  but  it  also  applies  to  some 
interests  in  immovables  and  not  to  others,  without  regard  to  the 
substantial  reasons  which  exist  for  recognizing  the  dominant 
control  of  the  lex  rei  sitae  with  regard  to  all  interests  in  land. 
Thus,  under  the  statute  the  fact  that  a  particular  interest  in  land 
is  classified  in  domestic  English  law  as  personal  property  (d), 
as,  for  example,  a  leasehold  estate,  or  the  interest  of  a  mortgagee 
(e),  or  the  interest  of  a  beneficiary  in  real  property  held  uj^n 
trust  for® conversion  into  money,  may  be  material  to  the  selection 
of  the  proper  law,  because  while  in  its  character  as  an  interest 
in  land  the  succession  to  it  is  governed  by  the  lex  rei  sitae,  in¬ 
cluding  the  rules  of  that  law  with  regard  to  both  formal  and 
intrinsic  validity  of  wills, ’in  its  character  as  personal  property 
it  falls  within  the  statute,  so  that  a  testator,  as  regards  formal¬ 
ities  only,  may  use  any  of  the  alternatives  permitted 
statute.  On  the  other  hand,  if  the  particular  interest  is  classified 
as  real  property,  both  formal  and  intrinsic  validity  are  govern¬ 
ed  exclusively  by  the  lex  rei  sitae.  In  other  words,  whereas  the 
general  rule  is  that  only  the  distinction  between  immovables  and 
movables  is  material  to  the  selection  of  the  proper  law  or 


(6)  The  whole  statute  is  reprinted,  with  comments, ^  in  chapter  23. 
<c)  Any  of  these  laws  may  be  constmed  alternatively 
ing  the  domestic  rules  or  the  coi^ict  rules^  of  that  law,  ^ 

uphold  in  point  of  form  a  will  which  is  intonsically 
Lacroix  (1877),  2  P.D.  94,  discussed  in  chapter  8,  §  6,  and  chapter 

\d)  See  chapter  21,  where  such  interests  are  discussed. 

(e)  See  chapter  25. 
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succession,  an  exception  has  to  be  made  in  the  case  of  certain 
interests  in  immovables.  Only  Saskatchewan  and  Manitoba 
have  rid  theselves  of  the  illogical  features  of  Lord  Kingsdown's 
Act,  by  adopting  the  uniform  Wills  Act  prepared  by  the  Con¬ 
ference  of  Commissioners  on  Uniformity  of  Legislation  in 
Canada  in  1929.  This  uniform  statute  contains  a  revised 
version  of  Lord  Kingsdown's  Act,  limiting  the  alternative 
forms  to  wills  of  movables  (f). 

Apart  from  Lord  Kingsdown's  Act  the  general  rule  (g)  is 
that  the  proper  law  of  succession  is  selected  solely  on  the  basis 
of  the  distinction  between  interests  in  immovables  and  interests 
in  movables,  and  the  fact  that  a  certain  interest  in  land  is 
classified  as  personal  property  does  not  make  applicable  the  lex 
domicilii,  but  if  the  lex  rei  sitae  is  selected  as  the  proper  law 
because  an  interest  in  land  is  in  question,  and  the  proper  law 
is  one  which  recognizes  the  distinction  between  realty  and  per¬ 
sonalty,  then  in  the  application  of  the  proper  law  the  interest 
in  question  will  descend  or  devolve  according  to  its  nature  as 
realty  or  personalty,  as  the  case  may  be  (h). 


(4)  Vanous  Questions  of  Succession, 

A  widow's  claim  to  dower  in  her  husband's  land  or  other 
analogous  right  to  the  * 'homestead"  conferred  by  statute  is  a 
matter  of  succession  law,  governed  by  the  lex  rei  sitae  (a). 

Various  kinds  of  cases  occur  in  the  borderland  between 
succession  law  and  other  departments  of  law,  but  usually  ac¬ 
curate  characterization  of  the  question  involved  indicates  to  what 
department  the  question  belongs  and  leads  to  the  selection  of 
the  proper  law.  For  example,  in  Udny  v.  Udny  (b)  the  land 
was  situated  in  Scotland,  and  by  the  succession  law  of  Scotland 


recently  I  have  ventured  to  subject  this  revised  version 
is  ^  ^  proposed  new  version 

(P)!^(qf  especially  chapter  21,  §  1,  notes 

(fe)  See,  e,g,  Duncan  v.  Lawson  (1889),  41  Ch.  D  394  at 

Capron,  [1923]  1  Ch.T92,'at  p*.  200’ 
The  latter  case  was  distinguished,  wronfflv  it  is  snhTm’H-AH 

[IsYo]  Ch’  bSsX  COM  i^hapte^^ 

^  Con: 

^  3  D.L.R.  422, 

(b)  (1869),  L.E.  1  H.L.Se.  441,  9  R.C.  782. 
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the  person  entitled  to  the  entailed  estate  of  Udny  was  the  eldest 
legitimate  son,  including  a  son  born  before  the  marriage  of  his 
parents  but  legitimated  by  their  subsequent  marriage,  and  the 
only  controverted  question  was  whether  the  respondent  had 
been  so  legitimated,  a  question  of  status  governed  by  the  law 
of  the  domicile  of  his  father  (c).  In  Birtwhistle  v.  Vardill  (d) , 
on  the  other  hand,  the  land  was  situated  in  England  and  the 
claimant  as  heir  at  law  was  a  son  born  before  the  marriage  of 
his  parents,  but  legitimated  by  their  subsequent  marriage  under 
the  law  of  his  father's  domicile.  His  status  as  a  legitimated 
child  was  beyond  dispute  (e),  and  the  only  controverted  ques¬ 
tion  was  whether  by  the  succession  law  of  England  a  legitimated 
child  was  entitled  to  take,  the  decision  being  that  by  that  law 
the  person  entitled  to  a  freehold  estate  on  intestacy  was  the 
eldest  legitimate  son,  excluding  a  son  legitimated  by  the  sub¬ 
sequent  marriage  of  his  parents  (f)> 

Again,  the  selection  of  the  proper  law  may  depend  upon  the 
distinction  between  succession  law  and  marriage  law  igJ-  If 
by  virtue  of  an  express  ante-nuptial  contract  (h)  or  by  virtue  of 


(c)  Thus  the  respondent  succeeded  to  the  estate  because  he  ful¬ 
filled  the  requirements  of  the  lex  rei  sitae  (the  proper  law  of  succession 
to  land,  defining  the  classes  of  persons  entitled  ,to  sncceed)  and 
fulfilled  the  requirements  of  the  lex  domimlii  of  his  fath^^  (tne 
proper  law  governing  the  respondent’s*  status)  so  as  to  bring  mmseii 
within  the  succession  rules  of  the  lex  rei  sitae, 

(d)  (1840),  7  Cl.  &  F,  895,  5  R.C.  748. 

(e)  The  father  was  domiciled  in  Scotland  both  at  the  time  of 
the  son’s  birth  and  at  the  time  of  the  subsequent  marnage,^ 

the  claimant  fulfilled  the  requirements  of  what  Scott  L.J;  in 
iMck^s  Settleraent  Trusts,  C1940]  Ch.  323,  called  the  WnghUGroxe 
rule:  cf.  comment  on  the  Luck  case  in  chapter  39. 

(/)  This  decision  and  the  decision  in  Udny  v.  Udny,  supra^ 
in  accord  with  the  distinction  drawn  in  chapter  4,  §  8,  beween  status, 
on  the  one  hand,  and  the  consequences  or  incidents  of  status  and 
capacity,  on  the  other.  The  rule  in  BiHwhtstle  Y.VardiLl  not 
apply  to  movables  either  in  cases  of  intestacy  {In  re  s 

(1883)  17  Ch.  D.  266)  or  in  a  case  of  a  bequest  to  a  child 
Andros  (1883),  24  Ch.  D.  637).  Even  as  regards  immovables,  the 
legitimated  child  may  take  real  -property  under  a  devise  to  a  child 
{In  re  Grey^s  Trusts,  [1892]  3  Ch.  88)  or  personal  property 
a  leasehold  estate  in  land)  either  on  in^taey  f^fer  a  bequest  to 
a  child  (Westlake,  Private  International  Law,  §  §  ip,  178)  .  as  to 
the  present  English  law,  see  Cheshire, 

(2nd  ed.  1938)  393-394;  cf,  (1927),  43  L.Q.R.  22,  As  to  the  present 
law  in  Ontario,  see  chapter  4,  §  8,  and  chapter  39. 

(g)  See  chapter  4,  §  5. 

{h)  Taillefer  v.  Tailefer  (1891),  21  O.R.  ^37 
as  to  both  movables  and  immovables) ;  cf*  Re  Tremblay,  [19313  O.R. 
781. 
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a  contract  implied  by  the  law  of  the  domicile  of  the  parties 
at  the  time  of  the  marriage,  in  the  absence  of  an  express 
contract,  community  of  property  is  created  between  the  parties 
(i)  i  it  would  seem  to  be  plain  on  principle  that  the  fact  that 
the  parties  subsequently  change  their  domicile  cannot  have  the 
effect  of  depriving  either  of  them  of  whatever  proprietary  rights 
he  or  she  acquired  as  a  result  of  their  marriage  and  their 
express  or  implied  contract  (j).  The  question  whether  the 
contract  covers  immovables  as  well  as  movables  depends  of 
course  upon  the  terms  of  the  contract.  In  the  case  of  a  con¬ 
tract  implied,  by  French  law  (the  lex  domtctlti)  it  was  held 
that  immovables  situated  in  England  were  included  (k). 

As  in  the  case  of  an  express  or  implied  ante-nuptial  contract 
providing  for  community  of  property,  so  in  the  case  of  any  such 
contract  negativing  community  property  or  providing  that 
the  parties  shall  be  separate  as  to  property,  their  subsequent 
change  of  domicile  will  not  affect  their  respective  proprietary 
rights  acquired  or  retained  on  the  occasion  of  their  marriage. 
In  either  case,  that  is,  whether  there  is  community  of  property 
or  not,  on  the  death  of  either  party  the  rights  of  succession 
of  the  survivor  are  governed  as  regards  movables  by  the  lex 
domicilii  at  the  time  of  death  and  as  regards  immovables  by  the 
lex  ret  sitae.  The  result,  if  the  parties  were  separate  as  to 
property,  is  that  the  survivor  retains  his  or  her  separate  property 
and  suceeds  to  a  share  in  the  other  party's  estate  as  defined  by 
the  proper  succession  law  (1),  and,  if  there  was  community  of 


(i)  As,  by  the  law  of  Quebec:  cf.  McMullen  v.  Wadsworth 
(1889),  14  App.  Gas.  631. 

(j)  So  held,  as  regards  movables,  in  DeNicols  v.  Curlier,  [19001 
A.C.  21,  in  the  case  of ’parties  domiciled  in  Prance  at  the  time  of 
their  marriage  without  marriage  contract:  cf.  Be  Parsons,  [1926]  1 
D.L.R.  1160  (Ont.). 

(/c)  In  re  DeNicols;  DeNicols  v.  Curlier,  [1900]  2  Ch.  410.  Che¬ 
shire,  Private  International  Law,  (2nd  ed.  1938)  567,  doubts  whe¬ 
ther  by  French  law  the  implied  contract  covers  foreign  immovables. 
Westlake,  op,  cit,,  §  36a,  preferred  to  justify  the  decision  on  the 
ground  that  the  interests  in  the  land  situated  in  England  “repre¬ 
sented  the  investment  of  the  money  acquired  during  the  marriage, 
which  the  House  of  Lords  had  practically  declared  to  have  been  sub¬ 
ject  to  community”  (5th  ed.  1912,  p,  80),  and  left  unaltered  his  §  35 
(The  effect  of  marriage  on  English  land,  in  the  absence  of  express 
contract,  is  governed  by  the  law  of  England,  without  reference  either 
to  the  domicile  of  the  parties  or  to  the  place  of  celebration  of  the 
marriage) .  In  the  later  editions,  published  since  Westlake^s  death, 
§  35  has  been  rewritten  in  accordance  with  the  decision  in  the  De¬ 
Nicols  case. 

(1)  In  effect  this  is  what  was  decided  in  Laskley  v.  Hog  (1804),  4 
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property,  the  survivor  retains  his  or  her  portion  of  the  common 
property,  partitioned  in  consequence  of  the  death  of  the  other 
party,  and  succeeds  to  such  share  in  the  other  party's  portion 
of  the  common  property  as  is  conferred  by  the  proper  succession 
law  (m). 

The  proprietary  rights  acquired  or  retained  by  either  of 
the  parties  on  the  occasion  of  their  marriage  may  of  course  be 
aflFected  by  subsequent  transactions  taking  place  during  the  life¬ 
time  of  the  parties.  Community  property  may  be  wholly  or 
partially  lost  in  the  course  of  its  administration  by  the  husband, 
if  the  proper  law  confers  powers  of  administration  upon  him, 
and.  the  law  of  bankruptcy  may  confer  rights  upon  creditors 
against  the  property  of  either  or  both  of  the  common  owners 
(ti)  ,  A  more  difficult  question  arises  if  the  parties  are  forbidden 
by  the  law  of  their  matrimonial  domicile  from  conferring  bene¬ 
fits  inter  vivos  upon  each  other,  as,  for  example,  under  article 
1265  of  the  Civil  Code  of  Lower  Canada,  and  a  transaction  in 
contravention  of  this  prohibition  takes  place  in  another  country. 
In  Landreau  v.  Lccchapelle  (o) ,  it  was  held  that  a  married 
woman  domiciled  in  Quebec  could  validly  transfer  land  situated 
in  Ontario  to  herself  and  her  husband  as  joint  tenants,  with  the 
consequent  sole  right  of  the  survivor  under  Ontario  law, 

(5)  Revocation  of  Will, 

The  revocation  of  a  will  (apart  from  “revocation"  by  the 
subsequent  marriage  of  the  testator)  is  a  matter  of  succession, 
governed  as  regards  a  will  of  immovables  by  the  lex  tei  sitae, 
subject  to  the  exceptions  created  by  Lord  Kingsdown's  Act  as 
regards  any  interest  in  land  which  is  characterized  as  personal 
property  (p).  In  Ontario,  for  example,  it  is  provided  by  the 
Wills  Act,  R.S.O.  1937,  c.  164,  s.  22,  that  no  will  shall  be 
revoked  otherwise  than  by  the  subsequent  marriage  of  the 
testator,  or  by  a  will  or  other  instrument  executed  in  the  manner 
required  by  the  statute  for  the  execution  of  wills,  or  by  burning, 
tearing  or  otherwise  destroying  the  will  by  the  testator  or  by 

Paton  581,  which  was  distinguished  in  DeNicols  v.  Curlier^  su'pra;  ef. 
chapter  4,  §  5. 

(w)  Beaudoin  v.  Tradel,  [1937]  O.R.  1,  [1937]  1  D.L.R.  216. 

(n)  See  Foote,  Private  International  Law  (5th  ed.  1925)  349-350. 

(o)  [1937]  O.R.  444,  [1937]  2  D.L.R.  504.  The  case  is  discussed 
in  chapter  31,  §  3. 

(p)  As  to  ss.  1  and  2  of  Lord  Kingsdown’s  Act,  see  the  present 
§  2(3),  supra. 
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some  person  in  his  presence  and  by  his  direction  with  the 
intention  of  revoking  the  will.  A  will  made  in  accordance  with 
the  Wills  Act,  that  is,  in  accordance  with  the  domestic  rules  of 
Ontario  law,  is  valid  in  point  of  form  as  regards  any  interest  in 
land  situated  in  Ontario,  whether  it  be  real  property  or  personal 
property.  It  may  be  revoked  as  regards  both  realty  and  per¬ 
sonalty  by  its  being  burnt,  torn  or  otherwise  destroyed  by  the 
testator  or  in  his  presence  and  by  his  direction  with  the  intention 
of  revoking  it,  or  by  a  will  or  other  instrument  executed  in  the 
manner  prescribed  for  the  execution  of  wills  by  the  domestic 
rules  of  Ontario  law,  or  by  the  subsequent  marriage  of  the 
testator.  Otherwise  it  remains  unrevoked  as  regards  any  interest 
in  land  situated  in  Ontario  which  is  classified  as  real  property, 
notwithstanding  that  the  testator,  domiciled  in  Ontario  at  the 
time  of  the  making  of  the  will,  dies  domiciled  in  Quebec,  having 
made  a  holograph  will  purporting  to  revoke  all  former  testa¬ 
mentary  dispositions  made  by  him  (q).  The  holograph  will, 
admittedly  valid  according  to  the  domestic  rules  of  Quebec  law, 
is  invalid  in  Ontario  as  regards  any  interest  in  land  situated 
in  Ontario  which  is  classified  as  real  property,  but  may  by  virtue 
of  Lord  Kingsdown's  Act  be  valid  in  Ontario  as  regards  any 
interest  in  land  situated  in  Ontario  which  is  classified  as  personal 
property.  The  question  whether  a  devisee  under  the  Ontario 
will  to  whom  a  gift  is  made  by  the  Quebec  will  is  put  to  his 
election,  and  the  question  whether  the  doctrine  of  dependent 
relative  revocation  applies,  would  be  governed  by  the  law  of 
Quebec,  the  lex  domicilii  (r). 

The  question  whether  a  will  is  "'revoked*'  or  rendered  null 
by  the  subsequent  marriage  of  the  testator  raises  again  the 
distinction  between  succession  law  and  marriage  law.  As 
regards  a  will  of  movables  it  has  been  held  in  England  that  the 
question  whether  the  will  is  revoked  by  the  subsequent  marriage 

{q)  Be  Howard  (1923),  54  O.L.R.  109,  [1924]  1  D.L.R.  1062. 
The  question  is  discussed  learnedly  and  acutely  by  Orde  J.,  and  the 
only  criticism  that  might  be  made  is  that  in  some  passages  in  which 
Lord  Kingsdown’s  Act  is  not  in  question  the  learned  judge  states  the 
main  conflict  rules  as  to  the  making  of  wills— the  lex  rei  sitae  as  to 
immovables,  and  the  lex  domicilii  as  to  movables — in  terms  of  realty 
and  personalty.  Apparently,  however,  ihe  result  was  not  affected 
by  this  error,  the  interests  in  land  situated  in  Ontario  in  question 
in  the  case  all  being  real  property. 

(r)  Be  Howard,  supra;  cf.  Be  Teale  (1923),  64  O.L.R.  ISO:  In  re 
Colville  Estate  (1931),  44  B.C.R.  331,  [19313  3  W.W.R.  26,  [1932] 
1  D.L.R.  47  (see  chapter  23).  As  to  the  doctrine  of  election,  see 
further  discussion  in  §  2(6),  infra. 
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of  tie  testator  is  a  matter  of  matrimonial  law,  governed  by  the 
law  of  the  domicile  of  the  testator  at  the  time  of  the  marriage 
( s) ,  and  not  as  a  matter  of  testamentary  law,  governed  by  the 
law  of  the  domicile  of  the  testator  at  the  time  of  death,  whereas 
the  Conflict  of  Laws  Restatement  of  the  American  Law  Insti¬ 
tute  (t)  characterizes  it  is  a  matter  of  testamentary  law.  As 
regards  a  will  of  immovables,  the  Restatement  iu)  makes  ap¬ 
plicable  the  lex  vei  sitae,  consistently  with  its  theory  relating  to 
a  will  of  movables.  It  is  not  clear  whether  an  English  court 
would  apply  the  lex  domicilii  at  the  time  of  marriage  to  a  will 
of  land,  or  would  apply  the  lex  rei  sitae,  but  it  is  submitted 
that  on  principle  the  lex  rei  sitae  should  be  the  governing  law 
(vJ. 


(6)  Change  of  Domicile:  Construction  of 
Will;  Election. 


Section  3  of  Lord  Kingsdown  s  Act  (a)  is  as  follows: 

No  will  or  other  testamentary  instrument  shall  be  held  to  be 
revoked  or  to  have  become  invalid,  nor  shall  the  construction  thereof 
be  altered,  by  reason  of  any  subsequent  change  of  domicile  of  the 
person  making  the  same. 

It  will  be  observed  that  this  section  of  the  statute,  unlike 
the  earlier  sections  (b),  is  not  expressly  limited  to  the  will  of  a 
British  subject  or  to  a  will  of  ‘‘personal  estate'"  or  to  questions 
of  formal  validity,  and  opinions  differ  widely  as  to  the  scope 
and  meaning  of  the  section.  Broadly  speaking,  one  view  is 
that  in  the  light  of  the  context  in  which  s.  3  appears  and  the 
title  of  the  statute  (An  Act  to  Amend  the  Law  with  Respect 
to  Wills  of  Personal  Estate  made  by  British  Subjects),  s.  3 
should  be  read  as  if  it  began  with  the  words  '*no  such  will" 
and  as  being  merely  supplementary  to  ss.  1  and  2  IcJ;  and 


(s)  In  T6  Martin,  houstalan  v.  Loustalan,  [19003  P.  211. 

(t)  §  307,  Illustration  2. 

(u)  §  250,  Comment. 

(v)  For  further  discussion,  see  chapter  4,  §  5;  c/.  JSe  Howard, 


supra, 

ia)  For  the  complete  text  of  this  statute,  see  chapter  23, 

(5)  Sections  1  and  2  are  discussed  in  the  present  §  2(S),  supra, 
under  the  heading  Formal  Validity  of  WHl,  Some  of  the  compli¬ 
cations  introduced  into  English  conflict  of  laws  by  the  ^use  in  me 
statute  of  the  words  ‘‘personal  estate’^  are  discussed  in  §  2(3), 
and  in  chapter  23,  and  other  chapters. 

(c)  See  Cheshire,  Private  International  Law  (2nd  ed.  1938^)  520 
Morris,  The  Choice  of  Law  Clause  in  Statutes  (1946),  62  L.Q. 
lev.  174,  175. 
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another  view  is  that  s.  3  should  be  read  as  if  it  were  in  effect 
an  independent  enactment,  without  importing  into  it  limitations 
implied  from  the  terms  of  ss.  1  and  2  or  of  the  title  (d). 

If  s,  3  is  read  as  an  independent  enactment,  it  makes  an  im¬ 
portant  change  in  English  confict  rules  relating  to  a  will  of 
movables  in  that  a  will  that  complies  with  the  law  of  the 
testator^s  domicile  at  the  time  of  the  making  of  the  will  is 
valid  notwithstanding  that  it  does  not  comply  with  the  law 
of  his  domicile  at  the  time  of  his  death,  although  of  course  any 
will  made  after  the  testator's  change  of  domicile  must  comply 
with  either  the  law  of  his  then  domicile  or  the  law  of  his  domi¬ 
cile  at  the  time  of  his  death.  As  regards  the  construction  of  a 
will  of  movables,  it  would  seem  to  be  a  reasonable  rule  that 
especial  regard  should  be  had  to  the  law  of  the  domicile  of  the 
testator  at  the  time  of  the  making  of  the  will  rather  than  at 
the  time  of  his  death,  and,  if  statutory  authority  is  needed  to 
support  such  a  rule  (e),  it  is  desirable  that  s,  3  should  not  be 
limited  to  wills  validated  by  ss.  1  and  2.  Resort  to  the  law 
of  the  domicile  may  be  excluded  by  sufficient  express  or  implied 
indication  contained  in  the  will  that  the  testator  desired  the 
will  to  be  construed  by  some  other  law  (f). 

As  regards  a  question  of  validity,  as  distinguished  from  one 
of  construction,  s.  3  is  inapplicable  to  a  will  of  an  interest  in 
land,  whether  that  interest  is  classified  as  real  property  or  per¬ 
sonal  property  (g),  except  so  far  as  the  will  is  rendered  form¬ 
ally  valid  by  s.  1  as  a  will  of  personal  estate  made  in  accordance 


(d)  See  Westlake,  Private  International  Law,  §§  85  and  86. 
Dicey,  Conflict  of  Laws  {5tli  e<L  1932)  820  if.,  rule  197,  would  limit 
the  operation  of  s.  3  to  a  will  made  by  a  British  subject  or  by  an 
alien  who  dies  domiciled  in  England. 

(e)  In  favour  of  the  law  of  the  domicile  at  the  time  of  the 
making  of  the  will,  see  Westlake,  op.  c£t.,  §  123,  and  Dicey,  op.  cit,, 
rule  196.  See  also  Re  Bessette,  [1942]  O.W.N.  278,  [1942]  3  D.L.R. 
207.  Except  in  the^  case  of  a  will  vali^ted  by  Lord  Kingsdown’s 
Act,  Cheshire,  op,  dt,,  pp.  532-534,  seems  to  prefer  the  law  of  the 
testator's  domicile  at  the  time  of  his  death,  although  at  p.  553,’  with 
regard  a  will  of  land,  he  expresses  his  view  in  favour  of  the 
lex  domicilii  at  the  time  of  the  making  of  the  will. 

(/)  See,  e.p.,  In  re  Cunnington,  [1924]  1  Ch.  68.  In  this  case 
the  was  construed  by  the  law  of  the  domicile  at  the  time  of 
death,  imt,  as  m  some  other  cases  in  which  it  has  been  said  that 
should  be  had  to  that  law,  there  was  no  suggestion  that  there 
been  any  chpge  of  domicile  between  the  time  of  the  mnViT'g 
death.  See,  e.g..  In  re  Ferguson^ s  Will,  [1902] 

1  Ch.  483. 

(flr)  As  to  the  clasafication  of  interests  in  land,  see  chapter  21. 
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with  the  law  of  the  testator's  domicile  at  the  time  of  the  making 
of  the  will  (h) . 

As  regards  matters  of  construction,  however,  s,  3  may  apply 
to  a  will  of  land,  because  it  would  appear  that  a  will  of  land, 
so  far  from  being  construed  with  exclusive  reference  to  the 
lex  ret  sitae,  should  be  construed  with  due  regard  to  any  cir¬ 
cumstances  which  throw  light  on  the  intention  of  the  testator, 
and  that  while  a  stringent  rule  of  the  lex  ret  sitae  cannot  be 
disregarded  and  the  use  of  technical  terms  of  land  law  may  re¬ 
quire  a  reference  to  the  lex  ret  sitae  (i),  the  most  important 
element  is  the  domicile  of  the  testator  ( jJ ,  Domicile,  so  far 
as  it  is  material  in  this  connection,  should  mean  domicile  at  the 
time  of  the  making  of  the  will,  in  accordance  with  what  s.  3 
in  effect  provides,  if  it  is  read  as  an  independent  enactment. 

.  It  may  happen  that  a  will  which  is  valid  as  regards  movables, 
but  invalid  as  regards  land,  may  nevertheless  affect  land  in 
the  sense  that  the  will  may  be  read  against  a  person  to  whom 
a  bequest  is  made  so  as  to  compel  him  to  elect  between  the 
benefit  given  to  him  by  the  will  and  the  interest  to  which  he  is 
entitled  as  heir  of  land  by  reason  of  the  invalidity  of  the  will 
as  regards  land.  The  question  whether  a  person  is  put  to  his 
election  has  been  held  to  be  a  matter  governed  by  the  law  of 
the  testators  domicile  (kJ,  and  it  would  seem  that  the  question 
should  be  charcterized  as  one  of  intrinsic  validity  of  a  will,  and 
not  one  of  construction  of  a  will.  The  difference  of  character¬ 
ization  is  important,  because  if  the  question  is  one  merely  of 
construction  the  governing  law  would  be  the  law  intended  by 
the  testator  to  govern  and  not  necessarily  the  law  of  the 
domicile  (V. 


(A)  See  §  2(3),  supra, 

(i)  Cf.  Studd  V.  Cook  (1883),  8  App.  Cas.  577;  distinguished  in 
In  re  Miller,  [1914]  1  Ch.  511. 

(j)  Cf,  Dicey,  Conflict  of  Laws  (5th  ed.  1932),  exception  6  to  rule 
150;  Cheshire,  Private  International  Law  (2nd  ed.  1938)  551  ff,; 
Westlake,  Private  International  Law,  §  170. 

(k)  See  discussion  in  Cheshire,  op,  cit,,  556-561;  cf,  Westlake, 
op,  cit,,  §  §  125,  125a  and  125b;  Dicey,  Conflict  of  Law^,  ^pendix, 
note  25  (Questions  where  Deceased  leaves  Property  in  Different 
Countries)  ;  In  re  OgUvie,  [1918]  1  Ch.  Brown  v,  Gregsmi  [1920] 
A.C.  860.  See  also  Be  Howard  (1923),  54  O.L.R.  109,  [1924]  1  D.L.K. 


1062,  in  note  (r)  in  §  2(5),  supra, 

(1)  In  In  re  Allen,  [1945]  2  All  E.R.  264,  114  L. J.  Ch.  298,  173 
L,T.  198,  the  question  of  election  was  held  to  be  one  of  (instruction 
governed  by  English  law  and  not  by  the  law  of  the  donncite  (South 
Africa).  That  this  decision  is  wrong  is  effectively  demonstrated  by 
Morris  in  a  comment  (1946),  24  Can.  Bar  Bev.  528. 


30^-C.L. 
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(7)  Escheat  and  Bona  Vacantia. 

Escheat  and  bona  vacantia  are  both  governed  by  the  l^x  ret 
sitae.  Escheat,  which  applies  only  to  real  property,  is  the 
right  whereby  land  of  which  there  is  no  longer  any  tenant  re¬ 
turns,  by  reason  of  tenure,  to  the  lord  by  whom  or  by  whose 
predecessor  in  title  the  tenure  was  created.  It  is  not  strictly 
speaking  a  reversion  nor  is  it  accurate  to  speak  of  the  lord  as 
taking  by  way  of  succession  or  inheritance  from  the  tenant  ( m) . 
In  the  case  of  bona  vacantia,  the  Crown  takes,  not  by  succession 
to  the  deceased  owner,  but  by  virtue  of  its  right  to  things 
which  have  no  other  owner.  Therefore  movables  situated  in 
England  left  by  a  person  who  died  domiciled  in  Austria,  intes¬ 
tate  and  without  next  of  kin,  were  held  to  be  the  property  of 
the  Crown  as  against  the  claim  of  the  Austro-Hungarian  gov¬ 
ernment  that  it  was  entitled  by  way  of  succession  under  the 
law  of  the  domicile  (m)  . 


(8)  The  Law  of  the  Situs  and  the  Renvoi. 

The  ambiguities  inherent  in  a  statement  contained  in  a  con¬ 
flict  rule  of  the  law  of  the  forum,  that  a  given  question  is 
'^governed**  by  the  ''law”  of  a  particular  country  have  been 
discussed  in  chapter  2,  and  the  related  problem  of  the  renvoi, 
with  special  regard  to  succession  to  movables  and  a  reference 
by  a  conflict  rule  to  the  law  of  the  domicile,  has  been  discussed 
in  chapters  7,  8  and  9. 

While  there  would  seem  to  be  no  justification  for  the  adop¬ 
tion  of  the  doctrine  of  the  renvoi  as  a  general  principle  appli¬ 
cable  indiscriminately  to  all  kinds  of  cases,  a  reference  by  a 
conflict  rule  to  the  law  of  the  situs  of  land  as*  the  law  governing 
title  is  exceptional  in  that  a  reference  to  the  law  of  a  foreign 
situs  should  be  construed  as  meaning  whatever  a  court  of  the 
foreign  situs  has  decided  or  would  decide,  the  forum  applying 
in  effect  a  theory  of  total  renvoi  ( oJ .  The  basis  of  the  conflict 
rule  referring  to  the  lex  ret  sitae  is  social  convenience  or  practical 
necessity  (pj.  Owing  to  the  fact  that  in  nearly  all  countries 


(m)  Attomey^GeneraZ  of  Ontario  v.  Mercer  (1883),  8  Aup.  Gas 
767,  at  p.  772;  11  Halsbury,  Laws  of  England  (1910)  23. 

(n)  \re  Burnet fs  Trusts,  [1902]  1  Ch.  847;  c/.  In  tJis  Estate  of 
Mmurus,  [1936]  2  All  E.R.  1666. 

(o)  As  to  the  meaning  of  "total  renvoi^\  see  chapter  9,  §  1.  As 
to  the  excep^onal  treatment  of  questions  of  title  to  foreign  land, 
see  chapter  8,  §  6,  and  chapter  9,  §  5. 

(p)  See  quotation  from  Cook  in  the  first  footnote  in  §  2(1),  supra. 
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questions  of  title  to  land  are  governed  by  the  iex  rei  sitae,  the 
usual  result  is  that  any  court  that  resorts  to  the  foreign  lex  rei 
sitae,  including  the  conflict  rules  of  that  law,  applies  the  dom¬ 
estic  rules  of  that  law.  It  may  happen,  however,  that  the 
conflict  rules  of  the  lex  rei  sitae  refer  to  some  other  law,  which 
must  accordingly  be  applied  by  a  court  in  another  country. 
In  Italy,  for  example,  questions  of  succession  to  land  are  gov¬ 
erned  by  the  national  law  of  the  de  cujus  and  the  doctrine  of 
the  renvoi  is  rejected.  In  the  case  of  a  British  subject  or 
American  citizen  dying  domiciled  in  Italy,  owning  land  in 
Italy,  an  Anglo-American  court,  not  being  able  to  give  effect 
to  the  Italian  conflict  rule,  would  probably  apply  domestic 
Italian  law  iq),  a  result  which  would  be  satisfactory  from  a 
practical  point  of  view.  Again,  the  statutory  conflict  rules  of 
Palestine  refer  the  question  of  succession  to  “mulk”  land  situ¬ 
ated  in  Palestine  to  the  national  law  of  the  de  cujus,  but  pro¬ 
vide  that  effect  shall  be  given  to  a  reference  back  from  the 
national  law  to  the  lex  rei  sitae  (Palestine),  with  the  result 
that  the  domestic  rules  of  the  lex  rei  sitae  are  applicable  (rj. 

The  principle  that,  as  regards  the  title  to  land,  not  only 
the  governing  law  is  the  lex  rei  sttae,  but  also  that  the  lex  rei 
sitae  means  whatever  law  a  court  of  the  situs  would  apply, 
whether  that  be  the  domestic  law  of  the  situs  or  any  other  law 
selected  in  accordance  with  the  conflict  rules  of  the  situs,  applies 
by  virtual  necessity  to  matters  of  either  forinal  or  intrinsic 
validity  of  wills  of  immovables,  succession  to  immovables  on 
intestacy,  and  to  transactions  inter  vivos.  Even  the  American 
Law  Institute  Restatement  of  the  Conflict  of  Laws,  which  in 
§  7  rejects  the  doctrine  of  the  renvoi  and  states  a  theory  of 
characterization  in  accordance  with  the  lex  fort  (s),  says  in  § 
8(1)  that  all  questions  of  title  to  land  are  decided  in  acordance 
with  the  law  of  the  state  where  the  land  is,  including  the 
conflict  of  laws  rules  of  that  state.  Owing  to  the  fact  th^ 
courts  in  one  country  usually  refuse  to  exercise  jurisdiction  with 
regard  to  the  title  of  land  situated  in  another  country  (ry. 
it  does  not  often  happen  that  a  court  is  concerned  with  the 


(?)  See  especially  chapter  9,  §  4. 

(r)  See  chapter  10.  .  ,  .  • 

Inconsistently  with  the  theory  of  ac(iaired  ngto  or  jun^ 
diction  to  create  rights  stated  in  various  sections  of  the  Eestatement. 

(4)  See  chapter  30,  §  3. 
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renvoi  as  regards  the  title  to  land  iu),  but,  on  the  other  hand, 
courts  are  perhaps  too  much  inclined  to  exercise  jurisdiction  tn 
personam  on  the  ground  of  a  contractual  obligation  binding  the 
defendant,  and  relating  to  land  situated  abroad,  and  come  peri¬ 
lously  close  to  adjudicating  on  the  title  to  the  land  inconsist¬ 
ently  with  the  lex  rei  sitae  (v). 

It  would  seem  that  §  8(1)  of  the  Conflict  of  Laws  Re¬ 
statement,  cited  above,  states  a  rule  only  for  a  court  other 
than  that  of  the  situs  of  the  land.  For  this  purpose  a  reference 
by  a  conflict  rule  of  the  forum  to  the  lex  rei  ^tae  indicates 
whatever  domestic  rules  would  be  applied  by  a  court  of  the 
situs  by  virtue  of  the  conflict  rules  of  the  lex  rei  sitae.  On  the 
other  hand,  a  court  of  the  situs  will  of  course  apply  the  conflict 
rules  of  the  lex  rei  sitae,  and  a  reference  by  a  conflict  rule  of  the 
lex  rei  sitae  to  the  lex  rei  sitae  necessarily  indicates  the  domestic 
rules  of  the  lex  rei  sitae.  Whether  the  case  is  one  in  which  the 
relevant  conflict  rule  of  the  lex  rei  sitae  does  or  should  refer  to 
the  domestic  lex  rei  sitae  or  to  some  other  domestic  law,  is 
another  question,  and  a  court  of  the  situs  sometimes  applies 
the  domestic  rules  of  the  lex  rei  sitae  without  sufficient  or  any 
consideration  of  this  question.  The  fact  that  it  commonly 
happens  that  the  domestic  rules  of  the  lex  rei  sitae  are  rightly 
applied  should  not  be  allowed  to  obscure  the  possibility  that 
the  case  is  one  to  which  under  the  conflict  rules  of  the  lex  rei 
sitae  the  domestic  rules  of  some  other  law  should  be  applied 
(wJ, 


(u)  A  rare  example  of  a  court  directly  adjudicating  on  the  title 
to  land  situated  abroad  is  the  case  of  In  re  Ross,  [1930]  1  Oh.  S77, 
in  which  the  lex  rei  sitae  (Italy)  is  iteelf  a  rare  example  of  a  law 
containing  a  conflict  rule  referring  not  to  the  lex  rei  sitae,  but  to  the 
lex  patriae,  even  as  regards  succession  to  land. 

(v)  See  chapter  30,  §  3. 

(w)  Cf.  Cook,  The  Logical  and  Legal  Bases  of  the  Conflict  of 
Laws  (1942)  252,  at  pp.  263  ff.  See,  further  the  discussion  of 
LanOreau  v.  LachapeUe,  [1937)  O.E.  444,  [19371  2  D.L.R.  504,  in 
chapter  31,  §  3. 
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LORD  KINGSDOWN’S  ACT* 

§  1.  The  Wills  Act,  1861,  p.  469 
§  2.  A  redraft  of  Lord  Kingsdown’s  Act,  p.  474. 

§  3.  Postscript,  p.  476. 

§  1.  The  Wais  Act,  1861. 

In  Re  Colville  Estate  (a)  decided  by  Macdonald  J.  in  the 
Supreme  Court  of  British  Columbia,  the  testator,  a  British 
subject,  having  his  domicile  of  origin  in  Scotland,  and  being 
resident,  and  perhaps  domiciled,  in  British  Columbia,  made  in 
British  Columbia  a  will  in  the  usual  British  Columbia  form 
(that  is,  in  the  form  prescribed  in  England  by  the  Wills  Act, 
1837,  re-enacted  in  the  British  Columbia  Wills  Act).  By 
this  will  he  purported  to  dispose  of  his  real  and  personal  pro¬ 
perty,  and  the  only  question  was  whether,  or  to  what  extent, 
this  will  was  effectively  revoked  by  a  later  holograph  will 
made  by  the  testator  in  California  after  his  acquisition  of  a 
domicile  of  choice  there.  The  holograph  will  was,  as  regards 
form,  valid  by  the  domestic  law  of  California,  and  by  it  the 
testator  purported  to  revoke  all  previous  wills  made  by  him, 
and  to  dispose  of  his  real  and  personal  property  inconsistently 
with  the  provisions  of  the  earlier  will.  After  the  making  of 
this  will  the  testator  was  naturalized  in  the  United  States  and 
therefore  ceased  to  be  a  British  subject. 

The  result  of  the  judgment  of  Macdonald  J.  may  be  stated 
as  follows: 

(1)  The  holograph  will  was  ineffective  to  revoke  the  earlier 
will  as  regards  real  property  in  British  Columbia. 

(2)  The  holograph  will  was  effective  to  revoke  the  earlier 
will  as  regards  personal  property  in  British  Columbia, 


♦This  chapter  is  a  substantially  rewritten  version  of  a  connnent, 
published  [1932]  1  Dominion  Law  Reports  53-57,  to  which  have  now 
been  added  a  suggested  revised  version  of  Lord  Kingsdown’s  Act 
and  a  postscript 

(a)  (1931),  44  B.C.R.  331,  [1931]  3  W.W.R.  26,  [1932]  1  D.L.R. 
47. 
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On  the  first  point  Macdonald  J.  followed  the  decision  of 
Orde  J.  in  Re  Howard  ib) ,  and  adopted  the  reasons  for  judg¬ 
ment  in  that  case.  On  the  second  point  he  held  that  the  holo¬ 
graph  will  was  valid  in  British  Columbia  as  regards  personal 
property  by  virtue  of  the  statute  commonly  known  as  Lord 
Kingsdown's  Act,  s.  1  of  which  was  re-enacted,  mutatis  mutan¬ 
dis,  in  British  Columbia  by  the  Wills  Act  Amendment  Act, 
1924,  s.  2.  The  latter  section  provides,  inter  aha,  that  a  will 
made  outside  of  British  Columbia  by  a  British  subject  according 
to  the  form  required  by  *'thc  law  of  the  place  where  the  testator 
was  domiciled  when  the  same  was  made”  shall,  as  regards 
personal  property,  be  held  to  be  w'ell  executed  for  the  purpose 
of  being  admitted  to  probate”  in  British  Columbia.  It  was 
held  that  the  statute  does  not  require  the  testator  to  be  a 
British  subject  at  the  time  of  his  death,  provided  he  was  a 
British  subject  at  the  time  of  the  making  of  the  will. 

The  following  is  the  text  of  the  statute,  24  25  V.  c.  114, 

enacted  by  the  Parliament  of  the  United  Kingdom.  By  virtue 
of  the  Short  Titles  Act,  1896,  the  statute  may  be  cited  as  the 
Wills  Act,  1861,  but  it  is  usually  referred  to  as  Lord  Kings- 
down's  Act: 

An  Act  to  amend  the  Law  with  respect  to  Wills  of  Personal  Estate 
made  by  British  Subjects. 

Be  it  enacted  by  the  Queen’s  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows: 

1.  Every  will  and  other  testamentary  instrument  made  out  of 
the  United  Kingdom  by  a  British  subject  (whatever  may  be  the 
domicile  of  such  person  at  the  time  of  making  the  same,  or  at  the 
time  of  his  or  her  death)  shall,  as  regards  personal  estate,  be  held 
to  be  well  executed  for  the  purpose  of  being  admitted  in  England  and 
Ireland  to  probate,  and  in  Scotland  to  confirmation,  if  the  same  be 
made  according  to  the  forms  required  either  by  the  law  of  the  place 
where  the  same  was  made,  or  by  the  law  of  the  place  where  such 
person  was  domiciled  when  the  same  was  made,  or  by  the  laws  then 
in  force  in  that  part  of  her  Majesty’s  dominions  where  he  had  his 
domicile  of  origin. 

2.  Every  will  and  other  testamentary  instrument  made  within 
the  Ihiited  Kingdom  by  any  British  subject  (whatever  may  be  the 
domicile  of  such  person  at  the  time  of  making  the  same  or  at  the 
time  of  his  or  her  death)  shall,  as  regards  personal  estate,  be  held 
to  be  well  executed,  and  shall  be  admitted  in  England  and  Ireland 
to  probate,  and  in  Scotland  to  confirmation,  if  the  same  be  executed 
accoTfhng  to  the  forms  required  by  the  laws  for  the  time  being  in 
force  in  that  part  of  the  United  Kingdom  where  the  same  is  made. 

(b)  (1923),  54  O.L.R.  109,  [1924]  1  D.L.R,  1062,  discussed  in 
chapter  22,  §  2(5). 
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3.  No  will  or  other  testamentary  instrument  shall  be  held  to  be 
revoked  or  to  have  become  invalid,  nor  shall  the  construction  thereof 
be  altered,  by  reason  of  any  subsequent  change  of  domicile  of  the 
person  making  the  same. 

4.  Nothing  in  this  act  contained  shall  invalidate  any  will  or  test¬ 
amentary  instrument  as  regards  personal  estate  which  would  have 
been  valid  if  this  act  had  not  been  passed,  except  as  such  will  or 
other  testamentary  instrument  may  be  revoked  or  altered  by  any 
subsequent  will  or  testamentary  instrument  made  valid  by  this  act. 

5.  This  act  shall  extend  only  to  wills  and  other  testamentary 
instruments  made  by  persons  who  die  after  the  passing  of  this  act. 

In  Bremer  v.  Freeman  icJ,  the  testatrix  was  domiciled  (in 
the  English  sense)  in  France,  although  she  had  not  obtained 
the  authorization  of  the  French  government  to  establish  a 
domicile  in  France.  She  made,  in  France,  a  will  in  English 
form,  but  not  in  any  local  French  form.  It  was  held  that 
the  will  was  invalid  as  regards  movables  in  England.  In  Ham¬ 
ilton  V.  Dallas  idJ ,  it  was  stated,  in  argument,  that  the  decision 
in  Bremer  v.  Freeman  ''was  received  with  such  alarm  that  it  gave 
rise  to  the  Act  24  0  25  Viet.  c.  114’'  In  Re  Dartnell  ie),  it 
was  said  that  Lord  Kingsdown’s  Act  was  passed  "to  obviate 
difficulties  which  arose  from  the  previous  decision  of  Sir  H.  J. 
Fust  that  a  person  in  order  to  make  a  valid  will  must  conform 
to  the  law  of  the  country  where  he  is  domiciled:  Craigie  v. 
Lewin  (fJ/* 

In  the  case  of  In  re  Grass:  (g)  Buckley  J.  said,  with  reference 
to  a  will  made  out  of  the  United  Kingdom  by  a  British  subject 
domiciled  in  England  in  a  form  valid  by  the  law  of  the  place 
of  making,  that  the  statute  does  not  say  that  the  will  shall  be 
valid  for  all  purposes,  but  says  in  effect 

that  the  will  shall  be  valid  for  the  purpose  of  being  admitted  to 
probate,  and  will  there  take  its  place  and  be  effectual  for  such  pur¬ 
poses  following  on  probate  as  the  law  of  England  allows. 

and,  with  reference  to  a  will  made  in  Ontario  in  Ontario  form 
by  a  British  subject  domiciled  in  New  Jersey,  Boyd  C  said  in 
Re  Dartnell  ( h)  : 

The  present  will,  though  it  must  be  held  conclusively  as  one  duly 
executed  and  free  from  any  defect  of  form,  may  still  be  open  1x) 
attack,  either  because  the  testatrix  was,  according  to  the  law  of 


(c)  (1857),  10  Moo.  P.C.  306:  see  full  statement  and  discussion 
of  this  case  in  chapter  7,  §  6(2)  (b). 

(d)  (1875),  1  Ch.  D.  257.  at  p.  264. 

{e)  (1916),  37  O.L.R.  483,  at  p.  485. 

(/)  (1843),  3  Curt.  435. 

(g)  C 19053  1  Ch.  584,  at  p.  592. 

(h)  (1916),  37  O.L.R.  483,  at  p.  486. 
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the  domicile,  incapable  of  making  a  will,  or  because  the  will  is  ma- 
terially  invalidated  or  inoperative  as  containing  provisions  contra¬ 
vening  the  law  of  the  domicile. 

The  Dartnell  case  was  decided  under  the  Ontario  statute 
corresponding  with  s.  2  of  the  original  statute,  and  the  Grassi 
case  was  decided  under  s,  1.  The  result  is  that  these  two  sec¬ 
tions  relate  only  to  the  formalities  of  making  of  a  will  (tJ, 
and  do  not  validate  a  will  if  it  is  intrinsically  invalid  under 
the  lex  ret  sitae  as  regards  interests  in  land  or  the  lex  domicilii  as 
regards  interests  in  movables  or  intangibles*. 

In  the  Grassi  case  the  subject  matter  was  a  leasehold  estate  in 
land  situated  in  England,  and  it  was  held  that  the  will,  though 
formally  valid  under  the  statute,  was  nevertheless  intrinsically 
invalid  to  the  extent  that  it  infringed  the  rule  against  accum- 
mulations  or  perpetuities  of  the  lex  rei  sitae.  This  strange  re¬ 
sult  followed  from  the  fact  that  ss.  1  and  2  of  the  statute  refer 
to  "personal  estate"  instead  of  "movables"  —  "a  mistake  which 
would  have  been  avoided  by  any  beginner  in  the  subject"  igJ. 
Some  of  the  incongruous  features  of  the  law  caused  by  the  use 
of  the  expression  "personal  estate"  in  Lord  Kingsdown's  Act 
are  described  in  other  chapters  ( kJ . 

Section  3  of  Lord  Kingsdown's  Act  is  strikingly  different 
from  ss.  1  and  2  in  that  it  is  not  expressly  made  applicable  to 
"personal  estate,"  and  is  not  expressly  limited  to  the  will  of  a 
"British  subject,"  and  omits  the  expressions  used  in  ss.  1  and  2 
which  lead  to  the  conclusion  that  those  sections  are  limited  to 
questions  of  formal  validity.  Some  of  the  problems  arising 
under  s.  3  are  discussed,  in  connection  with  questions  of  the 
construction  of  a  will,  in  another  chapter  ( U . 

In  Canada  the  complications  caused  in  the  conflict  of  laws 
by  Lord  Kingsdown's  Act  are  rendered  more  complicated  still 
by  the  diversity  of  the  legislation  of  the  different  provinces. 
In  British  Columbia  only  s.  1  of  the  statute  has  been  adopted. 
In  Alberta,  New  Brunswick  and  Ontario  ss.  1,  2  and  3  have 
been  adopted.  The  statute  does  not  appear  to  be  in  force  in 
Prince  Edward  Island.  In  Nova  Scotia  there  is  no  provision 
corresponding  with  s.  2,  and  s.  1  has  been  adopted  with  two 
modifications,  namely,  it  is  not  limited  to  wills  of  British  sub- 

(i)  The  statute  is  discussed,  as  regards  formal  validity  of  a  will, 
in  chapter  22,  §  2(3). 

(j)  Morris,  Cases  on  Private  International  Law  (1939)  308. 

(k)  See  chapter  22,  §  2(3),  and  chapters  21,  24,  25  and  26. 

(l)  See  chapter  22,  §  2(6). 
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jects  and  the  clause  relating  to  the  law  of  the  domicile  of  origin 
is  not  limited  to  a  domicile  within  the  British  dominions, 

Saskatchewan  (in  1931)  and  Manitoba  (in  1936)  adopted 
a  uniform  Wills  Act  prepared  by  the  Conference  of  Commis¬ 
sioners  on  Uniformity  of  Legislation  in  Canada,  including  as 
'Tart  IF'  under  the  heading  “Conflict  of  Laws/'  a  revised 
version  of  Lord  Kingsdown's  Act,  limiting  its  permissive  pro¬ 
visions  to  wills  of  movables  and  thus  avoiding  some  of  the 
incongruous  features  of  the  original  statute  fmj. 

This  revised  version  of  Lord  Kingsdown's  Act  is  as  follows: 

Part  11,  Conflict  of  Laws 

34.  (1)  In  this  Part, 

(a)  Immovable  property  includes  real  property  and  a  leasehold  or 
other  interest  in  land; 

(b)  Movable  property  includes  personal  property  other  than  a 
ieas^old  or  other  interest  in  land. 

(2)  The  manner  of  making,  the  validity  and  the  effect  of  a  will, 
so  far  as  it  relates  to  immovable  property,  shall  be  governed  by  the 
law  of  the  place  where  the  property  is  situate. 

(3)  Subject  to  the  provisions  of  this  Part,  the  manner  of  making, 
the  validity  and  the  effect  of  a  will,  so  far  as  it  relates  to  movable 
property,  shall  be  governed  by  the  law  of  the  place  where  the  tes¬ 
tator  was  domiciled  at  the  time  of  his  death. 

35.  (1)  A  will  made  within  the  province,  whatever  was  the  domi¬ 
cile  of  the  testator  at  the  time  of  the  making  of  the  will  or  at  the 
time  of  his  death,  shall,  so  far  as  it  relates  to  movable  property,  1^ 
held  to  be  well  made  and  be  admissible  to  probate,  if  it  is  made  in 
accordance  with  the  provisions  of  Part  I,  or  if  it  is  made  in  ac¬ 
cordance  with  the  law  in  force  at  the  time  of  the  making  thereof: 

(a)  of  the  place  where  the  testator  was  domiciled  when  the  will 
was  made;  or 

(b)  of  the  place  where  the  testator  had  his  domicile  of  origin. 

(2)  A  will  made  outside  the  province,  whatever  was  the  domicile 

of  the  testator  at  the  time  of  the  making  of  the  will  or  at  the 
of  his  death,  shall,  so  far  as  it  relates  to  movable  property,  be  held 
to  be  well  made  and  be  admissible  to  probate,^  if  it  is  made  in 
cordance  with  the  provisions  of  Part  I,  or  if  it  is^  made  m  ^cord- 
ance  with  the  law  in  force  at  the  time  of  the  making  thereof; 

(a)  of  the  place  where  the  testator  was  domiciled  when  the  will 
was  made;  or 

(b)  of  the  place  where  the  will  was  made;  or 

<c)  of  the  place  where  the  testator  had  his  domicile  of  origin. 

36.  No  will  shall  be  held  to  be  revoked  or  to  have  become  invalid 
nor  shall  the  construction  thereof  be  altered  by  reason  of  any  sub¬ 
sequent  change  of  domicile  of  the  person  making  the  same. 


(m)  Conference  Proceedings  (1929)  46,  47;  Canadian  Bar  As¬ 
sociation  Year  Book  (1929)  332,  333. 
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§  2^  A  Redraft  of  Lord  Kingsdown^s  Act* 

In  view  of  the  fact  that  Morris  has  in  his  instructive  article 
on  the  Choice  of  Law  Clause  in  Statutes  (n)  given  wide  pub¬ 
licity  to  the  revised  version  of  Lord  Kingsdown's  Act  as  adopted 
by  the  Commissioners  on  Uniformity  of  Legislation  in  Canada, 
and  reprinted  above,  and  has  recommended  the  enactment  of 
legislation  in  the  United  Kingdom  ‘'along  the  lines  suggested 
by  the  Conference,  I  venture  to  make  some  further  observations. 
I  was  primarily  responsible  for  the  drafting  of  this  revised  ver¬ 
sion  and  therefore  I  can  with  the  better  grace  now  propose  its 
further  revision.  One  of  the  objects  of  the  original  revision 
was  not  only  to  rectify  the  error  of  Parliament  in  its  reference 
to  “personal  estate”  instead  of  movables,  but  also  to  restate  the 
provisions  of  Lord  Kingsdown's  Act,  in  a  statute  which  should 
itself  state  the  general  rules  of  the  conflict  of  laws  relating  to 
the  formal  and  intrinsic  validity  of  wills.  It  is,  however,  ob¬ 
vious  that  these  general  rules  are  not  adequately  or  accurately 
stated  in  the  revised  version  of  the  Conference,  and  the  following 
new  version  is  therefore  submitted.  It  may  at  least  serve  as  a 
useful  draft  for  further  consideration.  The  new  version  might 
be  enacted  cither  as  Part  II  of  an  existing  Wills  Act  or  as  a 
separate  statute,  with  suitable  changes  in  heading  and  section 
numbers  as  the  circumstances  may  require. 

The  terms  “movable  property”  and  “immovable  property” 
which  occur  in  the  Conference  version  are  inconsistent  with  the 
distinction  between  things  on  the  one  hand  and  the  property  or 
an  interest  in  things  on  the  other  hand,  on  which  I  have  else¬ 
where  (o)  laid  some  stress  as  being  essential  to  an  exact  state¬ 
ment  of  conflict  rules.  Things  may  be  movable  or  immovable, 
but  the  property  or  an  interest  in  a  thing  is  an  intangible  con¬ 
cept  that  cannot  itself  be  described  as  movable  or  immovable. 
If  the  thing  itself  in  which  a  person  has  the  property  or  an 
interest  is  intangible,  neither  thing  nor  property  or  interest  can 
be  accurately  described  as  movable  or  immovable,  but  conven¬ 
tionally  an  intangible  thing  is  classified  as  movable  in  the 
conflict  of  laws  and  therefore  in  the  new  version  the  definition 
of  “interest  in  movables”  includes  an  interest  in  an  intangible 
thing. 


(*)  This  §  2  reproduces  a  note  published  (1946),  62  Law  Quar¬ 
terly  Review  328. 

in)  (1946),  62  L.Q.  Rev.  170,  at  p.  185. 

(o)  See  chapter  20,  §  1,  and  chapter  21,  §  1. 
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Part  11.  ConRict  of  Laws  [or  An  Act  to  Amend 
the  Wills  ^c?]. 


1.  In  this  Part  [Act] 

(a)  An  interest  in  land  includes  a  leasehold  estate  as  well  as  a 
freehold  estate  in  land,  and  any  other  estate  or  interest  in  land 
whether  the  estate  or  interest  is  real  property  or  is  personal  property. 

(b)  An  interest  in  movables  includes  an  interest  in  any  tangible 
or  intangible  thing  other  than  land,  and  includes  personal  property 
other  than  an  estate  or  interest  in  land. 

2.  Subject  to  the  other  provisions  of  this  Part  [Act],  the  man¬ 
ner  and  formalities  of  making  of  a  will,  and  the  intrinsic  validity 
and  effect  of  a  will,  so  far  as  it  relates  to  an  interest  in  land,  shall 
be  governed  by  the  law  of  the  place  where  the  land  is  situated, 

3.  Subject  to  the  other  provisions  of  this  Part  [Act]  the  man¬ 
ner  and  formalities  of  making  of  a  will,  and  the  intrinsic  validity  and 
effect  of  a  will,  so  far  as  it  relates  to  an  interest  in  movables,  shall 
be  governed  by  the  law  of  the  place  where  the  testator  was  domiciled 
at  the  time  of  his  death. 

4.  As  regards  the  manner  and  formalities  of  making  of  a  will, 

so  far  as  it  relates  to  an  interest  in  movables,  a  -will  made  within 

the  province  shall  be  valid  and  admissible  to  probate  if  it  is  made 
in  accordance  with  the  law  in  force  at  the  time  of  the  making 
•hereof 

(a)  of  the  province  under  Part  I  [The  Wills  Act], 

(b)  of  the  place  where  the  testator  was  domiciled  when  the  will 
was  made,  or 

(c)  of  the  place  where  the  testator  had  his  domicile  of  origin, 

5.  As  regards  the  manner  and  formalities  of  making  of  a  wiB, 

so  far  as  it  relates  to  an  interest  in  movables,  a  will  made  outside 

the  province  shall  be  valid  and  admissible  to  probate  if  it  is  made  in 
accordance  with  the  law  in  force  at  the  time  of  the  making  thereof 


(a)  of  the  place  where  the  will  was  made, 

(b)  of  the  place  where  the  testator  was  domiciled  when  the  will 
was  made,  or 

(c)  of  the  place  where  the  testator  had  his  domicile  of  origin. 

6.  A  will  shall  not  be  revoked  or  become  invalid  and  its  con¬ 
struction  shall  not  be  altered  by  reason  only  of  any  change  of  domi¬ 
cile  of  the  testator  after  the  making  of  the  will. 

7.  Nothing  herein  contained  shall  be  construed  so  as  to  pre¬ 
clude  resort  to  the  law  of  the  place  where  the  testator 

ciled  at  the  time  of  the  making  of  a  will  in  aid  of 

of  a  will  relating  to  either  an  interest  m  land  or  an  interest  in 

movables. 

8.  Nothing  herein  contained  shall  be  con^rued  so  as 
the  application  of  the  law  of  the  place  where  land  is 

of  the  law  of  the  domicile  of  the  deceased  owner,  as  rega^s  suc¬ 
cession  on  Intestacy  or  under  a  will  to  a  thing  which  in  ? 

movable  because  it  is  not  physicaUy  atteched  to  or 
the  land,  but  which  is  so  closely  connected  ^th  the 
that  succession  to  it  diould  be  governed  by  the  same  law  as  governs 
succession  to  the  land. 

9.  Sections  1  to  8  shall  apply  only  to  the  wills  of  persons  who 
die  after  the  coming  into  force  of  those  sections. 
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Supplementary  Comments 

Section  6  is  a  slightly  revised  version  of  s.  3  of  Lord  Kings- 
down's  Act.  Opinions  differ  widely  as  to  the  meaning  of 
the  latter  section  (p),  and  the  question  whether  it  should  he 
substantially  revised,  or  limited  in  its  application,  will  require 
further  consideration. 

Sections  7  and  8  are,  it  is  submitted,  essential  so  as  to  modify 
the  absolute  terms  of  ss.  2  and  3.  Specifically  s.  8  is  intended 
to  cover  the  keys  of  a  house,  the  title  deeds  of  land,  the  stones 
of  a  dry  wall,  etc.,  all  of  which  would  otherwise  fall  within 
s.  3.  Obviously  the  statute  should  not  require  a  court  to  apply 
the  law  of  the  domicile  of  the  deceased  owner.  In  other  words 
it  is  desirable  that  in  the  case  of  these  movable  things  there 
should  be  a  special  conflict  rule  making  applicable  the  law  of 
the  situs  of  the  land  (q). 

In  effect  ss.  4  and  5  allow  the  same  alternatives  for  a  will 
made  within  the  province  as  for  a  will  made  outside  the  prov¬ 
ince,  and  if  clause  (a)  of  s.  4  were  changed  to  read  *‘(a)  the 
law  of  the  place  where  the  will  was  made"*,  the  two  sections 
might  be  amalgamated  in  one  section. 

§  3*  Postscript* 

The  decision  of  Bennett  J.  in  the  case  of  In  re  Priest,  Belfield 
V.  Duncan  (r)  is  the  subject  of  adverse  comment  by  Kahn- 
Freund  [sJ ,  who  says  that  "'from  a  practical  point  of  view  the 
decision  is  as  important  as  it  is  deplorable.""  The  will  of  a 
person  domiciled  in  England  was  made  in  Scotland  ""on  a  print¬ 
ed  form  prepared  for  use  in  accordance  with  the  law  of  Scotland, 
and  save  for  the  printed  part  and  the  attestation  was  wholly 
in  the  testator"s  handwriting.*"  It  is  stated  in  the  report  that 
the  will  related  only  to  ""personal  property,"*  which  I  under¬ 
stand  to  mean  that  no  interest  in  land  was  in  question,  because 
it  is  also  stated  in  the  report  that  by  the  law  of  Scotland  a 
holograph  will  disposing  of  an  estate  consisting  only  of  ""per¬ 
sonal  property*"  does  not  require  attestation,  and  in  Scottish  law 

ip)  See  chapter  22,  §  2(6). 

iq)  See  chapter  21,  §  2,  notes  (p)  and  (q). 

♦This  postscript  reproduces  a  comment  published  (1945),  23  Can¬ 
adian  Bar  Review  516-519. 

(r)  C19443  Ch.  58. 

is)  (1944),  7  Modem  L.  Rev.  238. 
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the  expression  "‘personal  property’"  is  inappropriate  and,  as 
used  in  this  connection,  must  bear  a  narrower  meaning  than  it 
does  in  English  law  itJ,  and  may  be  assumed  to  mean  ‘"mov¬ 
ables/" 

If  the  want  of  exactness  of  the  report  in  these  respects  is 
disregarded,  it  may  apparently  be  assumed  that  the  will  in 
question,  if  it  had  been  intended  by  the  testator  to  be  a  Scot¬ 
tish  holograph  will,  would  have  been  held  to  be  formally 
valid  in  England,  because  it  was  made  in  accordance  with  the 
law  of  the  place  of  making  under  s.  2  of  Lord  Kingsdown"s 
Act  (The  Wills  Act,  1861),  It  was  held  by  Bennett  J.,  how¬ 
ever,  that  the  will  was  not  validated  by  Lord  Kingsdown"s  Act, 
because  the  testator  intended  to  make  a  will  in  English  form 
(that  is,  in  accordance  with  the  law  of  his  domicile),  and 
partially  failed  in  that,  because  one  of  the  witnesses  was  the 
(second)  husband  of  the  testator"s  daughter-in-law  to  whom 
the  testator  gave  one-half  of  his  estate,  and  the  gift  to  her  was 
therefore  void  by  English  law.  The  learned  judge  held  that 
what  was  intended  to  be  an  English  will  could  not  be  regarded 
as  valid  in  England  merely  because  by  accident  or  inadvertence, 
so  to  speak,  it  happened  to  comply  with  Scottish  law  (the  law 
of  the  place  of  making) ,  which  does  not  require  any  witnesses 
to  a  holograph  will. 

It  is  submitted  that  there  is  no  justification  for  making  the 
formal  validity  of  a  will  depend  on  the  intention  of  the  testator 
to  use  the  form  prescribed  by  the  law  of  a  particular  country. 
If  he  in  fact  uses  the  form  prescribed  by  the  law  of  the  situs 
as  regards  interests  in  land,  or  the  form  prescribed  by  the  law 
of  his  last  domicile,  as  regards  interests  in  movables,  it  would 
seem  to  be  a  novel  and  undesirable  doctrine  that  he  must  also 
have  intended  in  each  case  to  comply  with  the  proper  law.  As 
regards  Lord  Kingsdown"s  Act,  there  is  nothing  in  the  language 
of  the  statute  to  justify  the  view  that  the  testator  must  have 
deliberately  selected  the  law  of  a  particular  country  and  then 
complied  with  it.  The  object  of  the  statute  was  to  avoid 
having  wills  of  ""personal  estate""  ( u)  declared  invalid,  in  point 
of  form,  in  cases  in  which  under  the  old  law  a  testator  had 
made  a  mistake  in  using  the  form  prescribed  by  one  law  when 

{t)  As  to  “personal  property^'  in  Lord  Kingsdown^s  Act,  see  es¬ 
pecially  chapter  25. 

(tt)  The  mistake  of  the  Parliament  of  the  United  Kingdom  in 
1861  in  saying  “personal  estate”  when  it  should  have  said,  and 
probably  meant,  “movables,”  is  irrelevant  to  the  present  comment. 
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he  should  have  used  the  form  prescribed  by  another  law.  The 
statute  accordingly  validated  wills  made  in  accordance  with 
the  forms  prescribed  by  any  one  of  several  laws,  including  the 
law  of  the  place  of  making,  and  it  is  submitted  that  the  fact 
that  compliance  with  one  of  these  laws  is  accidental  or  in¬ 
advertent  is  not  sufficient  reason  for  excluding  the  will  from 
the  beneficial  operation  of  the  statute.  If  a  will  admittedly 
expresses  the  latest  intention  of  the  testator  and  is  not  intrinsic¬ 
ally  invalid,  it  should  not  be  held  to  be  invalid  in  form  by  a 
strict  construction  of  the  statute.  The  statute  was,  rightly  it 
is  submitted,  construed  with  great  liberality  in  the  case  of  In 
re  Lacroix  ivJ,  w'hen  a  will  and  codicil  made  in  France  in 
English  form,  in  accordance  with  the  conflict  rules  of  the  law 
of  the  place  of  making,  and  a  holograph  codicil  made  in 
France,  in  accordance  with  the  domestic  rules  of  the  law  of  the 
place  of  making,  were  all  admitted  to  probate  in  England. 
Again,  in  Re  Howard  (wj,  Orde  J.  supposes,  by  way  of 
example,  that  a  person  domiciled  in  Quebec  makes  a  notarial 
will  in  Quebec,  which  happens  to  comply  with  the  Ontario 
Wills  Act  because  it  is  made  by  the  testator  in  the  presence  of 
two  witnesses  and  is  attested  by  them.  It  is  assumed  by  the 
learned  judge,  rightly  it  is  submitted,  that  the  will  would  be 
formally  valid  so  as  to  affect  the  testator's  freehold  estate  in 
land  situated  in  Ontario,  although  the  testator  has  no  intention 
of  making  a  will  in  English  or  Ontario  form. 

So  far  I  have  discussed  the  decision  in  the  Priest  case  solely 
with  regard  to  Bennett  J.'s  theory  that  Lord  Kingsdown's  Act 
was  inapplicable  because  the  testator's  compliance  with  the 
law  of  the  place  of  making  (Scotland)  was  accidental  in  the 
sense  that  he  did  not  intend  to  make  a  will  in  Scottish  form. 
As  regards  this  ground  of  decision  I  submit  that  the  judgment 
is  erroneous.  It  would  appear,  however,  that  on  another 
ground,  not  clearly,  or  not  at  all,  mentioned  in  the  judg¬ 
ment,  the  result  may  be  justified.  As  pointed  out  in  a  com¬ 
ment  by  Morris  (x),  the  question  which  Bennett  J.  had  to 
decide  was  not  one  of  the  formal  validity  of  the  will,  but  was 
one  of  intrinsic  validity.  That  is  to  say,  the  question  was 
whether  the  will  was  intrinsically  invalid  in  part,  or,  in  other 
words,  whether  the  gift  to  the  wife  of  one  of  the  witnesses  was 

(v)  (1877),  2  P.D,  94:  see  chapter  9,  §  5. 

1067^^  54  O.L.R.  109,  at  p.  115,  [1924]  1  D.L.R.  1062,  at  p. 

(a?)  J.H.C.M.  (1945),  61  L.Q.  Rev.  124. 
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void.  The  will  had  been  already  admitted  to  probate,  it  being 
formally  valid  by  English  law  (the  law  of  the  domicile) 
without  recourse  to  the  law  of  Scotland  (the  law  of  the  place 
of  making)  under  Lord  Kingsdown’s  Act,  it  having  been  duly 
attested  by  two  competent  witnesses. 

If  English  law  had  provided  that  the  husband  of  a  legatee 
was  an  incompetent  witness,  the  will  would  have  been  formally 
invalid  by  domestic  English  law,  but  w'ould  nevertheless,  it  is 
submitted,  have  been  formally  valid  by  the  English  conflict  rule 
stated  in  Lord  Kingsdown's  Act.  So  far  from  providing  that 
the  husband  is  an  incompetent  witness,  English  law  provides 
that  *‘he  sail  be  admitted  as  a  -witness/'  but  that  the  gift  to 
the  wife  shall  be  “utterly  null  and  void"  (t/A  If,  as  seems  to 
be  the  reasonable  view,  the  invalidity  of  the  gift  is  intrinsic, 
not  formal,  then  it  follows  that  English  law,  as  the  law-  of  the 
domicile,  governs  the  succession  to  the  movables,  and  the  gift 
i^'Void  in  England;  and  the  result  should  be  the  same  if  the 
/Question  arose  in  Scotland,  although  Scottish  law  does  not 
if  contain  any  similar  provision  as  to  the  attestation  of  a  will  by 
the  husband  of  a  legatee.  As  already  mentioned  Lord  Kings- 
down's  Act,  relating  to  formalities,  is  irrelevant  to  a  question  of 
intrinsic  validity. 

(y  ;  See,  in  England,  the  Wills  Act,  1837,  s.  15,  re-enacted  in 
Ontario,  and  now  appearing  in  R.S.O,  1937,  c.  164,  s.  16. 
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MORTGAGEE’S  INTEREST  IN  LAND  AND  THE 
LAW  OF  THE  SITUS* 

The  effect  of  the  judgment  of  Greene  J.  in  Re  Landry  and 
Steinhoif  la)  may  be  stated  as  follows: 

(1)  A  holograph  will,  valid  by  the  law  of  Louisiana, 
where  the  testatrix,  not  a  British  subject,  was  domiciled  at  the 
time  of  her  death,  and  therefore  valid  in  Ontario  as  regards 
movables  situated  there,  is  inoperative  in  Ontario  as  regards  the 
interest  of  the  testatrix  as  mortgagee  of  land  in  Ontario,  not¬ 
withstanding  that  by  Ontario  law  her  interest  as  mortgagee  is 
classified  as  personal  property. 

(2)  The  executrix  named  in  the  will,  having  obtained 
probate  in  Louisiana,  and,  as  to  personal  estate  only,  ancillary 
probate  in  Ontario,  is  not  an  “executor  or  administrator”  in 
whom  the  mortgage  vests  under  the  Devolution  of  Estates  Act, 
R.S.O.  1937,  c.  163,  s.  7,  and  therefore  the  executrix,  having 
obtained  a  final  order  of  foreclosure  in  Ontario,  is  unable  to 
make  a  valid  conveyance  of  the  land  to  a  purchaser. 

It  would  appear  that  the  learned  judge  was  justified  in  the 
doubt  expressed  by  him  as  to  the  applicability  of  the  Devolution 
of  Estates  Act,  R.S.O.  1937,  c.  163,  s.  7,  to  the  will  in  question. 
This  statutory  provision  was  originally  enacted  in  Ontario 
in  1910  (10  Edw.  7,  c.  56,  s.  8),  adopting  in  substance  the 
language  of  the  [English]  Conveyancing  and  Law  of  Property 
Act,  1881,  c.  41,  s.  30.  The  effect  is  to  render  unnecessary 
and  inoperative  any  devise  to  the  executor  or  administrator  of 
the^  mortgagee’s  interest  in  the  mortgaged  land.  The  appli¬ 
cability  of  the  section  is,  however,  dependent  upon  there  being 
an  executor  or  administrator  duly  appointed  in  Ontario  with 
respect  to  the  mortgage  in  question.  If  a  will,  as  in  the  case 
under  discussion,  is  a  will  which  is  inoperative  as  regards  land 
situated  in  Ontario,  it  would  appear  that,  as  regards  that  land, 
there  is  no  executor  or  administrator  in  Ontario  in  whom 


*1^8  copter  reproduces  a  comment  published  in  [19411  1  Dom¬ 
inion  Law  Reports  703-707. 

Id)  [1941]  O.E.  67,  11941]  1  D.L.E.  699. 
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The  principle  was  accurately  indicated  by  Russell  J.  (now 
Lord  Russell  of  Killowen)  in  In  re  Berchtold  idJ,  and  may 
be  stated  as  follows.  The  selection  of  the  proper  law  govern¬ 
ing  succession  on  death  is  in  English  conflict  of  laws  based,  as  a 
general  rule,  on  the  distinction  between  immovable  and  mov¬ 
able  things  and  not  on  the  distinction  between  real  property 
and  personal  property  (ej.  After  the  proper  law  has  been 
selected  on  the  basis  of  the  distinction  between  immovables  and 
movables,  the  distinction  between  realty  and  personalty  may 
become  important  in  the  application  of  the  proper  law.  That  is 
to  say,  the  interest  in  question  will  be  distributed  among  the 
beneficiaries  according  to  its  nature  as  realty  or  personalty,  if 
the  selected  domestic  succession  law  draws  the  distinction  be¬ 
tween  realty  and  personalty.  Thus,  if  the  interest  in  question 
is  a  leasehold  estate  in  land,  the  proper  law  governing  succession 
to  that  interest  is  the  lex  ret  sitae,  because  the  interest  is  an 
interest  in  an  immovable  thing,  but  if  by  the  lex  ret  sttae  a 
leasehold  estate  in  land  is  characterized  or  classified  as  personalty, 
the  distribution  among  the  beneficiaries  will  be  governed  by  the 
provisions  of  that  law  applicable  to  personalty  (fA  On  the 
same  principle,  succession  to  a  mortgagee  s  interest  in  mortgaged 
land  is  governed  by  the  lex  ret  sitae,  because  the  subject  of  the 
interest  is  land,  but  if  the  succession  rules  of  the  lex  ret  sttae 
are  based  on  the  distinction  between  realty  and  personalty,  and 
if,  as  in  Ontario,  the  interest  of  a  mortgagee  of  land  is  classified 
as  personalty,  that  interest  will  be  distributed  among  the  bene¬ 
ficiaries  according  to  its  nature  as  personalty. 

Stated  in  general  terms,  the  principle  is  that  the  English 
conflict  rules  relating  to  succession  indicate  the  lex  tei  sitae  and 
the  lex  domtdlii  as  the  proper  laws  governing  succession  to 
immovables  and  succession  to  movables  respectively,  and  take 
no  notice  of  the  distinction  between  realty  and  personalty;  but 


j  9^*  Tomlin  in  Macdonald  v.  Mac¬ 

donald,  1932  S.C.  (H.L.)  79,  at  p.  84,  quoted  in  chapter  21,  §  1, 

J^'reke  v.  Lord  Carbery,  supra;  Pepin  v.  BmytVe, 
119021  1  Cji.  24.  The  rule  stated  is  a  general  one,  but  might  of  cour.se 
^  changed  m  any  coun^.  cf.  chapter  21,  §  1,  notes  (p),  (q)  and 
United  Kingdom  and  in  many  countries  within  the 
unportent  exception  to  the  general  rule  has  been 
■made  by  Lord  Kingsdown’s  Act,  cited  below. 

I^ncan  v  Lawson  (1889),  41  Ch.  D.  394,  at  p.  398 
principle  to  land  held  upon  trust 
movables,  or  conversely,  movables  held  upon  trust 
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when  on  this  principle  a  particular  system  of  law  has  been 
selected  as  the  proper  law,  the  rules  of  that  system  of  law  must 
be  applied,  and  if  according  to  those  rules  succession  depends  on 
the  distinction  between  realty  and  personalty,  that  distinction 
must  of  course  be  observed  in  ascertaining  the  persons  entitled 
on  the  distribution  of  the  surplus. 

One  exception  must  be  made  to  the  principle  that  in  the 
selection  of  the  proper  law  the  distinction  between  immovables 
and  movables  is  material,  to  the  exclusion  of  the  distinction  be¬ 
tween  realty  and  personalty;  and  this  exception  would  have 
changed  the  result  in  Re  Landry  and  Sieinhoff  if  the  testatrix 
had  been  a  British  subject,  either  domiciled,  as  she  was,  in 
Louisiana,  or  domiciled  in  a  province  of  Canada,  such  as  Mani¬ 
toba,  in  which  a  holograph  will  is  a  recognized  form  of  will, 
and  it  being  assumed  that  the  will  was  made  out  of  Ontario 
( g) .  This  exception  is  created  by  “An  Act  to  amend  the  Law 
with  respect  to  Wills  of  Personal  Estate  made  by  British  Sub¬ 
jects,”  24  fiJ  25  Viet.,  c.  114  (United  Kingdom),  commonly 
known  as  Lord  Kingsdown’s  Act,  and  which,  by  virtue  of  the 
Short  Titles  Act,  1896,  c.  14,  may  be  cited  as  the  Wills  Act, 
1861.  This  statute  has  been  re-enacted,  mutatis  mutandis,  in 
Ontario,  and  is  contained  in  R.S.O.  1937,  c.  164,  s.  19,  of 
which  sub-s.  1  is  quoted  in  the  next  chapter. 

The  incongruities  introduced  into  English  conflict  of  laws  by 
reason  of  the  fact  that  the  British  Parliament  in  1861  inadver¬ 
tently  used  the  words  "personal  estate”  when  it  meant  to  say 
"movables”  have  been  frequently  pointed  out  ih).  The  re-, 
suit  of  the  error  committed  by  the  British  Parliament  in  1861, 
an  error  of  which,  as  we  have  seen,  judges  and  other  persons 
are  sometimes  still  guilty,  is  that  whereas  as  a  general  rule  the 
selection  of  the  proper  law  governing  succession  is  based  on  the 
distinction  between  immovables  and  movables  and  not  on  the 
distinction  between  realty  and  personalty.  Lord  Kingsdown’s 
Act  provides  in  effect  that  on  the  single  question  of  the  formal 
validity  of  a  will  made  by  a  British  subject  some  al¬ 
ternative  formalities  are  allowed  to  the  testator  in  the  case  of 
personalty  as  distinguished  from  realty. 


(fif)  Compare  the  situation  in  Re  Gauthier,  [1944]  O.R.  401, 
[1944]  3  D.L.R.  401,  which  is  the  subject  of  comment  in  chapter  26, 
(ft)  See  chapter  23,  where  the  whole  statute  is  quoted,  and  the 
subject  is  discussed. 


Chapter  XXV. 


MORTGAGEE’S  INTEREST  IN  LAND:  PERSONAL 
ESTATE  WITHIN  LORD  KINGSDOWN'S  ACT* 


In  the  case  of  Re  Gauthier  (a)  the  testatrix,  a  British  subject, 
made  a  holograph  will  in  the  province  of  Quebec,  where  she 
was  then  domiciled.  She  was  domiciled  there  also  at  the  time 
of  her  death,  but  this  fact  is  immaterial  to  the  case.  The  ques¬ 
tion  was  whether  this  will,  admittedly  valid  by  the  domestic 
law  of  Quebec,  was  valid  in  Ontario  under  s.  19(1)  of  the 
Wills  Act,  R.S.O.  1937,  c.  164,  which  re-enacts  s.  1  of  the 
Wills  Act,  1861  (U.K.),  commonly  known  as  Lord  Kings- 
down’s  Act  ibJ,  so  as  to  pass  the  right  of  the  testatrix,  as 
mortgagee  of  land  situated  in  Ontario,  to  the  mortgage  money. 

The  provision  of  the  Ontario  Wills  Act  in  question  is  as 
follows: 


19.  (1)  Every  will  made  out  of  Ontario  by  a  British  subject, 
TOatever  may  be  his  domicile  at  the  time  of  making  the  same  or  at 
me  time  of  his  death,  shall,  as  regards  personal  estate,  be  held  to 
be  well  executed  for  the  purpose  of  being  admitted  to  probate  in 
Untano,  if  the  same  was  made  according  to  the  forms  required  either 
i  1  ^  where  the  same  was  made,  or  by  the  law 

or  me  place  where  such  person  was  domiciled  when  the  same  was 
mde,  or  by  the  law  then  in  force  in  that  part  of  His  Majesty’s 
Dominions  where  he  had  his  domicile  of  origim 

The  case  invites  comparison  with  the  earlier  case  of  Re  Landry 
t^dSteinhoff  (cJ.  The  situation  which  arose  in  that  case  may 
be  bnefly  restated.  The  testatrix,  domiciled  in  Louisiana,  and 
not  being  a  British  subject,  was  the  mortgagee  of  land  situated 
in  ^tario.  She  made  in  Louisiana  a  holograph  will,  valid  as 
to  both  land  and  movables  by  the  domestic  law  of  Louisiana, 
but  not  valid  by  the  domestic  law  of  Ontario  and  therefore, 
nnder  Ontario  conflict  of  laws,  inefl^ective  to  pass  to  the  sole 
benefiaary  any  interest  of  the  testatrix  in  land  in  Ontario, 
although  It  would  have  been  effective  as  regards  movables  sit- 
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uated  in  Ontario,  if  there  had  been  any.  The  beneficiary,  also 
named  as  executrix,  obtained  probate  in  Ontario  limited  to 
personal  estate,  but  it  was  held  that  the  will  did  not  vest  in 
her  as  executrix  the  mortgagee's  interest  in  the  land,  afid  con¬ 
sequently  she  could  not  validly  exercise  the  power  of  sale  so 
as  to  convey  the  land  to  a  purchaser,  unless  she  obtained  letters 
of  administration  in  Ontario. 

In  an  annotation  in  the  Dominion  Law  Reports  ( d)  I  ven¬ 
tured  to  state,  somewhat  dogmatically,  that  the  result  in  Re 
Landry  and  Steinhoff  would  have  been  different  if  the  testatrix 
had  been  a  British  subject,  because  in  that  event  the  will  would 
have  validated  in  Ontario  by  Lord  Kingsdown's  Act,  as  sub¬ 
sequently  adopted  in  Ontario.  In  other  words,  whereas  suc¬ 
cession  to  any  interest  in  land,  including  the  interest  of  a 
mortgagee  (&),  is  governed  in  English  and  Ontario  conflict  of 
laws,  as  a  general  rule,  by  the  lex  tei  sitae,  this  statute  provides 
in  effect,  by  way  of  exception,  that  if  the  particular  interest  in 
land  is  '^personal  estate,"  a  will,  as  to  that  interest,  is  also 
valid  if  it  is  made  abroad  in  accordance  with  the  forms  pre¬ 
scribed  by  any  of  the  three  laws  specified  in  the  statute.  My 
statement  was  based  on  the  hypothesis  that  the  interest  of  a 
mortgagee  in  the  mortgaged  land  is  characterized  as  personal 
property,  not  real  property. 

In  one  essential  particular  the  situation  in  Re  Gauthier  cor¬ 
responded  with  the  hypothetical  situation  stated  by  me,  but 
differed  from  the  actual  situation,  in  Re  Landry  and  Steinhoff* 
The  testatrix  was  a  British  subject,  and  therefore  her  holograph 
will,  valid  by  the  domestic  law  of  Quebec — the  law  of  the 
place  of  making  as  well  as  the  law  of  her  domicile  at  the  time 
of  making^ — was,  by  virtue  of  Lord  Kingsdown's  Act,  effective 
in  Ontario  as  regards  "personal  estate."  In  another  respect, 
however,  the  situation  in  Re  Landry  and  Steinhoff  differed 
from  that  in  Re  Gauthier.  In  the  former  case  the  mortgagee's 
interest  in  the  mortgaged  land  was  specifically  in  question.  In 
the  latter  case  only  the  right  to  the  mortgage  money  was  in 
question;  the  mortgagor  in  fact  paid  the  money  to  the  admin¬ 
istrator  who  had  been  appointed  in  Ontario  on  the  erroneous 
supposition  that  the  testatrix  had  died  intestate  as  regards  her 
right  to  the  mortgage  money.  Rose  C.  J.,  in  a  carefully 

(d)  11941]  1  D.L.R.  703,  at  p.  705:  see  chapter  24;  cf.  Immov¬ 
ables  in  the  Conflict  of  Laws  (1942),  20  Can.  Bar  Rev.  at  p.  125,  and 
my  Law  of  Mortgages  (3rd  ed.  1942)  809. 

(e)  Cf.  In  re  Hoyles,  C1941]  1  Ch.  179,  at  p.  187. 
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reasoned  judgment,  held  that  the  right  of  the  testatrix  to  the 
money  was  “personal  estate”  within  the  meaning  of  Lord 
Kingsdown’s  Act  and  therefore  passed  to  the  executrix  under 
the  holograph  will.  He  found,  however,  that  it  was  not 
necessary  for  him  to  decide,  and  therefore  did  not  decide, 
whether  the  holograph  will  would  have  been  effective  to  pass 
to  the  executrix  all  the  rights  of  the  testatrix  as  mortgagee.  In 
other  words,  he  did  not  decide  that  on  the  facts  of  Re  Landry 
and  Steinhoif  the  result  would  have  been  different  if  the  testatrix 
had  been  a  British  subject. 

The  question  thus  left  undecided  in  Re  Gauthier  is  specifically 
whether  “personal  estate”  in  Lord  Kingsdown's  Act  includes  a 
mortgagee’s  interest  in  the  mortgaged  land,  that  is,  a  freehold 
estate  in  land  conveyed  to  the  mortgagee  subject  to  a  condition 
subsequent  expressed  in  a  proviso  for  defeasance  or  a  proviso 
for  reconveyance.  It  is  clear  that  a  leasehold  estate  held  either 
absolutely  or  by  way  of  mortgage  is  personal  property,  and  for 
a  long  time  has  been  so  regarded  at  law.  So  in  equity,  except 
that  if  the  estate  is  held  upon  trust  for  sale  and  investment  of 
the  proceeds  in  real  property,  then  what  is  in  fact  personal 
property  may  by  virtue  of  the  equitable  doctrine  of  conversion 
be  treated  as  already  converted  and  therefore  as  being  real  pro¬ 
perty. 


Clearly,  at  law,  a  freehold  estate  is  real  property.  On  the 
death  of  the  freeholder  intestate  the  legal  estate  formerly  des¬ 
cended  to  his  heir,  and  under  a  general  devise  of  real  property 
the  legal  estate  passed,  whether  the  freehold  estate  was  held 
absolutely  or  by  way  of  mortgage.  In  equity  the  freehold 
estate,  if  held  upon  trust  for  conversion  into  personalty,  might 
be  treated  as  dready  converted.  Aj^rt  from  this  possibility, 
which  is  mentioned  only  for  the  sake  of  completeness,  equity, 
unlike  law,  differentiated  between  a  freehold  estate  held  abso¬ 
lutely  and  one  held  by  way  of  mortgage.  On  the  mortgagee’s 
death  his  right  to  the  mortgage  money  devolved  upon  his  per¬ 
sonal  rcpr^entative,  and,  as  will  be  stated  more  fully  later, 
the  mortgage  was  regarded  as  merely  security  for  the  payment 
of  &e  money.  Consequently,  although  the  legal  estate  in  the 
land  descend^  to  the  heir,  the  heir  held  the  legal  estate  as 
^«ee  for  the  personal  representative,  and  under  a  general 
devise  of  real  property  the  beneficial  interest  in  the  mortgaged 
land  did  not  pass.  It  may  be  noted  in  passing  that  a  mortgage 
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of  land  does  pass  under  a  general  bequest  of  personalty  (f)- 
The  incongruity  between  the  devolution  of  the  right  to  the 
money  upon  the  personal  representative  and  the  descent  of  the 
legal  estate  to  the  heir  was  removed  in  England  by  the  Con¬ 
veyancing  and  Law  of  Property  Act,  1881,  s.  30,  adopted  in 
substance  in  Ontario  in  1910,  and  now  being  s.  7  of  the  Dev¬ 
olution  Estates  Act,  R.S.O.  1937,  c.  163,  under  which  the 
legal  estate  of  the  mortgagee  devolves  upon  his  personal  re¬ 
presentative.  In  the  meantime,  in  Ontario  by  the  Devolution  of 
Estates  Act  of  1886,  and  in  England  by  the  Land  Transfer 
Act,  1897,  the  broader  principle  was  adopted  that  real  property 
generally,  like  personal  property,  devolves  upon  the  personal 
representative,  so  that  devolution  upon  the  personal  represent¬ 
ative  has  completely  ceased  to  be  a  distinguishing  characteristic 
of  personal  property.  These  statutes,  which  assimilated  real 
property  and  personal  property  as  regards  devolution  upon  the 
personal  representative,  do  not  of  course  affect  the  question  now 
under  discussion,  namely,  whether  a  mortgagee's  freehold  estate 
in  land  is  personal  property.  The  answer  to  this  question 
must  be  found  in  the  former  law,  and  particular  reference  must 
be  made  to  the  definitions  of  '‘personal  estate"  and  "real  estate" 
contained  in  the  Wills  Acts.  In  England  the  Wills  Act,  1837 
(U.K.),  s.  1,  provides  in  part  as  follows: 

In  this  Act,  except  where  the  nature  of  the  provision  or  the 

context  of  the  Act  shall  exclude  such  construction . the  words 

“real  estate”  shall  extend  to  manors,  advowsons,  messuages,  lands, 
titles,  rents,  and  hereditaments,  whether  freehold,  customary  free¬ 
hold,  tenant  right,  customary  or  copyhold,  or  of  any  other  tenure, 
and  whether  corporeal,  incorporeal,  or  personal,  and  to  any  undivided 
share  thereof,  and  to  any  estate,  right,  or  interest  (other  than  a 
chattel  interest)  therein;  and  the  words  “personal  estate”  shall  ex¬ 
tend  to  leasehold  estates  and  other  chattels  real,  and  also  to  monies, 
shares  of  government  and  other  funds,  securities  for  money  (not 
being  real  estates),  debts,  choses  in  action  rights,  credits,  goods,  and 
all  other  property  whatsoever  which  by  law  devolves  upon  the  ex¬ 
ecutor  or  administrator,  and  to  any  share  or  interest  therein. 

In  Ontario  the  Wills  Act,  R.S.O.  1937,  c.  164,  s.  1,  pro¬ 
vides: 

(c)  “Personal  estate”  shall  include  leasehold  estates  and  other 
chattels  real,  and  also  money,  shares  of  government  and  other  funds, 
securities  for  money  (not  being  real  estate),  debts,  choses  in  action, 
rights,  credits,  goods,  and  all  other  property,  except  real  estate, 
which  by  law  devolves  upon  the  executor  or  administrator,  and  any 
share  or  interest  therein. 

(d)  “Real  estate”  shall  include  messuages,  land,  rents  and 
hereditaments,  whether  freehold  or  of  any  other  tenure,  and  whether 


(/)  Ee  Dods  (1901),  1  O.L.R.  7. 
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corporeal,  incorporeal  or  personal,  and  any  undivided  share  thereof, 
and  My  estate,  right,  or  interest  (other  than  a  chattel  interest) 
therein. 

In  England  the  Wills  Act,  1861  (Lord  Kingsdown  s  Act) , 
contains  no  definition,  but  might  be  construed  as  a  statute  try 
pari  materia  to  which  the  definition  in  the  Wills  Act,  1837, 
would  be  applicable.  In  Ontario  Lord  Kingsdown  s  Act  has 
been  incorporated  in  the  Wills  Act,  which  contains  a  definition 
of  ‘^personal  estate/’  It  is  proposed  now  to  examine  some 
features  of  these  definitions. 


The  only  significant  difference  between  the  definitions  of 
"^personal  estate”  in  the  Wills  Act,  1837,  and  the  Ontario 
Wills  Act  respectively  is  that  in  the  former  statute  it  is  pro¬ 
vided  that  personal  estate  includes  ”all  other  property  whatso¬ 
ever  which  by  law  devolves  upon  the  executor  or  administrator,” 
whereas  in  the  Ontario  statute  the  corresponding  words  are  ”all 
other  property,  except  real  estate,  which  by  law  devolves  upon 
the  executor  or  administrator”.  The  former  wording  furnishes 
an  intelligible,  and  perhaps  controlling,  test  under  the  old  law 
for  distinguishing  personal  property  from  teal  property,  where¬ 
as  the  insertion  of  the  words  ^except  real  estate”  in  the  On¬ 
tario  definition  obviously  deprives  the  whole  clause  of  any 
value  as  a  general  test.  The  present  Ontario  wording  made  its 
appearance  in  the  statutes  of  1910,  c.  57,  s.  2.  Presumably 
it  was  realized  at  that  time  that  the  English  wording,  which 
still  appeared  so  late  as  R.S.O.  1897,  c.  128,  s.  9,  had  become 
inappropriate  since  1886  in  Ontario.  It  is  submitted  that  what 
was  required  in  the  circumstances  was  not  the  insertion  of  the 
words  ‘'except  real  estate”,  but  something  like  the  following: 
“and  all  other  property  whatsoever  which  before  the  coming 
into  force  of  the  Devolution  of  Estates  Act  of  1886  devolved 
by  law  upon  the  executor  or  administrator”. 


An  especially  interesting  feature  of  the  definition  of  personal 
estate,  in  both  the  English  and  Ontario  versions,  is  the  phrase 
“leasehold  estates  and  other  chattels  real”.  As  to  what  might 
in  the  old  common  law  be  included  in  the  expression  “chattels 
real”.  Pollock  and  Maitland,  History  of  English  Law  before  the 
Time  of  Edward  I  (2nd  ed.  1898)  116,  say: 

To  a  modem  Englishman  the  phrase  'chattel  reap  suggests  at 
once  the  'leasehold  interest/  and  probably  it  suggests  nothing  else. 
But  in  the  middle  ages  the  phrase  covers -a  whole  group  of  rights, 
and  the  most  prominent  member  of  that  group  is,  not  the  leasehold 
interest,  but  the  seignorial  right  of  marriage  and  wardship.  When 
a  wardship  falls  to  the  lord,  this  seems  to  be  treated  as  a  windfall: 
it  IS  an  eminently  vendible  right,  and  he  who  has  it  can  bequeath  it 
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by  bis  will.  At  all  events  in  the  hands  of  a  purchaser,  the  ward¬ 
ship  soon  becomes  a  bequeathable  chattel:  already  in  John’s  reign 

this  is  so . Is  there  any  economic  reason  for  this  assimilation 

of  a  term  of  years  to  a  wardship,  and  for  the  treatment  of  both  of 
them  as  bequeathable  chattels?  We  believe  that  there  is,  namely, 
the  investment  of  capital,  and  by  the  way  we  will  remark  that  the 
word  catallum,  if  often  it  must  be  translated  by  our  chattel,  must  at 
others  be  rendered  by  our  capital.  Already  in  the  year  1200  sums  of 
money  that  we  must  call  enormous  were  being  invested  in  the  pur¬ 
chase  of  wardship  and  marriages. 

See  also  Holdsworth,  History  of  English  Law,  voL  3  (3rd  cd. 
1923)  215. 

Compared  with  the  assimilation  of  leasehold  estates  and 
wardships  in  the  middle  ages,  the  similar  assimilation  of  lease¬ 
hold  estates  and  mortgages  belongs  to  a  later  period  of  the 
law,  and  was  the  result  of  Chancery's  treatment  of  mortgages, 
and  in  particular  of  the  development  of  the  equitable  doctrine 
that  the  mortgagor  has  an  estate  in  the  land  and  is  the  bene¬ 
ficial  owner,  and  that  the  mortgagee's  estate  is  merely  security 
for  the  payment  of  the  money.  In  the  editions  of  Williams  on 
Real  Property  which  appeared  before  the  law  of  England  was 
fundamentally  changed  by  the  Law  of  Property  Act,  1925, 
there  were  two  pages  (introducing  the  discussion  of  leaseholds 
and  mortgages)  from  which  the  following  passages  (23rd  ed. 
1920,  pp.  541-542)  are  quoted,  without  the  footnotes: 

The  principal  interests  of  a  personal  nature  derived  from  landed 
property  are  a  term  of  years  and  mortgage.  The  origin  and  reason 
of  the  personal  nature  of  a  term  of  years  in  land  have  already  at¬ 
tempted  to  be  explained;  and  at  the  present  day,  leasehold  interests 
in  land,  in  which,  amongst  other  things,  all  building  leases  are  in¬ 
cluded,  form  a  subject  sufficiently  important  to  require  a  separate 
consideration.  The  personal  nature  of  a  mortgage  was  not  clearly 
established  till  long  after  a  term  of  years  was  considered  as  a 
chattel.  But  it  is  now  settled  that  every  mortgage,  whether  with  or 
without  a  bond  or  covenant  for  the  repayment  of  the  money,  forms 
part  of  the  personal  estate  of  the  lender  or  mortgagee.  And  when 
it  is  known  that  the  larger  proportion  of  the  lands  in  this  kingdom 
is  at  present  in  mortgage,  a  fact  generally  allowed,  it  is  evident 
that  a  chapter  devoted  to  mortgages  cannot  be  superfluous.  It  may 
be  pointed  out  that  mortgrages,  as  well  as  leaseholds,  are  included 
in  personal  estate  as  passing  to  the  executor  or  administrator,  with¬ 
out  reference  to  the  question  whether  they  are  things  specifically  re¬ 
coverable.  As  will  be  seen  further  on,  the  estate  of  a  mortgagee  may 
have  the  quality  and  incidents  of  real  estate  at  law,  but  will  never¬ 
theless  form  part  of  his  personal  estate  in  equity. 

It  will  be  observed  that  Williams  in  effect  suggests  the  same 
economic  basis  for  the  assimilation  of  leaseholds  and  mortgages 
as  Pollock  and  Maitland  suggest  for  the  assimilation  of  lease¬ 
holds  and  wardships,  that  is,  that  they  are  modes  of  investment 
of  capital. 
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As  noted  by  Rose  C.J.  in  Re  Gauthier,  there  has  been  no 
doubt  since  the  judgment  of  Lord  Nottingham  in  Thovnbot- 
ouffh  V.  Baker  (g)  in  1675  that  on  the  death  of  a  mortgagee 
the  right  to  the  mortgage  money  belongs  to  his  executor  or 
administrator,  not  to  his  heir  ihJ ,  Only  a  few  years  later,  in 
1686  in  Canning  v.  Hicks  (i)  and  in  1699  in  Tabor  v.  Grover 
(jJ,  both  cited  by  Rose  C.J.,  not  merely  the  mortgage  money 
but  also  the  '^mortgage  in  fee,*'  is  treated  in  equity  as  personal 
estate;  and  in  1737  in  Casborne  v.  Scarf e  ik).  Lord  Hard- 
wicke's  famous  and  much  discussed  statement  that  the  mort¬ 
gagor  s  equity  of  redemption  is  an  estate  in  the  land  concludes 
with  the  assertion  that  a  mortgage  in  fee  is  personal  assets**. 
In  1803  in  Attorney  •^General  v.  Vigor  ilJ,  Lord  Eldon  said: 

Where  a  person  dies  entitled  to  a  mortgage  interest,  that  is 
personal  estate  at  that  time.**  The  whole  passage  in  which  this 
sentence  occurs  was  quoted  and  applied,  and  the  law  was  stated 
by  Buckley  J.  in  In  re  Loveridge,  Drayton  v,  Loveridge  imJ , 
as  follows: 


is  whether,  after  possession 
for  three  ^^rs  by  the  testator  followed  by  possession  by  the  widow 

purposes  of  devolution  from  the  testator,  to  be 
treated  as  realty  or  personalty.  w  uc 

Principle,  it  seems  to  me  that  the 
^e^^^aSr  af  treated  as  personalty. 

his  death  was  entitled  to  the  mortga^ 

vestedTn  for  that  the  land  was 

to  -toe  ™  land  descended 

«  moment  of  the  testator’s  death  the  heir  was 

appears  to  me,  only  a  trustee  for  the  legal  pTrsraal  renresint: 

debt  ^d  to  the  beneficial  interest  in  the 

“Sfd  from  rigts  b«ame  en- 

demption,  that  can  havi  nn  , rights  freed  from  re- 

thefand  from  his  trusteeship  for  tL'^oiSeWthe^d^^^^^^ 

(p)  3  Swans.  628. 

(t)^  ^®1-  6  <1924)  546. 

U)  2  Vem.  867. 
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In  other  words,  notwithstanding  that,  until  the  law  was 
changed  by  modern  statutes,  the  legal  freehold  estate  of  the 
mortgagee  continued  to  descend  to  his  heir,  it  had  become  the 
settled  rule  in  equity,  long  before  the  definition  of  personal 
estate  was  enacted  in  the  Wills  Act,  1837,  that  the  beneficial 
interest  in  that  estate  devolved  upon  the  executor  or  admin¬ 
istrator  (he  being  the  cestui  que  trust  under  the  trust  imposed 
upon  the  heir  in  equity)  and  was  personal  estate  within  that 
definition.  For  this  purpose  the  actual  condition  of  the  legal 
estate  had  become  immaterial,  as  is  illustrated  by  the  parallel 
case  of  the  legal  freehold  estate  held  upon  trust  for  conversion 
into  personalty.  On  the  death  of  the  cestui  que  trust  his  in¬ 
terest  was  treated  as  personalty  by  virtue  of  the  equitable  doc¬ 
trine  of  conversion  and  for  this  purpose  the  actual  condition  of 
the  legal  estate  was  immaterial.  See  especially  In  re  Lyne's 
Settlement  Trusts  in):  "There  can  be  no  doubt  that  by  law 
this  property  devolves  upon  the  executors.” 


(ra)  [1919]  1  Ch.  80,  at  p.  98. 


Chapter  XXVI. 


SUCCESSION  TO  MORTGAGEE’S  INTEREST 
IN  LAND* 

The  case  of  In  re  Dalrymple  Estate,  Hogg  v.  Provincial  Tax 
Commission  ( a)  decided  by  the  Court  of  Appeal  for  Saskatche¬ 
wan,  on  appeal  from  Macdonald  J.  ibJ,  involved  primarily 
the  question  whether  in  the  case  of  a  person  who  at  the  time 
of  his  death,  intestate,  was  domiciled  in  Saskatchewan,  his 
interest  as  mortgagee  of  lands  situated  in  British  Columbia  fell 
within  s.  3  (2)  of  the  Saskatchewan  Succession  Duty  Act,  1938, 
as  amended  by  1940,  c.  12,  s.  2,  subsequently  re-enacted  in 
R.S.S.  1940,  c.  50,  s.  3(2),  It  is  provided  by  s.  9  of  the 

statute  that  “No  duty  shall  be  leviable . (f)  on  real 

property  situate  outside  of  the  province,”  and  provision  is  made 
by  s.  3  (2)  for  the  payment  of  a  tax  by  a  “successor”  if  he  “has 
become  entitled  or  claims  to  be  entitled  to  a  beneficial  interest  in 
property  passing  on  the  death  of  a  deceased  person,  who  at  the 
time  of  his  death  was  domiciled  in  the  province,  and  such  title 
or  claim  to  such  title,  is  derived  from  or  based  upon  a  devolu¬ 
tion  by  or  under  the  law  of  the  province.”  It  was  held  that  the 
intestate’s  interest  as  mortgagee  developed  by  or  under  the  law 
of  British  Columbia,  not  the  law  of  Saskatchewan,  and  there¬ 
fore  was  not  covered  by  the  taxing  statute. 

This  question  of  the  construction  of  the  statute  was  dis¬ 
posed  of  in  a  simple  manner  by  Macdonald  J.  who  said  that 
“a  mortgage  on  land  is  an  interest  in  an  immovable  and  its 
devolution  is  governed  by”  the  lex  rei  sitae  icJ.  It  is  true,  as 
pointed  out  in  the  Court  of  Appeal,  that  this  depended  on  the 
law  of  British  Columbia,  and  that  the  law  of  British  Columbia 


♦This  chapter  reproduces  a  comment  published  (1941),  19  Can- 
Review  746-760,  supplemented  by  an  article  published 
(1946),  24  Canadian  Bar  Review  4-12,  under  the  title.  The  Privy 
Council  and  Mortgages  in  the  Conflict  of  Laws. 

(o.)^  [1941]  3  W.^R.  605;  mb  mm.  Hogg  v.  Provincial  Tax 
Commismn,  [1941]  4  D.L.R.  501. 

(6)  [1941]  2  W.W.R.  263, 


(c)  Cifeg  mter  alia,  In  re  Landry  and  Steinhoff  [1941]  O.R.  67 
i.L.R,  699,  and  the  comment  thereon  now  reproduced  in 


[1941]  1  D 
chapter  24. 
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had  to  be  proved  as  a  matter  of  fact  in  a  Saskatchewan  court. 
The  evidence  consisted  of  two  affidavits  made  by  members  of 
the  bar  of  British  Columbia.  Mr.  Norris  stated  that  according 
to  the  law  of  British  Columbia  mortgages  on  land  are  deemed 
in  the  sense  of  the  law  to  be  immovables,  whereas  Mr.  Long 
stated  that  the  '"division  of  property  into  movables  and  im¬ 
movables  is  no  part  of  the  law  of  British  Columbia  for  the 
purpose  of  distribution  of  estates  of  a  person  dying  intestate, 
but  that  money  secured  by  mortgages  on  land  in  British  Col¬ 
umbia  devolves  as  personal  property  and  not  as  real  property 
under  the  said  law.''  The  apparent  discrepancy  between  the 
depositions  of  the  two  witnesses  is  not  very  satisfactorily  ex¬ 
plained  by  the  Court  of  Appeal,  when  it  is  suggested  that  Mr. 
Norris's  affidavit  relates  to  the  nature  of  the  property  and  the 
classification  of  mortgages  as  immovables,  whereas  Mr.  Long's 
affidavit  relates  to  the  devolution  of  money  secured  by  mort¬ 
gage  as  personal  property.  A  simpler,  and,  it  is  submitted, 
more  accurate,  explanation  would  be  that  one  affidavit  relates 
to  the  conflict  rules,  the  other  to  the  domestic  rules,  of  the 
law  of  British  Columbia,  and,  as  one  would  expect,  each  affi¬ 
davit  states  with  substantial  accuracy  the  rules  to  which  it 
relates. 

The  matter  may  be  made  clearer  by  a  more  precise  statement 
of  the  relevant  rules.  It  being  assumed  that  by  the  conflict 
rules  of  the  forum  (Saskatchewan)  succession  to  movables  is 
governed  by  the  lex  domicilii  and  succession  to  immovables  by 
the  lex  ret  sitae,  the  question  is  whether  the  interest  of  a  mort¬ 
gagee  of  land,  or  the  right  to  money  secured  by  mortgage  on 
land,  is  an  interest  in  an  immovable  thing.  This  would  seem  to 
be  a  more  accurate  statement  of  the  question  than  to  ask 
whether  the  property  is  movable  or  immovable.  Things,  at 
least  if  they  are  tangible,  are  either  immovable  (land)  or 
movable,  but  the  intangible  legal  concept  described  by  the  word 
""property"  is  not  something  of  which  immobility  or  mobility 
can  be  predicated  in  any  real  sense  (dJ ,  Macdonald  J.  followed 
Mr.  Norris's  opinion  and  expressed  it  in  more  accurate  language 
by  saying  that  a  mortgage  on  land  is  an  interest  in  an  immov¬ 
able.  The  law  of  British  Columbia  having  thus  been  selected 
as  the  proper  law  of  succession,  then  it  should  normally  fol¬ 
low  that  the  domestic  rules  of  the  law  of  British  Columbia 
are  to  be  applied,  and  those  rules  make  the  devolution  depend 


(d)  See  chapter  20. 
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upon  the  distinction  between  real  property  and  personal  pro¬ 
perty,  not  upon  the  distinction  between  interests  in  immovables 
and  interests  in  movables,  and  therefore,  as  the  interest  of  a 
mortgagee  of  land  is  personalty,  that  interest  devolves  in  ac¬ 
cordance  with  the  rules,  appropriate  to  the  devolution  of  per¬ 
sonalty  ieJ.  In  whatever  way  it  devolves,  it  does  so  by  virtue 
of  the  domestic  rules  of  the  law  of  British  Columbia  selected 
as  the  proper  law  according  to  the  conflict  rules  of  Saskatchewan, 
and  is  outside  the  scope  of  the  Saskatchewan  Succession  Duty 
Act.  The  words  quoted  from  s.  9  of  that  statute  have  of 
course  no  bearing  on  the  matter,  as  the  mortgagee's  interest  is 
not  ‘‘real  property.'* 

Mackenzie  J.A.  has  by  a  casual  citation  effected  a  partial 
resuscitation  of  Harding  v.  Commissioner  of  Stamps  for 
Queensland  if) ,  a  decision  of  the  Privy  Council  which  might 
well  have  been  left  to  repose  in  the  limbo  of  better  to  be  for¬ 
gotten  things.  In  this  case  the  Privy  Council,  wtihout  adequate 
discussion,  or  indeed  any  discussion,  of  the  specific  point,  held 
in  effect  that  a  mortgage,  or  a  debt  secured  by  mortgage,  on 
land  situated  in  Queensland  was  not  subject  to  succession  duty 
in  Queensland,  because  the  mortgage,  being  movable  in  char¬ 
acter,  devolved  under  the  law^  of  the  foreign  domicile  of  the 
de  cujus*  If  it  is  borne  in  mind  that  a  decision  of  the  Privy 
Council  occupies  a  relatively  lowly  place  as  an  authority  in 
an  English  court  (gJj  it  is  obvious  that  this  decision  is  of 
Kttle^  weight  in  England,  as  compared  with  a  decision  of  the 
English  Court  of  Appeal.  In  the  case  of  In  re  Hoyles  (h)  the 
Court  of  Appeal  in  England,  without  even  mentioning  the 
Hardtng  case,  held  that  a  bequest  of  a  mortgage  of  a  freehold 
estate  in  land  situated  in  Ontario  was  void  in  England  be¬ 
cause  It  contravened  the  Mortmain  Act,  1736,  which  was  found 
to  be  part  of  the  law  of  Ontario.  In  other  words  it  was  'a 
disposition  by  will  of  an  interest  in  land  in  Ontario  forbidden 
by  the  law  of  that  province"  frV.  Notwithstanding  the  val¬ 
iant  and  ingenious  effort  of  Salmond  J.,  delivering  the  judg- 
ment  of  the  Supreme  Court  of  New  Zealand  in  In  re  O'Ndll 
the  Harding  case  from  the  Hoyles  case,  it 


OJ  I& 

(/)  11898]  A.C.  769. 

(s)  See  chapter  10. 

(h)  [1911]  1  Ch.  179. 

(t)  S.C.,  [1910]  2  Ch.  333,  at 


p.  342,  Swinfen  Eady  J, 
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would  appear  to  be  generally  accepted  in  English  conflict  of 
laws  that  a  mortgage  on  land,  notwithstanding  that  it  is  per¬ 
sonalty  —  impure  personalty  —  in  domestic  English  law,  con¬ 
fers  on  the  mortgagee  an  interest  in  land,  the  succession  to  which 
is  governed  by  the  lex  tei  sitae  and  not  by  the  lex  domicilii  ( k) , 
and  it  is  satisfactory  to  learn  from  Mr.  Norris’s  affidavit  that  he 
considered  that  the  same  rule  prevails  in  British  Columbia,  as, 
it  is  submitted,  it  does  in  Ontario. 

A  Sequel  to  the  Foregoing  { 1946) 

Under  the  impression  that  it  was  well  settled  and  almost 
obvious  that  a  mortgagee  of  land  has  an  interest  in  the  land 
and  that  succession  on  death  to  such  an  interest  is  governed  in 
the  conflict  of  laws  by  the  lex  ret  sitae,  I  wrote  the  foregoing 
comment  on  the  case  of  In  re  Dalrymple  Estate,  in  which  the 
Court  of  Appeal  for  Saskatchewan,  rightly  as  it  seemed  to  me, 
held  that  the  succession  to  a  mortgagee’s  interest  in  the  land 
was  governed  by  the  lex  ret  sitae  (British  Columbia)  and  not 
by  the  lex  domicilii  of  the  de  cujas  (Saskatchewan).  My 
comment  was  directed  chiefly  to  some  modes  of  expression  used 
in  the  judgments,  and  I  observed,  perhaps  somewhat  flippantly, 
that  Mackenzie  J.A.  had  by  a  casual  citation  effected  a  partial 
rescuscitation  of  Harding  v.  Commissioner  of  Stamps  for 
Queensland  IV ,  in  which  the  Privy  Council  without  adequate 
discussion,  or  indeed  any  discussion,  of  the  specific  point,  had 
held  that  a  mortgage  on  land  situated  in  Queensland  was  mov¬ 
able  in  character  and  devolved  under  the  lex  domicilii  of  the 
de  cujus  (Victoria)  and  not  under  the  law  of  the  situs  of  the 
land.  It  now  appears  from  the  decision  of  the  Supreme  Court 
of  Victoria  (full  court)  in  In  re  Williams,  National  Trustees, 
Executors  and  Agency  Co.  of  Australasia  v.  Brien  (m)  that 
the  Harding  case,  so  fat  from  being  a  corpse,  is  very  much  alive 
and,  if  I  may  change  the  metaphor,  constitutes  a  grave  danger 
to  navigation  in  the  conflict  of  laws. 

There  were  two  mortgages  in  question  in  the  Williams  case, 
one  in  the  usual  common  law  form  on  land  situated  in  England, 


(})  119221  N.Z.L.R.  468. 

(fc)  Cheshire,  Private  International  Law  (2nd  ed.  1938)  409,  410, 
411,  64L  citing  In  re  Hoyles,  but  not  mentioning  the  Harding  case; 
Dicey,  Conflict  of  Laws,  rule  150;  Westlake,  Private  International 
Law,  §  160.  See  also  chapters  24  and  25. 

(l)  [1898]  A.C.  769, 

(m)  [1946]  Viet  L,R.  218. 
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the  mortgage  deed  being  held  there,  and  the  other  in  statutory 
form  under  the  Torrens  titles  or  land  titles  system,  on  land 
situated  in  New  South  Wales,  one  duplicate  original  being  filed 
in  the  land  'registry  there  and  the  other  duplicate  original  being 
held  also  in  New  South  Wales.  Matthew  Williams  was  entitled 
in  remainder  to  these  two  mortgages  and  on  his  death  intestate, 
and  domiciled  in  Victoria,  the  question  arose  whether  they  de¬ 
volved  as  movables  in  accordance  with  the  law  of  Victoria  or 
as  immovables  in  accordance  with  the  laws  of  England  and 
New  South  Wales  respectively.  It  was  held  that  they  were 
movables  and  that  the  succession  was  governed  by  the  law  of 
the  domicile. 

The  conclusion  reached  in  the  Williams  case  is,  it  is  sub¬ 
mitted,  both  contrary  to  principle  and  practically  undesirable 
and  therefore  it  seems  worth  while  to  discuss  the  matter  further 
from  both  points  of  view. 

Few  things  are  more  firmly  settled  in  the  conflict  of  laws 
than  the  rule  that  succession  to  land  (immovables)  is  governed 
by  the  lex  rei  sitae.  Like  the  corresponding  rule  that  the  con¬ 
veyance  of  land  inter  tnvos  is  governed  by  the  lex  rei  sitae,  it  is 
based  upon  principles  of  obvious  social  convenience,  it  being 
practically  inevitable  that  a  court  in  one  country,  in  so  far  as 
it  is  concerned  at  all  with  the  title  to  land  situated  in  another 
country,  shall  regard  as  conclusive  whatever  a  court  of  the 
situs  has  decided  or  would  decide  with  regard  to  the  title  (n ) . 

That  so  important  an  interest  in  land  as  that  of  a  mortgagee 
should  form  an  exception  to  the  general  rule,  as  held  in  the 
Williams  case  (o),  would  seem  to  be  inadmissible  (pJ,  either 
in  the  case  of  a  mortgage  or  charge  under  the  land  titles  or 
Torrens  title  system,  like  the  mortgage  on  land  situated  in  New 
South  Wales  in  the  Williams  case  or,  a  fortiori,  in  the  case  of  a 
common  law  mortgage  including  a  grant  of  the  land  subject  to 
a  defeasance  clause,  like  the  mortgage  on  land  situated  in  Eng¬ 
land  in  the  Williams  case.  What  a  court  in  England  would 
have  to  say  about  the  matter  may  be  safely  predicted  in  view 
the  decision  of  the  Court  of  Appeal  in  England  in  In  re 
Hoyles  (q)  that  a  mortpgee  of  land  has  an  interest  in  land, 
and  that  succession  to  it  is  governed  by  the  lex  rei  sitae;  and  in 

(«)  See  chapter  22,  §  2(1),  and  chapter  30,  §  1. 

(o)  Supra,  note  (m). 

(J>)  See  chapter  21,  §  2,  and  chapters  24  and  25. 

(?)  Supra,  note  (h). 
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New  South  Wales  In  re  Hoyles  was  followed  in  Re  Donnelly 
(r).  Inasmuch  as  the  matter  is  one  that  must  ultimately  be 
decided  by  the  courts  of  the  situs,  it  is  all  the  more  remarkable 
that  a  court  in  Victoria  should  in  the  Williams  case  reach  a 
different  conclusion. 

Not  only  is  the  conclusion  wrong  in  principle,  but  it  is  also 
economically  unreal,  because  it  involves  an  artificial  severance 
between  the  mortgage  instrument  and  the  interest  in  the  land 
thereby  conferred  on  the  mortgagee  and  the  characterization  of 
the  mortgage  debt  as  the  principal  to  which  the  security  is 
merely  accessory.  Clearly,  as  stated  by  Lord  Watson  in  Walsh 
V.  The  Queen  (s),  the  mortgagee's  interest  in  the  land  is  an 
asset  in  the  country  in  which  the  land  is  situated  and,  though 
''the  personal  obligation  to  pay  may  not  be  an  asset"  in  that 
country,  the  "market  value  of  assets  of  that  kind  is,  in  most 
cases,  so  greatly  enhanced  by  what  the  appellant  represents  as 
an  immaterial  and  accessory  right,  tht  they  are  generally  known 
and  dealt  with  as  securities".  There  may  of  course  be  cases 
in  which  the  personal  obligation  is  taxable  in  one  country  and 
the  interest  in  the  land  is  taxable  in  another,  provided  that 
the  legislatures  of  the  two  countries  are  not  limited  in  their 
powers  so  as  to  be  subject  to  a  common  requirement  of  a  single 
situs  for  the  personal  obligation  and  the  interest  in  the  land. 
Thus,  it  was  possible  for  the  Privy  Council  to  say  in  the 
Walsh  case  that  the  mortgagee's  interest  was  taxable  in  Queens¬ 
land,  where  the  land  was  situated,  though  the  mortgage  debt 
might  also  be  taxable  elsewhere,  or  to  say  in  Payne  v.  The  King 
(t)  that  a  debt  secured  by  a  mortgage  in  statutory  form  on 
land  in  New  South  Wales  was  a  simple  contract  debt  in  Victoria, 
where  both  creditor  and  debtor  resided  and  were  domiciled,  and 
was  an  asset  in  Victoria,  subject  to  probate  duty  there,  not¬ 
withstanding  that  it  might  be  also  subject  to  duty  in  New 
South  Wales,  as  being  a  specialty  debt  situated  there. 

In  the  Harding  case  (u)  the  Privy  Council  had  to  consider 
whether  succession  duty  was  payable  under  a  statute  of  Queens¬ 
land  in  respect  of  two  debts  secured  by  mortgages  on  land, 
stock  and  goods  in  Queensland,  the  creditor  being  domiciled  in 
Victoria  at  the  time  of  his  death.  The  Privy  Council  construed 


(r)  (1927),  28  S.R.  (N.S.W.)  34. 
(8)  [1894]  A.C.  144,  at  p.  148. 

(t)  C19023  A.C.  652. 

(u)  Supra,  note  (1). 
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the  particular  statute  in  question  as  being  analogous  to  the 
British  statutes  respecting  legacy  or  succession  duties  and  there¬ 
fore  as  being  limited  to  movables  belonging  to  a  person  who  at 
the  time  of  his  death  was  domiciled  in  Queensland,  and  held 
the  statute  to  be  inapplicable  to  movables  devolving  under  the 
law  of  a  foreign  domicile.  The  Privy  Council  said,  however, 
that  “it  is  clear  that  the  assets  now  in  question  have  locality  in 
Queensland”  and  that  they  would  have  been  subject  to  duty 
under  a  statute  that  purported  to  impose  a  tax  on  "property 
within  Queensland”  without  regard  to  the  domicile  of  the 
deceased.  It  is  of  course  undeniable  that  the  Privy  Council 
described  the  assets  in  question  as  movables,  but  its  attention 
was  concentrated  on  the  single  question  of  the  construction  of 
the  taxing  statute  and  it  is  far-fetched  to  regard  its  judgment 
as  a  binding  authority  that  in  the  conflict  of  laws  succession  to 
a  mortgage  debt  is  governed  by  the  lex  domicilii  and  not  by  the 
lex  rei  sitae. 


If  the  question  is  one  of  succession  on  the  mortgagee’s  death, 
it  would  obviously  be  impracticable  that  the  succession  to  the 
personal  obligation  and  the  succession  to  the  interest  in  the  land 
should  be  governed  by  the  laws  of  two  different  countries.  As 
regards  the  selection  of  the  proper  law  governing  succession  on 
death  in  the  conflict  of  laws  it  is  submitted  that  it  is  immaterial 
that  in  English  domestic  law  a  mortgagee’s  interest  in  land  is, 
or  was,  personal  property  (v),  oi  that  under  the  former  Eng¬ 
lish  domestic  law  the_ mortgage  debt  and  the  mortgagee's  interest 
in  the  land  devolved  in  different  ways,  or  that  for  some  taxation 
purposes  the  debt  and  the  security  are  severable,  or  even  that 
for  some  purposes  the  security  is  regarded  as  accessory  to  the 
debt.  The  error  of  which  the  Supreme  Court  of  Victoria 
was  guilty  in  the  Williams  case  was,  it  is  respectfully  submitted 
to  regard  itself  as  being  bound,  on  a  question  of  succession  on 
^ath,  by  inferences  drawn  from  expressions  used  by  the  Privy 
Couiicil  when  it  was  considering  other  questions,  especially 
questions  of  taxation,  turning  so  often  on  the  wording  of  par- 
ttcular  taxing  statutes.  As  pointed  out  by  Duff  J.  (afterwards 
CJ.C.)  in  Royal  Trust  Co.  v.  Provincial  Secretary-Treasurer  of 
New  Brmsmck  (w)  although  from  the  legal- point  of  view  the 
°^^‘g^tion  IS  for  many  purposes  regarded  as  distinct 

(w)  [19253  S.C.R,  94,  [1925]  2  D.L.R.  49, 
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from  the  charge  on  the  land,  the  asset,  from  the  economic  or 
business  point  of  view,  is  of  course  the  security  in  its  entirety, 
the  personal  obligation  plus  the  charge;  the  mortgage  does,  un¬ 
questionably,  create  an  interest  in  the  land  in  the  country  where 
the  land  is  situated  and  is  '‘as  much  an  asset  [there]  as  the  real 
estate  which  it  affects"  (xJ,  Duff  J.  added:  “For  the  purpose 
of  applying  the  rules  of  private  international  law  as  recognized 
under  the  law  of  England,  such  a  security  is  an  ‘immovable'  " 
(yj.  This  learned  judge  saw  no  inconsistency  between  hold¬ 
ing  that  for  taxation  purposes  a  mortgage  on  land  may  be  re¬ 
garded  as  a  thing  distinct  from  the  interest  in  the  land  ( 2J  and 
holding  that  for  succession  purposes  “the  security  in  its  entirety" 
is  immovable  in  character,  so  as  to  be  governed  by  the  law  of 
the  situs  of  the  land. 

In  view  of  the  limitation  imposed  on  the  legislative  power 
of  the  provincial  legislatures  in  Canada  by  the  words  “direct 
taxation  within  the  province  in  order  to  the  raising  of  a 
revenue  for  provincial  purposes"  in  clause  2  of  s.  92  of  the 
British  North  America  Act,  1867,  “the  same  property  [cannot 
be]  subject  to  taxation  identical  in  character  in  more  than 
one  province"  fa'j,  but  a  provincial  legislature  may  impose 
direct  taxation  upon  either  a  person  within  the  province  or  a 
thing  within  the  province  (b)  and  consequently  there  may  in 
effect  be  double  taxation  if  one  province  taxes  a  person  within 
the  province  in  respect  of  a  thing  situated  in  another  province 
and  the  other  province  taxes  the  thing.  On  the  other  hand, 
if  the  question  is  simply  one  of  succession  on  death,  a  thing 
must  in  its  devolution  be  subject  to  a  single  law,  that  is,  as  a 
general  rule,  the  law  of  the  domicile  as  regards  movables  and 
intangibles  and  the  law  of  the  situs  as  regards  interests  in  land. 
In  the  case  of  a  mortgage  on  land  it  would  seem  to  be  obvious 
that  that  single  law  ought  to  be  the  law  of  the  situs  of  the 


(flc)  Quoting  these  words  from  the  judgment  of  Lord  Watson  in 
Henty  v.  The  Queen,  [1896]  A.C.  567,  at  p.  574. 

(y)  Citing  In  re  Hoyles,  [1911]  1  Ch.  179. 

(z)  With  respect,  I  do  not  think  that  on  this  point  he  satisfactorily 
distinguished  Toronto  General  Trusts  Corporation  v.  The  King, 
[1919]  A.C.  679,  in  which  the  Privy  Council  at  least  reached  a  con¬ 
clusion  which  was  satisfactory  in  the  sense  that  the  mortgage  was 
held  to  be  situated  in  the  province  in  which  the  mortgaged  land  was 


situated. 

(а)  Cf.  Anglin  J.  in  in  Smith  v.  Provincial  Treasurer  for  Nova 
Scotia  (1919),  58  Can.  S.C.E.  570,  at  p.  590,  47  D.L.R.  108,  at  p.  121. 

(б)  Cf.  Laskin,  Taxation  and  Situs:  Company  Shares  (1941),  19 
Can.  Bar  l^v.  617,  at  p.  618. 
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land,  as  was  held  in  In  re  Hoyles,  and  that  any  cases  in  which, 
for  purposes  of  taxation  or  for  purposes  other  than  succession, 
the  mortgage  instrument  is  said  to  be  a  movable,  severable  from 
the  mortgagee's  interest  and  capable  of  having  a  separate  situs, 
must  be  disregarded. 

In  Canada  on  various  occasions  In  re  Hoyles,  or  the  principle 
for  which  it  stands,  has  been  followed  or  adopted  in  succession 
cases  ( cj  without  regard  to  implications  to  be  drawn  from  the 
language  of  the  Privy  Council  in  taxation  cases.  Now,  how¬ 
ever,  in  the  Williams  case,  the  Supreme  Court  of  Victoria  has 
examined  the  language  used  by  the  Privy  Council  in  various 
taxation  cases,  including  the  Harding  case  already  discussed  and 
another  Australian  appeal,  Commissioner  of  Stamps  v.  Hope 
idJ,  and  the  Canadian  appeals  in  Lambe  v.  Manuel  (e)  and 
Toronto  General  Trusts  Corporation  v.  The  King  (f),  and  of 
course  has  there  found  express  or  implied  statements  in  favour 
of  the  view  that  a  mortgage  on  land  is  movable  in  character; 
and  has  come  to  the  conclusion  that  it  is  bound  in  a  succession 
case  by  these  statements  contained  in  taxation  cases. 

The  result,  if  there  is  no  appeal  from  this  decision,  or  if  it  is 
affirmed  on  appeal  by  the  High  Court  of  Australia,  would  be  a 
deplorable  discrepancy  between  the  conflict  rules  of  Victoria 
(or  possibly  of  all  states  of  Australia)  and  the  conflict  rules 
prevailing  in  England  and  in  the  common  law  provinces  of 
Canada  on  the  subject  of  succession  on  death. 

The  Privy  Council  has  admittedly  had  a  difficult  task  in 
taxation  cases  and  few  persons  would  be  so  rash  as  to  suggest 
that  it  has  always  succeeded  in  steering  a  clear  course  through 
the  gpat  variety  of  taxing  statutes,  complicated  frequently  by 
questions  of  legislative  power.  This  much  seems,  however,  to 
be  clear,  that  in  its  concentration  on  taxation  questions  it  has 
been  far  from  satisfactory  in  its  pronouncements  on  questions 
of  the  conflict  of  laws  incidentally  arising  in  taxation  cases  and 
in  Its  use  in  taxation  cases  of  language  that  expressly  or  im- 


i  Harmlton  (1894),  23  Can.  S.C.K.  716, 

^  718,*  In  re  Dalrymple  Estate,  supra, 

ClMli  present  chapter;  Be  Gauthier, 

chSter  25  ’  ^  ^  subject  of  comment  in 

(d)  [1891]  A.a  476. 

Ce)  [1903]  A.C.  68. 
if)  [1919]  A,a  679. 
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pliedly  seems  to  state  principles  of  the  conflict  of  laws,  without 
adequate  consideration  of  those  principles. 

Even  when  it  purports  to  state  principles  in  cases  involving 
primarily  or  solely  questions  of  the  conflict  of  laws,  the  Privy 
Council,  as  it  is  respectfully  submitted,  is  even  less  satisfactory 
than  it  is  in  its  obiter  dicta  in  taxation  cases  on  the  subject  of 
the  conflict  of  laws.  To  say  that  the  Privy  Council’s  statements 
in  conflict  of  laws  cases  are  “less  satisfactory”  is  indeed  a 
serious  understatement  of  the  harm  done  by  that  tribunal.  In 
taxation  cases,  the  casual  statements  made  by  the  Privy  Council 
with  regard  to  the  conflict  of  laws  may  be  disregarded  with 
comparative  ease,  but  its  statements  made  in  conflict  of  laws 
cases  are  not  so  easily  disregarded  in  subsequent  conflict  of  laws 
cases.  It  is  therefore  all  the  more  important  that  its  obiter  dicta 
should  be  distinguished  from  its  decisions  and  that  the  former 
should  not  be  regarded  as  sacrosanct  even  in  cases  in  which  its 
decisions  are  binding. 

There  are  two  outstanding  defects  in  the  Privy  Council’s 
treatment  of  conflict  problems  (gj.  In  the  first  place,  a  de¬ 
cision  of  the  Privy  Council  is  stated  by  a  single  member  of  the 
Board  and  whatever  he  says  in  the  reasons  for  judgment  must 
theoretically  be  accepted  as  embodying  the  reasons  for  judg¬ 
ment  of  the  Board,  although  practically  one  may  suspect  that 
there  may  have  been  dissenting  opinions  and  be  reasonably 
certain  that  if  each  member  of  the  Board  had  been  at  liberty  to 
state  his  reasons  for  judgment,  his  reasons  would  not  have  been 
identical  with  those  stated  in  the  official  version.  The  net 
result  is  that  the  reasons  for  judgment  as  published  are  apt  to 
be  of  a  categorical  and  jejune  character,  containing  general 
propositions  unsupported  by  an  adequate  course  of  reasoning 
and  representing  presumably  the  maximum  of  reasoning  for 
which  the  support  of  a  majority  of  the  Board  can  be  secured, 
a  sort  of  common  denominator  from  which  have  been  elimin¬ 
ated  all  the  delicately  shaded  differences  of  judicial  opinion 
which  appear,  for  example,  in  judgments  of  the  House  of 
Lords.  It  happens  that  in  the  conflict  of  laws,  which  is  still 
in  the  formative  stage,  the  cross-currents  of  judicial  opinion 
may  be  extremely  valuable  and  the  scientific  development  of 
the  subject  is  impeded  and  prejudiced  by  some  of  the  judg¬ 
ments  delivered  by  the  Privy  Council.  Another  defect  of 


(fir)  These  defects  have  already  been  more  fully  discussed  by  me 
in  chapters  10  and  16. 
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judgments  of  the  Privy  Council  in  conflict  of  laws  cases  consists 
in  what  may  be  called  a  confusion  of  fora.  The  Privy  Council 
is  sometimes  inclined  to  regard  itself  as  an  English  court,  be¬ 
cause  it  sits  in  England,  and  to  decide  cases  from  an  English 
point  of  view,  whereas  in  each  case  it  is  the  supreme  appellate 
tribunal  for  some  country  outside  of  England  and  is  obliged  to 
administer  the  law  of  the  forum,  including  the  conflict  rules  of 
that  law,  the  forum  not  being  England  but  being  the  country 
from  which  the  appeal  comes  (h). 

(.h)  Cf.  Cook,  Logical  and  Legal  Bases  of  the  Conflict  of  Laws 
(1942),  458,  469. 


Chapter  XXVII. 


CONVEYANCE  OF  LAND  BY  A  FOREIGN 
EXECUTOR* 

The  decision  of  Hogg  J.  in  Re  National  Trust  Co.  and  Men- 
delson  (a)  would  seem  to  be  so  questionable  on  principle  and 
authority  as  to  deserve  some  special  comment.  The  general 
principle  appears  to  be  established  that  no  person  is  entitled 
to  recognition  as  personal  representative  of  a  deceased  person 
merely  by  virtue  of  a  foreign  grant  of  probate  or  letters  of  ad¬ 
ministration,  not  "sealed”  (or  "resealed”)  within  the  country 
of  the  forum,  so  as  to  enable  him  to  deal  with  assets  which  are 
situated  within  the  country  and  are  therefore  properly  the 
subject  of  administration  there  (b). 

Dicey,  commenting  on  his  rule  129  icJ,  notes  "the  curious 
departure  from  the  rule  in  Ontario:  In  re  Green  and  Flatt”  id) . 
In  the  case  just  cited,  Middleton  J.  (afterwards  J.A.)  held 
that  executors  who  had  obtained  probate  in  Scotland,  and  had 
registered  the  will  in  Ontario  but  had  neither  obtained  probate 
in  Ontario  nor  caused  the  foreign  probate  to  be  resealed  there, 
were  capable  of  executing  a  valid  discharge  of  a  mortgage  of 
land  in  Ontario.  In  the  case  now  under  discussion  Hogg  J.  has 
followed  the  decision  of  Middeton  J.  in  the  earlier  case,  and 
held  that  in  similar  circumstances  an  executor  is  capable  of 
conveying  real  property  in  Ontario,  without  referring  to  the 
observations  of  Orde  J.  (afterwards  J.A.)  in  the  intervening 
case  of  Re  McKay  (eJ.  In  the  last  mentioned  case,  after  the 

*This  chapter  reproduces  a  comment  published  (1942),  20  Can¬ 
adian  Bar  Review  256-269. 

(a)  [1941]  O.W.N.  435,  [1942]  1  D.L.E.  438. 

(b)  The  general  principle  is  stated  in  Dicey,  Conflict  of  Laws, 
rule  129  and  comment;  Cheshire,  Private  International  Law  (2nd  ed. 
1938)  600-612.  Both  authors  note  the  rule  hereinafter  mentioned 
that  an  executor  derives  his  title  from  the  will,  not  from  the  grant 
of  probate,  but  this  rule  obviously  has  no  bearing  on  the  principle 
that  an  executor  is  not  entitled  to  recognition  merely  by  virtue  of  a 
foreign  grant.  See  also  Williams,  Executors  and  Administrators 
(12th  ed.  1930),  vol.  1,  p.  233  of.  at  pp.  187  “What  the  Ex¬ 
ecutor  may  do  before  Probate.” 

(c)  Conflict  of  Laws  (6th  ed.  1932)  510,  note  (g). 

(d)  (1913),  29  O.L.R.  103,  13  D.L.R.  647. 

(e)  (1920),  18  O.W.N.  101. 
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death  of  a  woman  who  was  entitled,  as  cestui  que  trust,  to 
money  secured  by  mortgage  of  land  in  Ontario,  the  execuwr 
of  her  will  obtained  probate  in  Ontario,  and  then,  after  his 
death,  the  executors  of  his  will  obtained  probate  in  Ohio,  but 
not  in  Ontario.  Orde  J.  held  that  the  Ohio  executors  had  no 
status  in  Ontario  and  were  not  entitled  to  receive  the  money 
or  give  a  discharge  of  the  mortgage,  without  obtaining  probate 
in  Ontario,  even  assuming  that  the  executor  of  the  deceased 
mortgagee  disclaimed  any  interest  and  consented  to  the  pay¬ 
ment  of  the  money  to  the  Ohio  executors  of  the  executor  of  the 
cestui  que  trust. 

The  Registry  Act,  R.S.O.  1937,  c.  170,  s.  56(1)  (a),  pro¬ 
vides  for  the  registration  of  a  will  without  probate,  and  s. 
56(1)  (b)  provides  for  the  registration  of  a  foreign  probate, 
but  there  does  not  appear  to  be  any  provision  in  the  statute 
that  a  will  or  probate  so  registered  shall  be  effective  to  enable 
the  executor  to  discharge  a  mortgage  of  land  in  Ontario  or  to 
convey  land  in  Ontario  without  having  obtained  probate  in 
Ontario,  contrary  to  the  general  principle  of  the  conflict  of 
laws  already  mentioned.  If  it  is  a  Quebec  notarial  will,  then 
under  s.  43  the  original  instrument  is  sufficiently  proved  for  the 
purx>ose  of  registration  by  the  production  of  a  notarial  copy, 
but  nothing  is  said  as  to  the  effect  of  registration  except  that 
the  copy  when  registered  is  to  be  treated  for  all  purposes  as 
if  it  were  the  original  instrument.  Again,  under  s.  79  a  will 
registered  within  twelve  months  after  the  death  of  the  testator 
is  to  be  as  valid  and  effectual  against  subsequent  purchasers  and 
mortgagees  as  if  it  had  been  registered  immediately  after  the 
testator's  death.  These  provisions  seem  to  be  irrelevant  to  the 
question  whether  a  foreign  executor  is  capable  of  dealing  with 
land  in  Ontario  without  obtaining  probate  in  Ontario.  It 
may  be  that  a  devisee  takes  under  a  will  registered  under  s. 
56(1)  (a)  of  the  Registry  Act,  although  the  will  has  not 
been  admitted  to  probate  (f),  but  it  is  submitted  that  it  does 
not  follow  that  an  executor  has  power  to  convey  real  property 
without  obtaining  probate  of  the  will.  As  regards  the  powers 
of  sale  conferred  on  a  personal  representative  by  s.  20  of  the 
Devolution  of  Estates  Act,  R.S.O.  1937,  c.  163,  it  is  provided 
by  sub-s.  7  that  ''an  executor  shall  not  exercise  the  powers 
conferred  by  this  section  until  he  has  obtained  probate  of  the 


(0  Be  Hollwey  and  Adams  (1926),  58  O.L.R.  507,  [1926]  2 

Xt  5*  Act,  Re  Gund  (1923),  63 

O.L.R.  371;  Magee  on  Land  Titles  (1940)  81.  ^ 
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will  unless  with  the  approval  of  the  Supreme  Court  or  a  judge 
thereof.” 

The  chief  ground  stated  by  Middleton  J.A.  in  support  of  his 
decision  in  In  re  Green  and  Flatt  is  that  an  executor  derives 
his  title  from  the  will,  the  probate  being  merely  evidentiary, 
and  that  before  probate  he  is  clothed  with  full  title.  This,  it 
may  be  respectfully  suggested,  is  too  wide  a  statement  of  the 
executor’s  powers  before  probate.  It  is  true  that  an  executor 
before  obtaining  probate  may  do  almost  all  the  acts  which  are 
incident  to  his  office  ( gJ ,  but  in  some  circumstances  it  may  be¬ 
come  necessary  for  him  to  produce  the  probate.  He  may  ap¬ 
parently  commence  an  action  without  probate,  but  must 
produce  the  probate  in  order  to  obtain  judgment,  and,  as  has 
been  already  pointed  out,  under  s.  20  of  the  Devolution  of 
Estates  Act  he  must  either  obtain  probate  of  the  Xvill  or  obtain 
the  approval  of  the  court  before  exercising  the  powers  conferred 
by  that  section.  Furthermore,  it  is  provided  by  the  Surrogate 
Courts  Act,  R.S.O.  1937,  c.  106,  s.  50,  sub-s.  3,  that  where 
an  executor  was  at  the  time  of  the  death  of  the  testator  resident 
out  of  Ontario,  the  court  may  in  special  circumstances  appoint 
some  other  person  to  be  the  administrator. 

As  was  stated  by  Phillimore  L.  J.  in  Hetvson  v.  Shelley  ( hJ : 

It  is  said  .  .  .  that  the  property  of  a  deceased  person  vests  in 
the  executor  immediately  upon  the  death  and  by  the  mere  effect  of 
the  will.  In  some  senses  this  is  true.  It  is  true  that  an  executor 
can  properly  act  at  once,  that  he  can  collect  his  testator’s  goods, 
receive  and  give  discharge  for  debts  due,  and  alien  the  goods  in¬ 
cluding  chattels  real  in  due  course  of  administration,  subject  always 
to  the  condition  that  he  will  some  time  or  another  satisfy  the  court 
that  has  jurisdiction  over  the  subject-matter  that  there  is  a  will 
and  that  he  is  the  executor.  But  till  he  has  proved  it  or  till  it  has 
been  proved  to  the  court,  till  it  has  become  probatum,  his  title  is  not 
certain,  and  in  that  way  is  not  complete. 

In  Hetvson  v.  Shelley  letters  of  administration  were  granted 
to  the  widow  of  a  man  who  was  erroneously  supposed  to  have 
died  intestate.  On  discovery  of  a  will  the  executors  obtained  a 
recall  of  the  letters  of  administration  and  a  grant  of  probate  to 
themselves.  It  was  held  by  the  Court  of  Appeal  in  England 
that  the  letters  of  administration  were  valid  until  recalled,  and 
that  a  conveyance  made  by  the  administratrix  before  the  recall 
of  the  letters  of  administration  conferred  a  good  title  upon  the 
purchaser.  Phillimore  L.J.,  with  specific  reference  to  the  Land 

(p>  Williams,  Executors  and  Administrators  (12th  ed.  1930), 
vol.  1,  p.  189. 

(fc)  [1914]  2  Ch.  13,  at  p.  88. 
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Transfer  Act,  1897  (corresponding  with  the  Ontario  Devoh 
tion  of  Estates  Act)  said  (iJ ; 

It  was  not  to  be  supposed  that  this  Act  would  give  an  execut 
or  administrator  a  better  title  to  freeholds  than  he  had  to  le^eholo 
But  it  is  to  be  supposed  and  is,  I  think,  the  ease  that  it  gives  hi 
thfe  same  ti%  This  being  so,  the  Act  seems  to  me  of  value  ; 
supporting  the  view  which  I  have  taken  as  to  the  previous  state  ' 
the  law.  Freeholds  ar-e  to  vest  in  the  personal  representative  fro 
time  to  time.  Personal  representative  is  defined  to  mean  execut 
or  administrator.  The  words  are  apt  for  this  very  state  of  circui 
stances.  He  who  for  the  time  is  clothed  by  the  court  with  author! 
as  personal  representative  is  to  have  the  freeholds  vested  in  him. 

If  the  executor's  act  is  one  which  by  the  domestic  rules  ( 
the  law  of  a  particular  country  he  may  do  without  obtainir 
probate  at  all,  obviously  it  is  immaterial  whether  or  not  he  pr( 
duces  a  foreign  probate.  On  the  other  hand,  if  in,  the  particul; 
circumstances  he  must  produce  a  probate,  it  is  submitted  th: 
the  probate  produced  must  be  a  domestic  probate  (or  a  foreig 
probate  resealed  within  the  jurisdiction),  and  that  the  gener 
principle  stated  at  the  beginning  of  this  comment  precludes  tl 
use  for  this  purpose  of  a  foreign  probate  not  locally  reseale 
The  foreign  probate  confers  authority  to  administer  only  tl 
assets  situated  within  the  territory  of  the  country,  state  or  pr( 
vince  in  which  probate  is  granted,  and  the  probate  so  grants 
would  seem  to  be  inadequate  proof  of  the  executor's  authoril 
in  any  other  place  by  the  law  of  which  in  the  particular  circun 
stances  he  must  produce  a  probate  as  proof  of  his  authorit' 
and,  it  is  submitted,  anything  to  the  contrary  said  or  decids 
in  In  re  Green  and  Fktt  or  Re  National  Trust  Co.  and  Mei 
dekon  is  so  doubtful  that  it  is  desirable  that  the  matter  shoul 
be  reconsidered  by  an  appellate  court. 

(!)  11914]  2  (]h.  13,  at  p.  46. 


Chapter  XXVIIL 


CONVEYANCE  OF  LAND  BY  EXECUTOR  UNDER 
REGISTERED  BUT  UNPROVED  WILL* 

In  my  comment  [a)  on  Ke  National  Trust  Co.  and  Mendel- 
son  (b)  I  ventured  to  suggest  that  the  decision  was  so  ques¬ 
tionable  on  principle  and  authority  that  the  point  should  be 
reconsidered  by  an  appellate  court.  In  that  case,  on  an  appli¬ 
cation  under  the  Vendors  and  Purchasers  Act,  R.S.O.  1937,  c. 
168,  a  purchaser  was  compelled  to  accept  a  conveyance  of  land 
in  Ontario  from  an  executor  under  a  Quebec  notarial  will  which 
had  neither  been  admitted  to  probate  nor  resealed  in  Ontario. 
The  result  was  reached,  it  is  submitted,  by  an  unjustified  ex¬ 
tension  of  the  alleged  principle  that  an  executor  takes  not  under 
the  probate,  but  under  the  will.  In  the  case  of  Re  Pickles  and 
Johnson  (f),  also  on  an  application  under  the  Vendors  and 
Purchasers  Act,  Fisher  J.A.  compelled  a  purchaser  to  accept  a 
conveyance  from  an  executor  under  an  Ontario  will  not  ad¬ 
mitted  to  probate  in  Ontario  or  elsewhere.  The  decision  obvi¬ 
ously  creates  a  serious  danger,  and  the  result  was  reached,  it  is 
submitted,  by  an  unjustified  construction  of  certain  provisions 
of  the  Registry  Act,  R.S.O.  1937,  c.  170.  Reliance  was  placed 
chiefly  upon  the  decision  of  Middleton  J.A.  in  Re  Hollwey  and 
Adams  (d),  but  in  that  case  the  conveyance  in  question  was 
made  by  the  devisees  under  a  registered  but  unproved  will,  long 
after  the  expiration  of  three  years  from  the  testator's  death,  and 
consequently  after  the  land  had  become  vested  in  the  devisees 


♦This  chapter  reproduces  a  comment  published  (1942),  20  Can¬ 
adian  Bar  Review  454-459. 

(а)  See  chapter  27. 

(б)  C1941]  O.W.N.  435,  [1942]  1  D.L.R.  438. 

(c)  [1942]  O.R.  246,  C1942]  2  D.L.R.  653.  See  also  a  further 
comment  on  this  case  by  C.  A.  W [right]  (1942),  20  Can.  Bar  Rev. 
459. 

(d)  (1926),  58  O.L.R.  507,  [1926]  2  D.L.R.  960;  cf.  Re  Dennis 
and  Lindsay  (1927),  61  O.L.R.  228,  [1927]  4  D.L.R.  848,  in  which 
it  was  held  that  a  conveyance  made,  more  than  two  years  after  the 
owner’s  death,  by  the  persons  beneficially  entitled  on  intestacy,  be¬ 
came  fully  effective  by  the  vesting  of  the  land  in  the  grantors  three 
years  after  the  death  under  the  Devolution  of  Estates  Act.  In  1927, 
when  application  was  made  to  a  court,  twenty  years  after  the  death, 
it  might  safely  be  assumed  that  there  was  no  will. 
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by  virtue  of  the  Devolution  of  Estates  Act.  The  devisees  we 
also  executors,  but  this  would  not  seem  to  be  material  in  tl 
circumstances.  Owing  to  the  lapse  of  time  the  possibility  < 
another  will  being  found  was  practically  negligible,  and  in  th: 
sense  no  harm  was  done  by  the  decision.  On  the  other  ham 
in  Re  Pickles  and  Johnson  the  unproved  will  was  registere 
under  the  Registry  Act,  the  land  was  sold  by  the  devisee-execi 
trix,  and  the  purchaser  was  compelled  to  accept  a  conveyam 
from  her,  all  within  less  than  three  months  from  the  testator 
death.  The  purchaser  naturally  objected  to  accepting  a  cot 
veyance  from  a  person  deriving  title  under  the  unproved  wil 
in  view  of  the  possibility  that  a  later  will  might  be  discovere 
and  registered  within  the  time  or  times  allowed  by  s.  79  c 
the  Registry  Act.  That  section  provides  that  a  will  “registere 
within  twelve  months  after  the  death  of  the  testator  shall  I 
as  valid  and  eflPectual  against  subsequent  purchasers  and  morl 
gagees  as  if  the  same  had  been  registered  immediately  after  sue 
death.”  Then  follows  a  provision  that  a  will  registered  at 
still  later  time  in  special  circumstances  “shall  be  a  sufficient  reg 
istration  within  the  meaning  of  this  Act.” 

Fisher  J.A.  purported  to  be  giving  effect  to  "the  basi 
principles  of  ss.  73  and  74”  of  the  Registry  Act,  “under  whic 
a  purchaser  without  actual  notice  and  claiming  by  priority  o 
r^istration,  is  given  complete  protection”  —  a  protection  whid 
"would  not  be  in  any  way  extended  by  a  grant  of  probate.' 
This  is  somewhat  alarming  language  in  two  respects.  It  sug 
gests  Aat  an  unproved  will,  which  may  or  may  not  be  the  las 
will,  is,  if  registered,  just  as  good  as  a  proved  will,  and  i 
suggests  that  ss,  73  and  74  of  the  Registry  Act  have  this  effect 
Both  points  will  now  be  discussed. 

Apart  from  the  Registry  Act,  it  would  seem  to  be  plain  tha 
a  person  who  for  the  time  being  is  clothed  by  the  court  witl 
authority  as  prsonal  representative  is  to  have  the  freehold 
ve^ed  in  him  (e)  ,  and  can  give  a  good  title  to  a  purchaser  ( fj 
Therefore  if  a  will  is  proved  the  executor  can  make  a  vali< 
conveyance  to  a  purchaser,  even  though  the  probate  is  subse 
quently  recalled  on  the  discovery  of  a  later  will.  The  pur 
chaser  is  protected  because  his  grantor's  status  is  established  fo: 


p.  2  Ch.  13,  a 

thrdSoTCry  STS  afterwards  recaUed  oi 


the  time  being  by  the  grant  of  probate,  and  not  because  the 
conveyance  is  macie  by  a  person  who  is  named  as  executor  in 
a  will  which  some  one  says  or  thinks  is  the  last  will.  If  a 
purchaser  takes  from  an  executor  under  an  unproved  will,  he 
must  on  general  principle  take  the  risk  that  the  will,  and  con¬ 
sequently  the  conveyance  to  him,  is  waste  paper  by  reason  of 
the  discovery  and  probate  of  a  later  will. 

But  now  it  is  suggested  that,  by  virtue  of  the  Registry  Act, 
in  some  mysterious  way  an  unproved  will,  if  registered,  confers 
on  the  executor  therein  named  a  power  to  make  a  conveyance 
which  will  be  valid  notwithstanding  the  discovery  and  admis¬ 
sion  to  probate  of  a  later  will,  and  the  registration  of  the 
probate,  all  within  one  year  from  the  death  or  within  the  ex¬ 
tended  period  mentioned  in  s.  79  of  the  Registry  Act,  —  events 
which  might  still  come  to  pass  in  the  very  case  which  is  now 
under  discussion  {g).  Obviously,  this  strange  result  can  be 
justified  only  if  there  is  some  statutory  provision  which  ex¬ 
pressly  or  impliedly  requires  it.  As  a  general  rule,  an  instru¬ 
ment  which  is  a  nullity  is  not,  by  the  fact  of  registration, 
rendered  valid.  For  example,  a  conveyance  in  which  the 
grantor’s  name  is  forged  does  not  become  valid  by  registration 
(h),  and  it  would  seem  to  be  clear  that  a  subsequent  purchaser 
from  the  grantee  under  the  forged  conveyance  would  be  in  no 
better  position.  Is  there  any  substantial  difference  between 
such  purchaser,  and  a  purchaser  who  takes  a  conveyance  from 
a  person  who  is  named  as  executor  in  a  will  which,  as  it  later 
turns  out,  has  been  revoked  by  a  later  will  and  is  therefore 
of  no  more  validity  in  itself  than  if  it  had  never  existed.  It  is 
true  that  if  the  earlier  will  is  admitted  to  probate,  a  conveyance 
from  the  executor  for  the  time  being  is  valid,  and  the  pur¬ 
chaser  is  protected  even  though  the  later  will  is  afterwards 
discovered  and  the  probate  of  the  earlier  will  is  recalled.  This 
follows  from  the  principle  stated  in  Hewson  v.  Shelley,  cited 
above.  It  is  a  different  thing,  however,  to  say  that  mere  reg¬ 
istration  of  the  earlier,  and  in  fact  revoked,  will,  which  has 
not  been  admitted  to  probate,  converts  this  revoked  will  into 
the  last  will  so  as  to  protect  a  purchaser  from  the  executor 

(g)  If  no  later  will  is  discovered,  then  after  the  lapse  of  three 
years  from  the  death  the  land  will  vest  in  the  devisee  as  such  and 
the  defect  of  the  conveyance  will  presumably  be  cured,  at  least  in 
the  s^se  that  the  danger  of  the  existence  of  an  adverse  claim 
will  have  reached  almost  the  vanishing  point. 

(h)  Freehold  Loan.  Co.  v.  MeArtkwr  (1885),  5  Man.  R.  207;  In 
re  Cooper,  Cooper  v.  Cooper,  (1882),  20  Ch.  D.  611. 
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named  therein  as  against  a  person  claiming  under  the  later,  an 
in  fact  only  valid,  will.  It  is  not  fanciful  to  suppose  that  i 
the  later  will  both  executor  and  devisees  may  be  changed;  an 
the  persons  claiming  under  that  will  would  seem  to  be  entitle 
under  s.  79  of  the  Registry  Act  to  a  period  of  twelve  monti 
from  the  death,  or  in  special  circumstances  a  longer  perioc 
within  which  to  register  the  will.  In  Re  Pickles  and  Johnsoi 
these  hypothetical,  but  possibly  existing,  persons  seem  to  ha\ 
been  somewhat,  summarily,  and,  it  is  submitted,  wrongfully 
deprived  of  their  rights  under  the  statute  within  less  tha 
three  months  after  the  testator’s  death. 

It  is  respectfully  submitted  that  there  is  no  provision  in  tb 
Registry  Act  which  requires  a  court  to  say  that  a  worthies 
instrument  becomes  by  registration  a  good  root  of  title  in  favon 
of  a  subsequent  purchaser  from  the  registered  owner  (i).  Sec 
tion  5  6  permits  an  unproved  will  to  be  registered,  but  does  nc 
say  that  an  invalid  or  revoked  will  becomes  a  valid  will,  th 
last  will,  or  “the  will”  of  the  testator.  Section  79,  as.  we  hav 
seen,  creates  an  exception  to  the  general  principle  of  ss.  73  an^ 
74,  in  that  it  allows  an  extended  time  for  registration  of 
will  without  impairment  of  the  rights  of  persons  claimin 
under  it  as  against  purchasers  without  notice;  and  it  woul 
seem  to  be  fairly  plain  that  this  provision  is  intended  for  th 
benefit  of  the  persons  claiming  under  the  will  "against  an 
precipitate  action  either  by  the  heir  at  law  or  those  claimin] 
under  another  will”  ij) ,  as  for  example,  under  an  earlier  ii 
fact  revoked  will,  and  it  would  be  difficult,  as  well  as  grotesque 
to  construe  the  section  as  intended  for  the  protection  of  per 
sons  acting  precipitately”  under  the  earlier  will  against  per 
sons  claiming  under  the  last  will. 

We  come  finally  to  ss.  73  and  74.  These  sections  are  fa 
from  being  artistically  drawn,  and  their  wording  has  given  ris 
to  some  nice  problems.  Their  general  purpose  would  seem 
however,  to  be  clear,  namely,  to  provide  that,  as  between  per 
sons  having  competing  claims  relating  to  the  same  land,  th 
person  who,  without  having  actual  notice  of  the  existence  o 
the  competing  claim,  is  the  first  to  register  the  instrument  unde 
which  he  claims,  is  entitled  to  priority.  It  must  be  assume( 


(i)  A  different  principle  may  apply  under  the  land  titles  systeir 
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that  the  person  who  is  claiming  priority  by  virtue  of  the  prior 
registration  has  a  claim  of  some  validity  in  itself,  and  that  the 
only  question  dealt  with  by  the  statute  is  whether  his  claim 
or  some  one  else's  claim  is  entitled  to  piiority.  The  sections 
simply  will  not  bear  the  construction  that  a  person  who  has 
no  valid  claim  can,  by  registering  an  instrument  which  is  in 
effect  a  worthless  piece  of  paper,  without  actual  notice  of  any 
one  else's  claim,  by  this  means  render  his  claim  valid  as  against 
a  person  who  claims  under  a  subsequent  valid  instrument  or 
as  against  any  other  person. 

As  regards  the  predecessor  of  s.  73,  it  was  said  by  Macaulay 
CJ.  in  Doe  dem,  Spaffotd  v.  Breakenridge  (k):  “The  Registry 
Act  never  could  have  intended  to  set  off  forged  deeds  or  con¬ 
veyances  by  persons  having  no  title,  in  preference  to  rightful 
conveyance  of  the  true  owners/'  The  latter  “cannot  be  fraud¬ 
ulent  and  void  as  to  deeds  not  from  the  same  party,  but  from 
strangers  who  had  no  title,"  and  registration  “of  a  forged  deed, 
or  a  deed  from  a  person  falsely  personating  the  owner  or  hav¬ 
ing  no  valid  or  legal  title"  is  not  “such  a  registration  as  can 
give  efficacy  to  the  deed"  by  virtue  of  priority  of  registration. 
It  is  true  that  subsequently,  namely,  in  1865,  the  Registry  Act 
was  amended  by  the  enactment  of  the  predecessor  of  the  present 
s.  74.  In  the  cases  in  which  this  section  has  been  discussed  (IJ, 
it  has  never  been  suggested,  so  far  as  I  am  aware,  that  its  effect 
is  to  make  valid,  on  registration,  an  instrument  which  before 
being  registered  is  invalid,  and  it  would  seem  that  the  amend¬ 
ment  was  directed  solely  to  the  question  of  notice,  and  the 
relation  of  notice  to  priorities.  In  1865  in  Upper  Canada,  the 
courts  of  common  law  were  still  distinct  from  the  Court  of 
Chancery.  In  equity  a  person  took  subject  to  any  earlier  in¬ 
strument  if  he  took  with  notice,  actual  or  constructive,  of  its 
existence.  At  law  there  was  no  corresponding  doctrine  of 
notice  applicable  to  competing  claims  to  the  legal  estate.  The 
primary  purpose  of  the  statute  was  a  negative  one,  namely,  to 
prevent  a  person  from  asserting  at  law,  by  virtue  of  prior 
registration,  a  claim  under  an  instrument  taken  with  actual 
notice  of  an  earlier  instrument  It  also  had  the  effect  of  ex- 


(k)  (1851),  1  U.C.C.P.  492,  at  p.  505. 

(l)  See,  e,g.,  Millar  v.  Smith  (1873),  23  U.C.C.P.  47;  cf,  Bose  v, 
Peterkin  (1885),  13  Can.  S.C.R.  677,  at  pp.  709,  710,  Strong  J.,  and, 
in  the  Court  of  Appeal  for  Ontario,  sub  nom.  Peterkin  v.  McFarlane 
(1881),  9  O.A.R.  429,  at  p.  465;  Cooley  v.  Smith  (1877),  40  U.C.Q.B. 
543,  at  pp.  557  ff. 
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eluding  the  equitable  doctrine  of  constructive  notice,  so  that 
in  equity  as  well  as  at  law,  actual  notice  is  sufficient,  and  con¬ 
structive  notice  is  not  sufficient,  to  defeat  a  claim  based  upon 
prior  registration.  In  1873  the  predecessor  of  s.  73  was  also 
amended  by  the  insertion  of  the  words  '‘without  actual  notice.*' 


Chapter  XXIX. 


THE  DOCTRINE  OF  CONVERSION:  REALTY 
OR  PERSONALTY* 

The  decision  of  Morton  J.  in  In  re  Cutcliffe’s  Will  Trusts, 
Brewer  v.  Cutcliffe  (a)  is.  it  is  submitted,  unfortunate  and 
confusing,  because  the  learned  judge,  in  distinguishing  In  re 
Berchtold  ibJ,  seems  to  have  misapprehended  the  principle 
which  was  clearly  and  accurately  stated  in  that  case  by  Russell 
J.  (as  he  then  was).  The  principle  is  that  the  selection  of 
the  proper  law  governing  succession  on  death  is,  as  a  general 
rule,  in  English  conflict  of  laws  based  on  the  distinction  be¬ 
tween  immovable  things  (land),  and  movable  things  and  not 
on  the  distinction  between  real  property  and  personal  pro¬ 
perty  ( c) ;  but  that  when  the  proper  law  has  been  selected  on 
the  basis  of  the  distinction  between  immovables  and  movables, 
the  distinction  between  realty  and  personalty  may  become  im¬ 
portant,  that  is  to  say,  the  interest  in  question  will  be  distrib¬ 
uted  among  the  beneficiaries  according  to  its  nature  as  realty 
or  personalty,  if  the  selected  domestic  succession  law  is  based 
on  the  distinction  between  realty  and  personalty.  Thus,  if  the 
interest  in  question  is  a  leasehold  estate  in  land,  the  proper 
law  governing  its  succession  is  the  lex  rei  sitae,  because  the 
property  is  an  interest  in  an  immovable  thing,  but  if  by  the 
proper  law  a  leasehold  estate  in  land  is  characterized  or  classi¬ 
fied  as  personalty,  the  distribution  among  the  beneficiaries  will 
be  governed  by  the  provisions  of  that  law  applicable  to  per- 
onalty  idJ. 

Again,  if  the  property  in  question  is  an  interest  in  an  im¬ 
movable  thing  (land)  at  the  material  time,  the  law  governing 

*This  chapter  reproduces  a  comment  published  (1940),  18  Can¬ 
adian  Bar  Review  568-573,  to  which  have  been  added  some  supple¬ 
mentary  observations. 

(а)  [1940]  Ch.  565. 

(б)  In  Te  Berchtold,  Berchtold  v.  Capron,  [1923]  1  Ch.  192. 

(c)  See,  e.g.,  Freke  v.  Lord  Carbery  (1873),  L.R.  16  Eq.  461; 
Pepin  V.  BruySre,  [1902]  1  Ch.  24.  The  exception  created  by  Lord 
Kingsdown’s  Act  will  be  discussed  later  in  this  comment.  As  re¬ 
gards  the  general  principle  stated  and  amplified  in  the  text,  see 
especially  chapter  21,  §  1,  notes  (p),  (q)  and  (r). 

(d)  See,  e.g.,  Duncan  v.  Lawson  (1889),  41  Ch.  D.  394,  at  p.  398. 
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succession  to  it  is  the  l^x  tei  sitae,  notwithstanding  that  by 
the  doctrine  of  conversion  the  property  is  personalty  and  not 
realty.  Conversely,  if  the  property  in  question  is  an  interest 
in  a  movable  or  an  intangible  thing  (for  example,  money,  bonds 
or  shares)  at  the  material  time,  the  law  governing  succession 
to  it  is  the  lex  domicilii  of  the  de  cajus,  notwithstanding  that 
by  the  doctrine  of  conversion  the  property  is  realty  and  not 
personalty.  On  the  other  hand,  when  the  proper  law  — 
whether  the  lex  tei  sitae  or  the  l^x  domicilii  —  has  been  selected, 
and  by  that  law  a  distinction  is  made  between  realty  and  per¬ 
sonalty,  the  property  will  be  distributed  according  to  its  nature 
as  realty  or  personalty,  as  the  case  may  be.  In  other  words, 
the  English  conflict  rules  which  indicate  the  lex  ret  sitae  and  the 
lex  domicilii  as  the  proper  laws  governing  succession  to  im¬ 
movables  and  succession  to  movables  respectively  take  no  notice 
of  the  distinction  between  realty  and  personalty,  but  when  a 
particular  system  of  law  has  been  selected  as  the  proper  law, 
the  domestic  rules  of  that  system  of  law  must  be  applied,  and 
if  according  to  those  domestic  rules  succession  depends  on  the 
distinction  between  realty  and  personalty,  that  distinction 
must  of  course  be  observed.  Therefore,  if  the  property  in 
question  is  the  interest  of  the  de  cujus  as  beneficiary  under  a 
trust  for  sale  of  a  freehold  estate  in  land  situated  in  England, 
and  still  held  by  the  trustee  unsold,  and  the  de  cujus  was 
domiciled  in  Ontario,  the  law  of  England,  the  lex  tei  sitae,  is 
the  proper  law  governing  succession  ieJ ,  and  consequently  the 
property  would  be  distributed,  by  virtue  of  the  doctrine  of 
conversion,  as  personalty  in  accordance  with  the  domestic  law 
of  England  (f). 

The  Cutcliffe  case  presented  the  converse  situation.  The 
property  in  question  consisted  at  the  time  of  the  death  of  the 
de  cujus  of  certain  debenture  stock  in  a  British  company.  This 
stock  had  been  bought  by  trustees  with  part  of  the  proceeds 
of  land  originally  held  upon  trust  and  sold  under  the  Settled 
Land  Acts.  The  land  was  situated  in  England,  the  trustees 
were  resident  there,  and  the  trust  was  created  by  an  English 
testatrix,  and  in  view  of  these  circumstances  it  was  held  that 


(e)  So  held  by  Russell  J.  in  Re  Berchtold,  note  (b),  supra^ 
a  case  in  which  the  land  was  situated  in  England,  and  the  de  <ynjus 
was  domiciled  in  Hungary. 

(/)  By  viriue  of  the  English  legislation  of  1925  the  importance 
of  Ihe  distinction  between  realty  and  personalty  is  much  diminished^ 
but  this  fact  is  immaterial  to  the  general  principle. 
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the  stock  was  situated  in  England.  The  main  question  was 
whether  on  the  death  of  a  beneficiary  the  succession  to  his 
interest  in  the  stock  should  be  governed  by  the  lex  rei  sitae  (the 
law  of  England)  or  by  the  lex  domicilii  (the  law  of  Ontario) . 
On  principle  the  answer  would  seem  to  be  obvious.  The  stock 
was  of  course  an  intangible  thing,  and  the  beneficiary's  interest 
was  an  interest  in  an  intangible  thing,  the  succession  (as  in 
the  case  of  succession  to  movables)  should  be  governed  by  the 
lex  domiciltt  of  the  de  cujus,  and  in  the  application  of  the 
domestic  law  of  Ontario  it  would  have  to  be  considered  whe¬ 
ther  by  the  doctrine  of  conversion  the  property  should  be  dis¬ 
posed  of  as  if  it  had  been  actually  reconverted  into  realty,  and 
not  on  the  basis  of  its  actual  nature  as  personalty.  This  was 
not,  however,  Morton  J/s  conclusion.  He  relied  upon  s.  22, 
sub'S.  5,  of  the  Settled  Land  Act,  1862,  which  provides 
that  capital  money  arising  under  the  statute,  while  uninvested 
or  unapplied,  and  securities  on  which  an  investment  of  it  is 
made,  shall,  for  all  purposes  of  disposition,  transmission  and 
devolution,  be  considered  as  land  ihJ,  Consequently  he  held 
that  the  interest  of  the  deceased  beneficiary  was  an  interest  in 
an  immovable,  and  that  the  law  of  England  was  the  law 
governing  succession,  so  that  the  heir  at  law  by  English  law 
was  entitled  to  succeed  and  not  the  next  of  kin  by  Ontario 
law. 

This  conclusion,  it  is  submitted,  is  based  on  a  confusion 
between  conflict  rules  and  domestic  rules  of  law.  The  doctrine 
of  conversion  is  a  characteristic  doctrine  of  domestic  English 
law  arising  from  the  distinction  between  realty  and  personalty, 
and  whether  it  is  a  judge-made  rule,  as  in  the  Becchtold  case, 
or  has  been  expressed  in  statutory  form,  as  in  the  Cutcliffe  case, 
in  either  event  the  doctrine  can  have  no  application  to  a 
particular  situation  unless  it  has  first  been  decided  in  accord¬ 
ance  with  the  conflict  rules  of  the  forum  that  the  proper  law 
is  domestic  English  law  or  some  other  law  that  distinguishes 
between  realty  and  personalty  and  includes  the  doctrine  of 
conversion.  After  the  proper  law  has  been  selected,  (that  is,  as 
it  is  submitted,  Ontario  law,  because  at  the  material  time  the 
interest  of  the  de  cujus  was  not  an  interest  in  land),  then  of 
course  the  domestic  rules  of  the  selected  proper  law  will  be 


{g)  In  England  the  provision  has  been  substantially  reproduced 
in  the  Settled  Land  Act,  1925,  s,  76,  sub-s.  5;  c/.  note  (j),  infra. 

(h)  As  to  the  meaning  of  “land"  in  this  connection,  see  note  (m), 
infra. 
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applicable  in  their  entirety,  but  even  if  by  those  rules  the  pro¬ 
perty  will  for  purposes  of  devolution  be  regarded  as  being 
converted  from  personalty  to  realty,  this  will  not  involve  any 
reconsideration  of  the  selection  of  the  proper  law. 

It  is  also  submitted  that  in  the  Catcliffe  case  Morton  J.  was 
in  error  in  thinking  that  his  conclusion  was  supported  by 
anything  that  was  said  or  decided  in  In  te  Cartwright  ( iJ .  In 
this  latter  case  certain  freehold  estates  in  land  situated  in  Eng¬ 
land  were  held  in  trust,  and  the  testator,  as  tenant  for  life, 
had  sold  them  under  the  Settled  Land  Acts,  and  part  of  the 
proceeds  were  still  retained  by  the  trustee  and  invested  in 
personal  securities.  The  testator,  having  become  absolutely 
entitled  to  the  investments  representing  the  sale  of  the  freehold 
estates  subject  to  certain  charges,  purported  to  dispose  of  them 
by  a  will  made  in  France  in  French  form.  The  testator  being 
a  British  subject  domiciled  in  England,  the  will,  not  being  in 
the  domiciliary  form,  was  invalid  in  point  of  form  unless  it 
was  a  will  of  '^personal  estate''  within  Lord  Kingsdown's  Act. 
It  was  held  that  the  will  was  invalid,  because  by  virtue  of  the 
Settled  Land  Act,  1925,  s.  75,  sub-s.  5  (jJ,  the  investments 
must  be  treated  as  real  property  This  decision  is  in  accord¬ 
ance  with  previous  cases  relating  to  the  construction  of  Lord 
Kingsdown's  Act,  but  it  has  no  relevance  to  the  point  decided 
in  the  Catcliffe  case,  in  which  Lord  Kingsdown's  Act  was  not 
in  question.  ^  Lord  Kingsdown's  Act  is  an  example  of  an  un¬ 
fortunate  legislative  error  faithfully  perpetuated  by  the  courts. 
By  this  statute  it  was  provided  in  effect  that  *‘as  regards  per¬ 
sonal  estate"  a  will  made  by  a  British  subject  outside  of  the 
United  Kingdom  should  be  valid  (that  is,  so  far  as  formalities 
arc  concerned)  if  made  according  to  the  forms  required  by  the 
law  either  of  the  place  of  making  or  of  the  domicile  of  the 
testator  at  the  time  of  making  or  of  the  domicile  of  origin, 
within  the  British  dominions,  of  the  testator.  What  was 
obviously  intended  was  to  give  a  testator,  in  the  case  of  a 
will  of  movables,  a  choice  among  the  forms  of  three  different 
laws,  in  addition  to  any  of  the  forms  available  to  him  under 
the  existing  conflict  rule  relating  to  wills  of  movables,  namely, 
those  required  by  the  law  of  his  domicile  at  the  time  of  his 
death.  Unfortunately,  however,  the  British  Parliament,  com¬ 
mitting  an  error  of  which  judges  and  even  extrajudicial  writers 

(i)  119393  Ch.  90. 

(f)  See  note  (g),  supra 
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are  sometimes  guilty,  spoke  not  of  wills  of  movables,  but  of 
wills  of  'personal  estate”;  with  the  result  that  the  statute 
applies  not  only  to  wills  of  movables,  but  also  to  wills  of  im¬ 
movables  in  some  circumstances,  but  not  in  others  ik). 

By  way  of  contrast  with  the  principle  stated  at  the  beginning 
of  this  comment,  that  is,  that  the  selection  of  the  proper  law 
governing  succession  is  based  on  the  distinction  between  im¬ 
movables  and  movables  and  not  on  the  distinction  between 
realty  and  personalty,  Lord  Kingsdown*s  Act  provides  in  ef¬ 
fect  that  on  the  single  question  of  the  formal  validity  of  a 
will  made  by  a  British  subject  some  alternative  formalities  are 
allowed  to  the  testator  in  the  case  of  personalty  as  distinguished 
from  realty.  Thus,  a  will  of  a  freehold  estate  in  land  held 
upon  trust  for  sale  and  conversion  into  personalty,  but  not  yet 
sold,  is  within  the  statute,  and  the  testator  may  use  either  the 
forms  of  the  lex  ret  sitae,  because  the  subject  matter  is  in  fact 
an  interest  in  immovables,  or  any  of  the  alternatives  mentioned 
in  the  statute,  because  by  virtue  of  the  doctrine  of  conversion 
the  subject  matter  is  personalty  { IJ .  Conversely,  a  will  relat¬ 
ing  to  movables  held  upon  trust  for  sale  and  conversion  into 
realty  is  outside  the  statute,  because  the  subject  matter  is  by 
virtue  of  the  doctrine  of  conversion  realty,  but  is  in  fact  an 
interest  in  movables,  and  therefore  the  testator  must  use  the 
forms  of  the  law  of  his  domicile  ( mJ .  The  inveterate  conserv¬ 
atism  of  lawyers  may  help  to  explain,  though  it  cannot  justify, 


(k)  1  have  elsewhere  attempted  to  state  some  of  the  incongruities 
resulting  from  Lord  Kingsdown’s  Act;  see  especially  chapter  22, 
§  2(3),  and  chapter  23. 

(Z)  In  re  Lyne*$  Settlement  Trusts,  [1919]  1  Ch.  80.  In  the 
case  of  a  leasehold  estate  in  land  held  upon  trust,  the  result  would 
be  the  same  in  the  absence  of  a  trust  for  conversion  into  real^, 
because  the  subject  matter  in  its  actual  condition  at  the  material 
time  would  be  personalty  and  also  an  interest  in  land. 

(m)  C/.  In  re  Cartwright,  note  (i),  supra»  In  the  case  of  a 
freehold  estate  in  land  held  upon  trust  ]for  conversion  into  leasehold, 
Lord  Kingsdown^s  Act  would  apply,  and  the  testator  may  use  either 
the  forms  of  the  lex  rei  sitae  or  any  of  the  alternatives  allowed  by 
the  statute;  and  in  the  case  of  movables  held  upon  a  similar  trust 
the  testator  may  use  either  the  forms  of  the  lex  domicilii  or  any  of 
the  alternatives  allowed  by  the  statute.  In  the  Cartwright  case, 
[19393  Ch.  90,  at  p.l04,  Greene  M.R.  suggests  that  the  word  “land” 
in  the  Settled  Land  Acts  (notes  (g),  (h)  and  (j),  supra,  must  be 
construed  as  meaning  a  freehold  estate  if  a  settled  freehold  has  been 
sold,  and  as  meaning  a  leasehold  estate  if  a  settled  leasehold  has 
been  sold,  with  of  course  a  corresponding  difference  of  result  with 
regard  to  the  application  of  Lord  Kingsdown^s  Act. 
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the  perpetuation  of  the  incongruous  features  of  a  statute  passed 
in  1861. 


Supplementary  Observations  (1946) 

While  I  adhere  to  the  opinion  expressed  in  the  foregoing 
comment  that  the  decision  in  the  Catcliffe  case  was  erroneous, 
I  ought  to  mention  the  fact  that  in  a  subsequent  comment  ( nJ 
the  decision  was  approved,  on  the  ground  that  “the  Settled 
Land  Act  was  intended  not  to  let  the  accident  of  the  sale  of 
a  portion  of  settled  land  cause  the  proceeds  to  devolve  in  a 
manner  different  from  the  rest  of  the  land,  regardless  of  where 
decedent  was  domiciled.” 

It  is  of  course  unquestionable  that  the  Parliament  of  the 
United  Kingdom  could,  as  to  interests  in  things  situated  in 
England,  amend  not  only  the  domestic  law  of  England  with 
respect  to  succession,  but  also  amend  the  conflict  rules  of  the 
law  of  England  with  respect  to  succession.  Parliament  could, 
in  the  specific  situation,  provide  that  succession  to  things 
which  are  in  fact  movable  or  intangible  should  be  governed 
by  the  lex  ret  sitae  in  partial  deviation  from  the  general  rule 
that  succession  to  movables  and  intangibles  is  governed  by  the 
lex  domicilii.  Whether  Parliament  intended  to  do  this,  that 
is,  whether  the  statute  should  be  construed  as  doing  this,  is  an¬ 
other  matter.  The  presumption  seems  to  be  strong  that  an 
amendment  of  the  law  of  England  with  regard  the  doctrine 
of  conversion,  a  peculiar  feature  of  the  domestic  law  of  Eng¬ 
land  and  other  Anglo-American  countries,  should  be  construed 
merely  as  an  amendment  of  the  domestic  law  of  England,  and 
therefore  should  be  applicable  only  to  a  case  in  which  on  the 
general  principles  of  the  conflict  of  laws  the  succession  is  gov¬ 
erned  by  the  domestic  law  of  England. 


(tt)  (1940),  54  Harv.  LRev.  134. 
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PROPERTY  IN  LAND  AND  CONTRACT  OR  EQUITY 
REGARDING  LAND;  JURISDICTION  OF  COURTS* 

§  1.  Title  to  or  possession  of  land,  p:  519. 

§  2.  Property  or  interest  and  legal  relations,  p.  522. 

§  3.  Contract  or  equity  with  respect  to  land,  p.  528. 

§  4.  Jurisdiction  of  courts,  p.  534. 

§  1.  Title  to  and  Possession  of  Land. 

The  general  conflict  rule  that  questions  of  the  aeation, 
acquisition,  transfer  and  extinction  of  interests  in  land  (im- 
movahle  things)  are  governed  by  the  lex  tei  sitae,  that  is,  the 
law  of  the  situs  of  the  land,  has  been  already  discussed  with 
particular  reference  to  succession  on  death  (a).  The  general 
rule  applies  also  to  transactions  inter  vivos,  and  it  remains  to 
discuss  the  scope  of  the  rule  dissociated  from  considerations 
peculiar  to  succession  on  death. 

In  the  present  chapter  it  is  assumed  that  the  characterization 
or  classification  of  interests  in  things  is  governed  by  the  lex 
rei  sitae,  including  the  question  whether  an  interest  claimed  is 
an  interest  in  land  (b),  and  that  it  is  only  the  distinction  be¬ 
tween  movables  and  immovables  that  is  material  for  the  pur¬ 
pose  of  the  selection  of  the  proper  law  UJ,  and  that  the  dis¬ 
tinction  between  personal  property  and  real  property  is  im¬ 
material  for  the  purpose  of  the  selection  of  the  proper  law  ^  dJ ; 

*This  chapter  reproduces  in  a  revised  form  §§  5,  6  and  8  of  an 
article,  entitled  Immovables  in  the  Conflict  of  Laws,  published 
(1942),  20  Canadian  Bar  Review  113-122,  133-140,  subsequently- 
forming  part  of  a  chapter,  bearing  the  same  title,  in  my  Law  of 
Mortgages  (3rd  ed.  1942)  796-806,  818-825.  Section  2  of  the  present 
chapter  is  substantially  new. 

(a)  See  chapter  22,  §  2.  As  to  the  basis  of  the  general  rule,  see 
especially  the  first  footnote  to  that  section. 

(b)  See  chapter  4,  §  7,  and  chapter  21,  §  2. 

(c)  In  the  ease  of  succession  on  death,  see  chapter  22.  In  the 
case  of  transfer  inter  vivos  even  this  distinction  may  be  immaterial, 
because  the  lex  rei  sitae  is  the  governing  law  both  as  to  movables  and 
immovables. 

(d)  As  to  this  general  rule,  see  especially  chapter  21,  §  1,  notes 
(p),  (q)  and  (r). 
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but  that  when  the  proper  law  has  been  selected,  and  that  law 
draws  the  distinction  between  personalty  and  realty,  this  dis¬ 
tinction  may  be  material  in  the  application  of  that  law  ieJ. 
It  is  also  assumed  that  for  a  court  of  a  country  other  than  that 
of  the  situs  the  lex  vei  sitae  means  whatever  law,  whether  con¬ 
flict  rules  or  domestic  rules,  has  been  or  would  be  applied  by 
a  court  of  the  situs  (f) .  A  court  of  the  situs  would  of  course 
apply  whatever  law  is  applicable  under  the  conflict  rules  of 
the  forum. 

A  court  in  one  country  should  not  and  usually  will  not 
entertain  proceedings  which  purport  directly  to  affect  the  title 
to  (the  property  in  or  an  interest  in)  land  situated  in  another 
country,  and  cannot  give  an  effective  judgment  with  regard  to 
the  title  to  that  land  or  the  possession  of  it  igJ ,  So  far  as  the 
forum  ret  sitae  is  alone  competent,  it  follows  that  the  conflict 
rules  of  the  lex  fori  ( lex  rei  sitae)  will  be  exclusively  applied, 
and  as  a  general  rule  those  conflict  rules  will  make  applicable 
the  domestic  rules  of  the  lex  rei  sitae.  There  may,  however, 
be  questions  with  respect  to  land  which  are  not  characterized 
as  questions  of  title  (property,  interest)  and  as  regards  which 
some  law  other  than  the  lex  rei  sitae  is  or  may  be  the  proper 
law,  and  as  regards  which  a  court  in  a  country  other  than  that 
of  the  situs  has  or  may  assume  jurisdiction.  Questions  of  this 
kind  will  be  discussed  later  (h) ,  and  it  remains  to  discuss  the 
scope  of  the  general  rule  stated  at  the  beginning  of  the  present 
chapter. 

E>icey  ii)  says: 

Rule  150. — ^AH  rights  over,  or  in  relation  to,  an  immovable  (land) 
are  (subject  to  the  exceptions  herein  mentioned)  governed  by  the 
law  of  the  country  where  the  immovable  is  situate  {lex  situs), 

Westlake,  having  pointed  out  that  the  principle  of  the  lex 
situs,  or  of  the  real  statute,  was  eagerly  seized  on  in  England  in 
its  application  to  land,  and  that  the  principle  received  there 
its  utmost  development  ijJ,  states: 


{e)  See  chapter  22,  §  2(1),  footnote  (k).  It  is  less  likely  in  the 
^se  of  transfer  mter  vivos  than  in  the  case  of  succession  that  the 
distinction  between  personalty  and  realty  will  be  material. 

(/)  See  chapter  22,  §  2(8). 

(g)  See  §  4  of  the  present  chapter,  infra, 

(h)  See  §§  3  and  4  of  the  present  chapter,  and  chapter  31, 

§  3. 


(^)  Conflict  of  Laws  (5th  ed.  1932).  The  exceptions  to  Dicey^s 
rule  relate  to  matters  discussed  in  chapter  22,  §  2(1)^  in 
§§  3  and  4  of  the  present  chapter,  and  in  chapter  31,  §  3. 

(j)  Private  International  Law  (7th  ed.  1925)  216. 


§  1.  Title  TO  Land 
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§  156.  All  questions  concerning  the  property  in  immovables, 
including  the  forms  of  conveying  them,  are  decided  by  the  lex  sittLS, 

As  to  the  form  of  a  conveyance  of  any  interest  in  land, 
the  rule  is  settled  that  the  lex  rei  sitae  must  be  complied  with. 
The  rule  clearly  applies  to  any  case  in  which  the  priority  or 
validity  of  the  interest  of  a  grantee  or  mortgagee  depends  on 
his  having  the  legal  estate,  that  is,  the  title  to  or  property  in 
the  land,  strictly  speaking  ikJ.  Equally  clearly,  so  far  as 
priority  or  validity  depends  upon  registration  under  any  system 
of  registration  of  instruments  relating  to  land,  the  lex  rei  sitae 
must  be  complied  with  as  regards  formalities  (IJ.  A  fortiori, 
in  the  case  of  land  subject  to  a  system  of  registration  of  titles, 
an  instrument  must  in  point  of  form  comply  with  the  lex  situs 
of  the  land,  because  it  must  be  in  registrable  form  according  to 
that  law,  and  it  must  be  registered,  in  order  that  it  may  be 
fully  effective  so  as  to  pass  an  estate  or  interest  in  the  land  as 
against  a  transferee  in  good  faith.  It  is  true  that  unregistered 
or  so-called  equitable  interests  may  be  created,  but  persons 
claiming  such  interests  must,  in  order  to  protect  themselves, 
comply  with  the  lex  situs  as  to  the  registration  of  caveats, 
cautions,  etc.,  and,  generally  speaking,  the  importance  of  un¬ 
registered  instruments  is,  under  the  land  titles  system,  reduced 
to  a  minimum. 

Almost  all  the  incidents  which  arise  in  connection  with 
land  are  governed  by  the  lex  rei  sitae.  Thus,  the  liability  for 
deterioration  or  waste,  though  it  may  by  accident  be  enforceable 
in  another  country  in  personam,  is  to  be  decided  and  measured 
by  the  lex  rei  sitae  imJ,  Restraints  imposed  by  the  lex  rei 
sitae  on  the  transfer  of  land  are  binding  elsewhere,  and  con¬ 
versely  restraints  imposed  by  the  law  of  one  country  on  the 
transfer  of  land  are  not  applicable  to  land  in  another  country 
inJ. 


{k)  Adams  v.  Chitterhuck  (1883),  10  Q.B.D,  403;  Re  Mills 
(1912),  3  O.W.N.  1036,  3  D.L.R.  614;  cf.  Foote,  Private  Intemation- 
Law  (5th  ed.  1925)  250  Dicey,  Conflict  of  Laws  (5th  ed.  1932) 
586-587. 

(0  Cf.  Hicks  V.  Powell  (1869),  L.R.  4  Ch.  741;  Norton  v.  Florence 
Land  and  Public  Works  Co,  (1877),  7  Ch.  D.  332.  See  also  Bank  of 
Africa  v.  Cohen,  [1909]  2  Ch.  129,  in  chapter  31,  §  3. 

(m)  Cf.  Foote,  Private  International  Law  (5th  ed.  1925)  243, 
citing  Batthyany  v.  Walford  (1886),  36  Ch.  D.  269. 

(n)  Cf.  Foote,  op.  cit,  p.  252.  See  also  Freke  v.  Lord  Carhery 
(1873),  L.R.  16  Eq.  461  (trust  for  accumulation  contrary  to  the 
Thellusson  Act) ;  In  re  Hoyles,  Row  v.  Jagg,  [1911]  1  Ch.  179,  (gift 
of  mortgage  to  a  charitable  use),  cited  in  chapter  22,  §  2(2). 
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Westlake  (o)  also  states: 

§  157.  Interests  in  land  which  are  limited  in  duration,  whether 
for  terms  of  years,  for  life,  or  otherwise;  interests  in  land  which  are 
limited  in  their  nature,  as  legal  (ex  jure  Quiritium — Gaius)  or  bene¬ 
ficial  (in  bonis — Gaius) ;  servitudes,  charges,  liens,  and  all  other 
dismemberments  of  the  property  in  land;  are  immovables  as  well  as 
the  land  itself. 

If,  instead  of  the  concluding  words  ''are  immovables  as  well 
as  the  land  itself/'  we  read  “are  property  in  immovables  within 
the  meaning  of  §  156"  (p),  confusion  between  the  land  and 
the  property  in  land  will  be  avoided,  and  Westlake's  meaning 
will  be  made  dearer  because  the  concluding  words  of  §  157 
will  be  brought  into  accord  with  their  immediate  context 
(“dismemberments  of  the  property  in  land")  and  with  §  156 
— ^the  intention  of  the  author  obviously  being  to  define  in  §  157 
what  is  included  in  “property  in  immovables"  in  §  156. 

It  thus  appears  that  the  concept  of  property  in  land  or  an 
interest  in  land  within  the  meaning  of  the  general  conflict  rule 
stated  at  the  beginning  of  the  present  chapter  is  a  wide  one, 
including  equitable  interests  and  other  interests  which  are  not 
exactly  equivalent  to  the  property  in  land  in  the  strictly  legal 
sense. 


§  2.  Property  or  Interest  and  Legal  Relations* 

At  this  point  we  are  confronted  with  a  fundamental  prob¬ 
lem,  which  may  be,  alternatively,  expressed  in  two  ways: 

(1)  The  concept  of  property  or  interest  in  land  or  any 
other  thing  may  be  so  wide  that  it  includes  all  legal  relations 
(a)  arising  from  contracts  or  equities  with  respect  to  land  or 
other  thing,  notwithstanding  that  it  is  commonly  said  ( b.)  that 
some  of  these  relations  may  be  governed  by  some  law  other 
than  the  lex  ret  sitae. 

(2)  The  alleged  concept  of  property  or  interest  in  land 
or  any  other  thing  may  on  analysis  be  found  to  be  indistin¬ 
guishable  from  the  concept  of  legal  relations  with  respect  to 
land  or  other  thing:  and  nevertheless  certain  conflict  rules,  as 
commonly  stated,  appear  to  be  based  upon  the  theory  that  these 
two  concepts  are  distinguishable. 

(o)  Private  International  Law. 

the  property  in  immovables 

...  are  deciaed  by  the  lex  situs” 

(a)  The  word  “legal”  being  here  used  as  including  “equitable.” 

(b)  See  §  3,  infra. 


2.  Property  and  Legal  Relations 
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The  matter  deserve  further  elucidation,  and  for  this  purpose 
it  seems  worthwhile  next  to  consider  certain  portions  of  the 
Conflict  of  Laws  Restatement  and  the  Property  Restatement  of 
the  American  Law  Institute,  Thus,  the  general  conflict  rule 
stated  at  the  beginning  of  the  present  chapter  is  expressed  in  the 
Conflict  of  Laws  Restatement  in  a  series  of  rules  stated  in 
terms  of  "'an  interest  in  land,”  and  making  applicable  the  lex 
ret  sitae  (cJ. 

On  the  other  hand,  under  the  heading  '‘Contracts,”  we  find 
the  following  sections: 

§  340.  The  law  of  the  place  of  contracting  determines  the 
validity  of  a  promise  to  transfer  or  to  convey  land. 

§  341.  (1)  The  law  of  the  place  where  a  deed  of  conveyance 
of  an  interest  in  land  is  delivered  determines  the  contractual  duties 
of  the  grantor. 

(2)  The  law  of  the  state  where  the  land  is  determines  those 
duties  of  the  grantor  with  respect  to  the  land  which  are  not  con¬ 
tractual  in  character. 

The  rules  stated  in  §§  340  and  341(1)  are  substantially 
different  from  the  rules  as  to  the  proper  law  of  a  contract  with 
respect  to  land  stated  in  English  cases,  as  will  appear  later  (dj^ 
but  for  the  moment  I  am  concerned  only  with  the  attempt  of 
the  Restatement  to  distinguish  between  a  transaction  that 
creates  or  transfers  an  interest  in  land  and  a  transaction  that 
merely  creates  a  contractual  or-  personal  right  with  respect  to 
the  land.  The  concept  of  "interest”  in  land,  in  the  Re¬ 
statement,  is  a  wide  one,  as  explained  in  the  following  pas¬ 
sages: 

The  word  ^‘interest”  is  used  in  the  Restatement  of  this  subject 
both  generically  to  include  varying  aggregates  of  rights,  privileges, 
powers  and  immunities  and  distributively  to  mean  any  one  of  them. 
(Comment  &  on  §  42). 

The  word  “interest”  is  used  throughout  the  Restatement  of  this 
subject  as  indicating  the  normally  beneficial  side  of  a  legal  relation, 
as  a  right,  power,  privilege  or  immunity.  The  word  “property”  is 
used  throughout  the  Restatement  as  a  synonym  for  interest  as  thus 
explained.  It  may,  therefore,  be  used  to  denote  a  single  interest,  as 

(c)  See,  e.^.,  §  214  (legal  effect  and  intppretation  of  words  used 
in  instrument  of  conveyance),  §  215  (validity  of  conveyance),  §  216 
(capacity  to  convey),  §  217  (formalities),  §  218  (substantial  val¬ 
idity),  §  219  (capacity  of  grantee),  §  220  (effect  of  conveyance), 
§  221  (nature  of  interest),  §  222  (non-possessory  interests), 

225-229  (mortgage  on  land).  On  the  other  hand, 
§  230  (lien  on  land)  and  §  231  (charge  on  land)  omit  any  reference 
to  “interest”.  Under  the  heading  “Powers,”  §§  232,  235  and  236 
refer  to  “land,”  while  §§  233  and  234  ref  ere  to  “interest”  or  “inter- 
ests”  in  land. 

(d)  See  §  3,  mfra. 
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the  right  under  a  contract  for  the  payment  of  money.  Normally, 
however,  throughout  the  Restatement,  it  is  used  to  designate  a  group 
of  two  or  more  interests  with  regard  to  a  particular  thing,  as  a  piece 
of  land,  a  chattel,  a  chose  in  action.  The  word  ^‘property”  is  never 
used  to  indicate  a  thing  in  regard  to  which  the  interest  exists;  that 
is,  it  is  never  used  as  a  synonym  for  land  or  chattels.  The  word 
‘^thing”  is  used  with  broadest  connotation,  to  include  not  only  tangible 
but  intangible  things.  (Introductory  note  to  chapter  7,  Property). 

For  further  elucidation  of  the  terms  “rights,  privileges, 
powers  and  immunities*'  we  must  turn  to  the  Property  Re¬ 
statement. 

In  §  5  of  the  Property  Restatement  (e)  “interest"  is  defined 
in  the  same  way  as  it  is  defined  in  comment  i)  on  §  42  of  the 
Conflict  of  Laws  Restatenient  above  quoted.  The  word  “pro¬ 
perty,"  as  stated  in  the  Introductory  note  in  chapter  1,  “is 
used  in  this  Restatement  to  denote  legal  relations  between  per¬ 
sons  with  respect  to  a  thing."  “Legal  relations"  are  analyzed 
and  subdivided  into  four  types  expressed  by  the  words  “right" 
(with  its  correlative  “duty"),  “privilege"  (with  its  correlative 
“absence  of  right"),  “power"  (with  its  correlative  “liability") 
and  “immunity"  (with  its  correlative  “disability"),  defined 
as  follows  (f): 

§  1.  A  right  ...  is  a  legally  enforceable  claim  of  one  person 
against  another,  that  the  other  shall  do  a  given  act  or  shall  not  do  . 
given  act. 

§  A  privilege  ...  is  a  legal  freedom  on  the  part  of  one  person 
as  against  another  to  do  a  given  act  or  a  legal  freedom  not  to  do 
a  given  act, 

§  3.  A  power  ...  is  an  ability  on  the  part  of  a  person  to  produce 
a  change  in  a  given  legal  relation  by  doing  or  not  doing  a  given  act. 

§  4.  An  immunity  ...  is  a  freedom  on  the  part  of  one  person 
against  having  a  given  legal  relation  altered  by  a  given  act  or 
omission  to  act  on  the  part  of  another  person. 

With  particular  reference  to  equitable  interests,  the  Conflict 
of  Laws  Restatement  contains  the  following  sections: 

§  239.  Whether  a  person  has  an  equitable  interest  in  land  is 
determined  by  the  law  of  the  state  where  the  land  is, 

§  240.  A  court  of  one  state  cannot  by  its  decree  create  an  equit¬ 
able  interest  in  land  in  another  state. 


(e)  Promulgated  by  the  American  Law  Institute  in  1936,  two 
years  after  the  promulgation  of  the  Conflict  of  Laws  Restatement. 

(/)  Adopting  in  effect  the  table  of  jural  correlatives  contained  in 
Hohf eld.  Fundamental  Legal  Conceptions  as  Applied  in  Judicial  Reas- 
reprinted  from  the  same  author’s  article  (1913). 
23  Yale  KJ.  16;  Cook,  Hohfeld’s  Contributions  to  the  Science  of 
Law  (1919),  28  IJale  L.J.  721,  reprinted  as  an  introduction  to  the 
w  ab^nce  of  right,”  correlative  of  “privilege,” 

Kf  Conflict  of  lIw^ 
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§  241.  The  validity  of  a  trust  of  an  interest  in  land  is  determined 
by  the  law  of  the  state  where  the  land  is. 

The  comments  appended  to  §  239  include  the  following: 

An  equitable  interest  in  land  is  to  be  distinguished  from  a  right 
against  the  owner  for  a  conveyance  of  the  land  by  him,  which  may 
be  enforced  by  a  court  of  any  state  by  ordering  the  owner  to  convey 
the  land;  but  this  order  will  have  no  effect  upon  any  interest  in 
the  land  if  made  by  a  court  outside  the  state  where  the  land  is.  The 
interests  will  be  affected  only  if  the  owner  transfers  them  in  pur¬ 
suance  of  the  order. 

Whether  the  beneficiary  of  a  trust  of  land  has  an  equitable  interest 
in  the  land  as  contrasted  with  a  merely  personal  claim  against  the 
trustee  is  determined  by  the  law  of  the  state  where  the  land  is. 

The  distinction  stated  in  the  passages  just  quoted  between 
an  equitable  interest  in  land  and  a  mere  personal  claim,  and 
the  parallel  distinction  drawn  between  a  conveyance  or  mort¬ 
gage  of  land,  governed  by  the  lex  ret  sitae  (g),  and  contractual 
duties  under  a  conveyance  of  land  or  a  promise  to  convey  land, 
which  may  be  governed  by  another  law  (h),  are  somewhat 
mystifying  against  the  background  of  the  adoption  in  the  Re¬ 
statement  of  the  theory  that  an  interest  in  land  is  merely  '*the 
normally  beneficial  side  of  a  legal  relation,  as  a  right,  power, 
privilege  or  immunity*'  (i).  The  mystification  is  not  lessened 
if  we  turn  to  the  consideration  of  the  controversial  question  as 
to  the  nature  of  equitable  interests,  bearing  in  mind  that  not 
only  in  the  Restatement,  but  also  in  Westlake's  rule  157  quoted 
in  §  1  of  the  present  chapter  (j),  equitable  interests  as  well 
as  legal  interests  are  included  in  interests  in  land  within  the 
rule  that  questions  of  the  creation,  acquisition,  transfer  and 
extinction  of  interests  in  land  are  governed  by  the  lex  rei  sitae. 

It  is  impossible  to  discuss  the  nature  of  equitable  interests 
for  the  present  purpose  without  some  reference  to  Maitland's 
well  known  thesis  ik)  that  all  equitable  interests  are  jura  in 

(g)  See  §§  214  ff.,  cited  in  note  (c),  supra* 

(h)  See  §§  340,  341,  quoted  earlier  in  the  present  §  2. 

(i)  Already  quoted  in  the  present  §  2  from  the  introductory  note 
to  chapter  7  of  the  Conflict  of  Laws  Restatement. 

(j)  See  notes  (o)  and  (p)  in  §  1,  supra* 

(k)  Equity  and  the  Forms  of  Action  (1909)  111  ff.,  122  g.;  Equity 
(2nd  ed.  1936)  106  ff.,  117  ff.;  ef*  Duff  J.  (afterwards  C.J.C.)  in 
Forth  V.  Alliance  Investment  Co.  (1914),  49  Can.  S.C.R.  384,  at  p. 
390,  20  D.L.R.  356,  at  p.  361:  ‘Trimarily  the  equitable  rights  were 
rights  in  personamy  but  the  peculiar  nature  and  efficacy  of  the  reme¬ 
dies  available  in  the  Court  of  Chancery  for  the  enforcement  of  such 
righte  together  with  the  effect  of  the  equitable  doctrine  of  notice,  in 
enormously  widening  the  field  over  which  rights  in  personam  would 
otherwise  have  been  enforceable,  eventually  led  in  certain  cases  to 
such  rights  being  regarded  as  jura  in  re  and  protected  as  rights  of 
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personam,  which  for  some  purposes  are  treated  as  if  they  were, 
and  are  ‘'misleadingly  like,”  jura  in  rem  or  “ownership”  or 
“proprietary  rights”,  but  which  are  in  truth  only  jura  in  per¬ 
sonam  because  they  are  enforceable  against  certain  persons  or 
certain  classes  of  persons,  but  not  against  “the  world  at  large,” 

Maitland's  thesis  has  been  vigorously  disputed.  The  view 
has  been  stated  that  “to  speak  of  equitable  ownership  is  just 
as  accurate  a  use  of  terms  as  to  speak  of  legal  ownership”  (1). 
This  may  be  readily  admitted,  provided  that  it  is  understood 
there  may  nevertheless  be  a  difference  between  equitable  owner¬ 
ship  and  legal  ownership,  or  between  an  equitable  estate  or 
interest  and  a  legal  estate  or  interest  (m). 

In  some  cases,  as,  for  example,  when  the  Court  of  Chancery 
was  asserting  its  jurisdiction  to  make  decrees  against  a  person 
present  in  England  with  respect  to  land  situated  abroad,  the 
court  stressed  the  theory  that  it  was  acting  in  personam  and 
not  dealing  directly  with  the  land  (n) ;  but  even  in  this  class 
of  cases  the  court's  method  of  enforcing  obedience  by  committal 
and  sequestration  had  the  result  of  making  its  decrees  more  truly 
effective  in  rem  than  common  layr  judgments  were.  On  the 
other  hand,  in  other  cases  the  same  Court  of  Chancery  developed 
a  theory  of  equitable  interests  or  estates  in  land  and  a  system 
of  priorities  (o),  frankly  treating  such  interests  or  estates  ob- 


ownership."  See  also  Langdell,  Brief  Survey  of  Equity  Jurisdiction 
(2nd  ed.  1908)^  4  ff.,  251  ff.  The  effect  of  Hohfeld^s  analysis  on 
Maitland's  thesis  will  be  noted  later.  It  may  be  mentioned  incident¬ 
ally  that  Maitland's  other  thesis,  that  the  relation  between  law  and 
eqnixy  was  not  one  of  “conflict,”  is  the  subject  of  devastating  criti¬ 
cism  in  Hohfeld,  Fundamental  Legal  Conceptions  (1923)  115  ff., 
esp^ially  at  p.  121;  cf.  Cook's  Introduction  to  Hohf eld's  book,  at  pp. 

16  u.,  and  Cook,  review  of  Billson,  Equity  in  its  Relation  to  Com- 
mon  Law  (1917),  27  Yale  L.J.  290.  A  compromise  view  is  suggested 
by  Hanbiiry,  Modem  Equity  (4th  ed.  1946)  67. 

SI'l  SMtt,  N^ure  of  the  Eights  of  the  Cestui  que  Trust  (1917), 

17  Columbia  L.  Rev.  269,  at  p.  276;  cf.  Scott,  Law  of  Trusts  a939)! 
23^' I  BP-  678-690;  contrast  Stone,  Nature  of  the  Rights  of 
the  CestMj  queTrv^t  (1917),  17  Columbia  L.  Rev.  467,  at  p.  500.  Han- 

Modern  Equity  (4th  ed.  1946)  102, 103,  suggests  an  intermediate 

«  Contrast  Turner,  Equity  of  Redemption  (1931),  chapters  2 

and  3,  leading  to  the  conclusion  that  a  mortgagor’s  equity  of  redemp- 

nf  remarks  of  some  reviewers 

of  Turner;  Holdsworth  (1931),  47  L.Q.  Rev.  428,  at  p.  429  (“An 
estate  in  the  land  of  a  peculiar  kind’’);  Plucknitt  (1932), 
45  Harv.  L.  Rev.  1279,  at  pp.  1280,  1281.  \ 

(*i)  See  §  4,  infra. 

(o)  Cf.  my  Law  of  Mortgages  (3rd  ed.  1942)  95-114. 
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jectively  or  reifying  them  fpL  so  that  they  were  entitled  to 
rank  along  with  legal  interests  or  estates,  saving  always  the 
parmount  claim  of  a  person  who  acquired  the  legal  estate  for 
value  in  good  faith  and  without  notice  iq).  The  partial  as- 
similation  of  equitable  interests  and  legal  interests  must,  how¬ 
ever,  be  considered  in  the  light  of  Hohfeld’s  analysis  of  legal 
relations  ( r) .  There  docs  not  seem  to  be  much  point  in  insist¬ 
ing  on  the  proprietary  nature  of  an  equitable  interest,  similar 
to  the  proprietary  nature  of  a  legal  interest,  in  a  thing,  if  interest 
or  property  denotes  the  normally  beneficial  side  of  a  legal  re¬ 
lation  or  of  legal  relations  between  persons  with  respect  to  a 
thing,  or,  in  other  words,  varying  aggregates  of  rights,  priv¬ 
ileges,  powers  and  immunities,  or  one  or  some  of  them,  with 
respect  to  a  thing  (s).  The  misleading  expression  jus  in  tern 
itJ,  by  contrast  with  jus  in  personam,  seems  to  suggest  the 
•untenable  theory  that  there  can  be  a  right  against  a  thing,  as 
distinguished  from  right  against  a  person  or  the  benefit  of  a 
legal  relation  between  persons  with  respect  to  a  thing.  In  the 
conflict  of  laws  this  theory  seems  to  underly  tne  attempt  to 
distinguish  between  proprietary  rights  or  interests  in  land, 
‘governed  by  the  lex  tei  sitae,  and  contractual  or  equitable  rights 
with  respect  to  land,  possibly  governed  by  some  other  law. 
The  attempt  tends  to  become  futile  if  a  so-called  right  in  rem 
•or  right  in  re  is  merely  the  benefit  of  a  legal  relation  between 
persons  differing  from  a  so-called  right  in  personam  only  in  the 
fact  that  the  right  is  available  against  an  undefined  body  of 
persons  instead  of  being  available  against  a  definite  person  or 
•definite  classes  of  persons  (u). 


(p)  Notably  in  the  case  of  a  cesttii  que  trust's  interest  in  the 
trust  res;  cf.  the  covenantee's  equitable  interest  in  the  land  of  the 
‘Covenantor  under  a  restrictive  covenant,  and  the  mortgagor's  equit¬ 
able  estate  in  the  mortgaged  land. 

(g)  That  is,  even  in  equity,  a  legal  estate  had  priority  over  an 
equitable  interest  or  estate,  other  things  being  equal,  and  a  legal 
-eiAate  was  regarded  as  something  different  in  kind  from  an  equitable 
estate. 

(r)  As  outlined  earlier  in  the  present  §  2,  and  as  in  effect  in- 
‘Corporated  in  the  Property  Restatement  there  quoted. 

(s)  See  comment  5  on  §  42,  and  the  introductory  note  to  chapter 
7,  of  the  Conflict  of  Laws  Restatement,  quoted  earlier  in  the  present 
§  2. 

(t)  Cf.  Hohfeld,  Fundamental  Legal  Conceptions  (1923)  74  ff. 
As  to  the  more  plausible  expression  jus  in  re,  contrasted  with  jus  ad 
rem,  see  Hohfeld,  op.  cit.,  23,  86  ff. 

(u)  In  Hohfeld 's  nomenclature  a  “multitaP*  right  as  distinguished 
.from  a  “paucital”  right.  See  Hohfeld,  op.  cit.,  p.  72. 
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Perhaps  the  true  explanation  of  the  distinction  traditionally 
made  in  the  conflict  of  laws  between  interests  in  land  and  per¬ 
sonal  rights  with  respect  to  land  is  that  even  though  the  dis¬ 
tinction  may  disappear  on  exact  analysis,  there  may  be  sound 
reasons  of  social  convenience  or  practical  expediency  for  resorting 
to  the  lex  ret  sitae  as  to  some  legal  relations  with  respect  to 
land  and  to  some  other  law  as  to  others,  and  that  different 
conflict  rules  expressed  in  terms  of  the  traditional  distinction 
may  be  based  on  undisclosed  but  substantial  reasons.  This 
suggested  explanation  does  not  of  course  avoid  the  difiiculty 
of  drawing  the  line  between  interests  in  land  and  personal 
rights  with  respect  to  land,  and  in  case  of  doubt,  or  if  there 
is  an  irreconcilable  conflict  between  a  person's  interest  in  the 
land  and  another  person's  right  with  respect  to  the  land,  it 
would  seem  that  the  lex  ret  sitae  must  prevail  ( vJ . 

§  3*  Contract  or  Equity  with  Respect  to  Land* 

Although  it  is  almost  universally  stated  that  questions  of 
the  creation,  acquisition,  transfer  and  extinction  of  interests  in 
land  (immovable  things)  are  governed  as  a  general  rule  by  the 
lex  ret  sitae,  that  is,  the  law  of  the  situs  of  the  land  iaJ,  it  has 
sometimes  been  held  and  more  frequently  assumed  that  ques¬ 
tions  arising  from  contracts  with  respect  to  land  or  questions 
of  equities  with  respect  to  land  may  be  governed  by  some  other 
law,  without  sufficient  or  indeed  much  consideration  of  the 
difficulties  inherent  in  the  alleged  distinction  between  interests 
in  land  and  contractual  or  personal  rights  with  respect  to  land 
ibJ ,  or  without  much  or  sufficient  consideration  of  the  possible 
conflicts  between  the  rights  of  the  parties  existing  under  the 
lex  rei  sitae  and  the  rights  of  the  parties  as  declared  by  a  court 
in  an  action  in  a  country  other  than  that  of  the  situs  of  the 
land. 

As  distinguished  from  a  conveyance  of  land  or  a  mortgage 
of  land  or  other  dealing  which  directly  affects  the  title  to  land, 
the  transaction  in  question  may  be  a  contract  with  respect 
to  land  or  a  transaction  which  gives  rise  to  an  equity  with 
respect  to  land,  and  it  has  been  held  that  the  contract  may  be 
governed  by  its  own  proper  law  distinct  from  the  lex  rei  sitae, 
or  the  equity  may  owe  its  existence  to,  and  be  governed  by, 


(t7>  As  is  suggested  in  §  3,  infra. 

(а)  See  §  supra. 

(б)  See  §  2,  supra. 
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some  law  other  than  the  lex  ret  sitae.  In  any  event,  however, 
it  would  appear  that  the  contract  or  equity  must  in  its  per- 
formance  or  enforcement  comply  with  the  lex  rei  sitae  or  at 
least  not  be  repugnant  to  the  lex  rei  sitae.  Examples  of  trans¬ 
actions  with  respect  to  land  which,  as  has  been  held,  may  be 
governed  by  some  law  other  than  the  lex  rei  sitae  are  a  contract 
for  the  sale  of  land,  a  contract  to  make  a  mortgage,  or  any  other 
form  of  equitable  mortgage  operating,  by  way  of  contract  or 
executory  assurance  or  otherwise,  as  an  equitable  charge  on  land. 

In  Poison  V.  Stewart  UJ  Holmes  J.  said: 

It  is  true  that  the  laws  of  other  states  cannot  render  valid  con¬ 
veyances  of  property  within  our  borders  which  our  laws  say  are 
void,  for  the  plain  reason  that  we  have  exclusive  power  over  the 
res  .  ,  .  But  the  same  reason  inverted  establishes  that  the  ler  rei 
sitae  cannot  control  personal  covenants  not  purporting  to  be  con¬ 
veyances,  between  persons  outside  the  jurisdiction,  although  con¬ 
cerning  a  thing  within  it. 

Accordingly,  the  learned  judge  held  that  a  contract  made 
in  North  Carolina  between  husband  and  wife  for  the  con¬ 
veyance  of  land  situated  in  Massachusetts  was  enforceable  in 
Massachusetts,  because  it  was  valid  as  a  contract  by  the  domestic 
law  of  the  place  of  making,  though  invalid  by  the  domestic 
law  of  the  situs  of  the  land.  The  result  can  hardly  be  called 
satisfactory  idJ. 

In  the  Conflict  of  Laws  Restatement  it  is  said,  in  a  com¬ 
ment  on  §  340  ieJ : 

There  is  a  distinction  between  a  contract  to  transfer  an  interest 
in  land  and  the  transference  of  the  interest.  The  latter  is  governed 
by  the  law  of  the  state  where  the  land  is,  A  contract  to  transfer 
land  may,  it  is  true,  operate  as  a  transfer  of  an  equitable  interest 
Whether  it  so  operates  depends  upon  the  law  of  the  state  where  the 
land  is  (/) .  Thus,  a  contract  to  transfer  an  interest  in  land  may  be 
valid  as  a  contract  but  inoperative  as  an  actual  transfer;  and  the 
fact  that  it  is  so  inoperative  does  not  affect  its  validity  as  a  contract. 

In  Ex  parte  Pollard,  In  re  Courtney  ( g)  the  title  to  certain 
land  in  Scotland  was  vested  in  one  George  Courtney,  but  the 
land  was  held  by  him  as  partnership  property  on  behalf  of  a 

(c)  (1897),  167  Mass.  211,  Lorenzen,  Cases  on  the  Conflict  of 
Laws  (5th  ed,  1946)  552. 

(d)  Cf.  Stumberg,  Conflict  of  Laws  (1937),  347,  citing  this  and 
other  cases  as  examples  of  the  “possibilities  of  confusion”  inherent  in 
the  distinction  between  questions  of  title  to  land  and  questions  of 
contract. 

(e)  §  340  is  quoted  in  §  2,  supra. 

(/)  See  §  .239,  quoted  in  §  2,  supra. 

{g)  (1840),  Mont.  &  Ch.  239.  See  also  Ex  parte  Holthausen,  In  r*e 
Scheihler  (1874),  L.R.  9  Ch.  722. 
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firm  of  which  he  was  a  partner.  The  firm,  being  indebted  to 
one  George  Pollard,  and  in  consideration  of  further  credit  to  be 
given  by  him,  deposited  with  him  the  title  deeds  and  signed 
and  delivered  to  him  a  memorandum  declaring  that  they  gave 
him  a  lien  upon  the  land,  agreeing  that  he  should  stand  as  an 
equitable  mortgagee  of  the  land,  and  undertaking  on  demand 
to  do  all  such  acts  as  should  better  secure  the  money  advanced. 
There  was  a  finding,  stated  in  a  special  case,  that  by  the  law  of 
Scotland  the  deposit  and  memorandum  did  not  create  any  lien 
or  equitable  mortgage  upon  the  land.  The  firm  having  become 
bankrupt,  and  there  being  a  contest  between  Pollard  and  the 
assignees  in  bankruptcy  on  behalf  of  the  unsecured  creditors, 
it  was  held  by  Lord  Cottenham  L.C.,  reversing  the  Court  of 
Review,  that  effect  should  be  given  to  the  equitable  mortgage, 
there  being  no  competitors  claiming  a  title  to  the  land  by  the 
law  of  Scotland,  and  the  only  parties  resisting  the  claim  being 
the  assignees,  who  were  bound  by  all  the  equities  which  affected 
the  bankrupts.  The  transaction  was,  it  was  held,  one  of  which 
the  court  might  have  decreed  specific  performance  and  comple¬ 
tion  in  accordance  with  the  forms  of  the  law  of  Scotland,  with¬ 
out  violating  any  rule  of  that  law. 

In  the  case  just  mentioned  Lord  Cottenham  said  that 
according  to  the  finding  as  to  the  law  of  Scotland  it  must  be 
understood  merely  that  the  law  of  Scotland  did  not  permit  the 
deposit  and  agreement  to  operate  in  tern,  and  not  that  they 
might  not  give  a  right  to  relief  in  personam:  and  he  added  (h): 

If  indeed  the  law  of  the  country  where  the  land  is  situate  should 
not  permit,  or  not  enable,  the  defendant  to  do  what  the  court  might 
otherwise  think  it  right  to  decree,  it  would  be  useless  and  unjust  to 
direct  him  to  do  the  act;  but  when  there  is  no  such  impediment  the 
courts  of  this  country,  in  the  exercise  of  their  jurisdiction  over  con¬ 
tracts  made  here,  or  in  administering  equities  between  parties  resid- 
inging  here,  act  upon  their  own  rules,  and  are  not  influenced  by  any 
consideration  of  what  the  effect  of  such  contracts  might  be  in  the 
country  where  the  lands  are  situate,  or  of  the  manner  in  which  the 
court®  of  such  countries  might  deal  with  such  equities. 

It  fallows  that  if  the  lex  rei  sitae  positively  excludes  the 
operation  of  the  equitable  doctrine  on  which  the  court  is  asked 
to  act  in  personam,  the  court  will  decline  to  interfere  (zV;  in 
other  words,  a  court  ought  not  to  pronounce  a  decree,  even  in 
personam,  which  can  have  no  specific  operation  without  the 


W  Ex  parU  Pollard,  In  re  Courtney  (1840),  Mont.  &  Ch.  239, 
at  p.  250;  cf.  Westlake,  Private  International  Law,  §  172;  Dicey, 
Conflict  of  Laws  (5th  ed.  1932),  notes  to  rule  150. 

(i)  Cf.  Foote,  Private  International  Law  (5th  ed.  1925)  230. 
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intervention  of  a  foreign  court,  and  which  in  the  country  in 
which  the  land  is  situated  would  probably  be  treated  as  a 
brutum  falmen  (jJ. 

The  decision  in  Ex  parte  Pollard  appears  nevertheless  to  be 
open  to  criticism,  at  least  from  the  point  of  view  of  modern 
English  and  Canadian  bankruptcy  law.  That  law  distinguishes 
between  secured  creditors  and  unsecured  creditors  and  crystal¬ 
lizes  their  respective  rights  at  the  time  when  the  declaration  of 
bankruptcy,  or,  alternatively,  in  Canada,  when  the  authorized 
assignment,  becomes  effective.  At  that  time  the  creditor  had 
no  present  charge  on  the  land  by  the  lex  rei  sitae,  although  he 
had  the  right  by  the  law  of  England  and  by  the  law  of  Scotland 
to  relief  in  personam,  and  by  the  law  of  England  had  a  present 
equitable  mortgage.  It  would  seem  that  he  ought  not  to  have 
been  allowed  to  rank  as  a  secured  creditor  because  at  the 
material  time  he  was  not  such  by  the  lex  rei  sitae.  It  is  true 
that  there  was  no  competing  creditor  claiming  a  charge  on  the 
same  land,  but  there  were  presumably  other  unsecured  creditors 
who  were  prejudiced  by  the  allowance  of  the  claim.  If  the 
debtor  had  not  been  declared  a  bankrupt,  the  decision  would 
be  unobjectionable. 

In  British  South  Africa  Co,  v.  DeBeers  Consolidated  Mines 
ikJ,  Cozens-Hardy  M.R.  said  (1): 

In  my  opinion  an  English  contract  to  give  a  mortgage  on  foreign 
land,  although  the  mortgage  has  to  be  perfected  according  to  the  lex 
situs,  is  a  contract  to  give  a  mortgage  which — inter  partes — is  to  be 
treated  as  an  English  mortgage  and  subject  to  such  rights  of  re¬ 
demption  and  such  equities  as  the  law  of  England  regards  as  neces¬ 
sarily  incident  to  a  mortgage. 

The  contract  in  question  provided  for  loans  to  be  made  by 
the  defendant  to  the  plaintiff,  on  the  security  of  a  floating 
charge  contained  in  debentures  to  be  issued  by  the  plaintiff.  The 
loans  having  been  advanced  and  having  subsequently  been 
repaid,  the  plaintiff  sued  for  a  declaration  that  a  certain  clause 
(by  which  the  plaintiff  undertook  to  grant  to  the  defendant  an 
exclusive  license  to  work  all  diamondiferous  ground  to  which 
the  plaintiff  was  or  might  be  entitled  in  certain  territory)  was 

(f)  Norris  v.  Chambtes  (1860),  3  DeG.  F.  &  J.  584,  at  p.  585, 
Lord  Campbell. 

{h)  C1910]  2  Ch.  502. 

il)  [1910]  2  Ch.  502,  at  p.  515;  cf.  Kennedy  L.J.  at  p,  524.  Both 
passages  were  cited  with  approval  by  Eve  J.  in  Jw  re  Smithy  Lawrence 
V.  Kitson,  [19163  2  Ch.  206,  at  p.  209.  See  also  In  re  The  Anchor 
Line,  [19373  Ch.  483. 
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not  binding  on  the  plaintiff  on  the  ground  that  it  was  a  clog 
on  the  equity  of  redemption.  It  was  held  by  the  Court  of 
Appeal  that  the  proper  law  of  the  contract  was  English,  it  hav¬ 
ing  been  made  in  England  in  English  form,  with  respect  to 
land  in  England  as  well  as  land  in  South  Africa,  notwith¬ 
standing  that  the  clause  in  question  was  invalid  by  English 
law  (m)  and  perhaps  valid  by  South  African  law.  Even  as 
to  the  land  in  South  Africa  it  was  held  that  the  contract  was 
governed  by  English  law  because  it  did  not  create  a  real  right, 
but  merely  a  personal  right  which  an  English  court  might 
enforce  in  personam. 

Westlake  (n)  states  that  "contracts  relating  to  immovables 
are  governed  by  their  proper  law  as  contracts,  so  far  as  the  lex 
situs  of  the  immovables  does  not  prevent  their  being  carried  into 
execution.”  This  doctrine,  including  its  saving  clause,  is  sup¬ 
ported  by  the  cases  already  mentioned,  which  presuppose  that 
the  law  governing  a  contract  with  respect  to  land  may  be  differ¬ 
ent  from  the  lex  ret  sitae.  Conveyances  of  land  are  of  course 
outside  the  scope  of  Westlake's  rule,  as  he  makes  clear  in  an¬ 
other  rule  io).  Furthermore,  the  proper  law  of  a  contract  with 
respect  to  land  is  generally  the  same  as  the  lex  rei  sitae,  either 
because  the  parties  generally  intend  the  contract  to  be  governed 
by  the  lex  rei  sitae  (p),  or,  better,  because  the  country  of  the 
situs  is  generally  the  country  with  which  the  transaction  has 
the  most  real  connection  (qJ. 


(m)  The  judgment  was  reversed  by  the  House  of  Lords  on  the 
ground  that  the  stipulation  for  a  license  was  severable  from  the 
mortgage  transaction  and  therefore  was  not  a  clog  on  the  equity 
of  redemption:  De  Beers  Consolidated  Mines  v.  British  South  Africa 
Co.,  [19123  A.C.  52. 

(n)  Private  International  Law,  §  216.  See  Dicey,  Conflict  of 
Laws  (5th  ed.  1932),  appendix,  note  20,  for  a  discussion  of  West¬ 
lake’s  proposition,  and  the  alternative  doctrine  that  the  lex  rei  sitae 
is  the  governing  law. 


(o)  See  §  1,  supra,  and  Westlake’s  §  156  there  quoted. 

(p)  Dicey’s  rule  163,  stating  that  the  proper  law  is  generally, 
though  not  necessarily,  the  lex  rei  sitae,  must  be  read  along  with  his 
rule  155,  defining  the  proper  law  as  the  law  by  which  the  parties 
intended,  or  may  fairly  be  presumed  to  have  intended,  the  contract 
to  be  governed.  This  “intention  doctrine”  is  stated  in  an  extreme 
form  by  Lord  Wright  in  Vita  Food  Products  v.  Unus  Shipping  Co., 
[19393  A.C.  277,  [19393  2  D.L.R.  1,  [19393  1  W.W.R.  433;  cf.  my 
comment,  with  references  to  the  views  of  various  writers,  in  chapter 
16,  §  3. 

(q)  Westlake,  op.  eit,  §  212. 
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In  Bradburn  v.  Edinburgh  Assurance  Co.  frj  an  applica¬ 
tion  for  a  loan  was  made  in  Ontario  to  the  local  solicitors  of  a 
company  having  its  head  office  in  Scotland,  and  the  loan  was 
approved  by  an  advisory  committee  in  Ontario,  and  the  appli¬ 
cation  was  then  forwarded  to  and  accepted  by  the  directors  in 
Scotland,  the  applicant  being  notified  of  the  acceptance  by 
cablegram.  The  money  was  then  advanced  in  Ontario  upon 
the  security  of  a  mortgage  of  land  situated  in  Ontario,  the 
mortgage  containing  a  proviso  for  defeasance  on  payment  of 
the  principal  and  interest  at  a  specified  bank  in  England,  and 
a  provision  that  payment  might  be  made  by  bank  draft  on 
London,  England,  payable  to  the  mortgagee,  and  either  delivered 
to  the  Ontario  agent  of  the  mortgagee  or  posted  in  Ontario 
addressed  to  the  specified  bank  and  duly  registered.  It  was 
held  that  the  law  of  Canada  governed  the  contract  and  its 
incidents.  The  question  being  whether  the  Dominion  Interest 
Act  applied,  it  was  not  necessary  in  the  circumstances  to  dis¬ 
tinguish  between  the  law  of  Ontario  and  that  of  any  other 
province. 

As  regards  the  formal  validity  of  a  contract  with  respect  to 
land,  the  governing  law  is  the  lex  rei  sitae,  if  the  contract  in¬ 
cludes,  or  forms  part  of,  an  instrument  intended  to  convey 
an  interest  in  land  (s)  .If,  however,  no  conveyance  is  in  question, 
it  is  sometimes  said  that  some  law  other  than  the  lex  rei  sitae 
may  apply,  and  that  this  must  inevitably  be  the  case  as  to  a  con¬ 
tract  which  creates  an  equitable  mortgage  of  foreign  land  where 
this  kind  of  mortgage  is  not  recognized  by  the  lex  rei  sitae  f  t). 
The  general  rule  being  that  the  formalities  of  a  contract  are 
governed  by  the  lex  loci  celebrationis,  it  would  seem  that  this 
is  the  law  which  should  govern  the  formal  validity  of  a  contract 
to  land  if  the  lex  rei  sitae  is  inapplicable,  but  there  is  some  sup¬ 
port  ( u)  for  the  view  that  the  governing  law  should  be  the  pro¬ 
per  law  of  the  contract.  In  any  event  it  must  rarely  happen  that 
the  proper  law  of  a  contract  with  respect  to  land  is  neither 
the  lex  rei  sitae  nor  the  lex  loci  celebrationis. 

From  a  practical,  if  not  theoretical,  point  of  view,  it  would 
appear  to  be  desirable  that,  apart  from  questions  of  procedure, 

(r)  (1903),  5  O.L.R.  657. 

'  (s)  As  to  the  formal  validity  of  a  conveyance  of  an  interest  in 
land,  see  §  1,  supra. 

(t)  Dicey,  Conflict  of  Laws  (5th  ed.  1932)  586-588;  cf.  the  cases 
already  cited  in  the  present  §  3. 

(u)  Cf.  Dicey,  op.  dt.,  rule  163. 
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a  court,  if  it  does  not  decline  jurisdiction  altogether  ( v) ,  ought 
to  apply  the  lex  rei  sitae,  so  far  as  the  circumstances  permit, 
to  the  enforcement  of  any  contract  with  respect  to  land.  It  is 
of  course  impossible  for  a  court  in  one  country  to  give  a  judg¬ 
ment  which  will  be  effective  in  tem  as  regards  a  thing  situated  in 
another  country,  and  when  a  court  grants  relief  in  personam  in 
accordance  with  some  law  other  than  the  lex  rei  sitae,  there  is 
always  the  danger  that  the  court  may  create  rights  and  duties 
inconsistent  with  the  real  relation  of  the  parties  inter  se  as 
regards  the  land,  and  perhaps  inconsistent  with  the  rights  and 
duties  of  the  parties  as  they  may  be  subsequently  declared  by 
a  court  of  the  situs. 


§  4-  Jurisdiction  of  Courts. 

It  is  only  a  court  of  the  country  in  which  land  is  situated 
that  can  effectively  grant  any  remedy  enforceable  in  rem  or  give 
a  judgment  or  make  an  order  directly  affecting  the  title  to 
land  or  the  posession  of  land:  and  while  it  is  not  clear  that 
there  is  any  rule  of  international  law  by  which  a  court  having 
jurisdiction  over  the  defendant  would  be  prevented  from  enter¬ 
taining  proceedings  with  respect  to  foreign  land  merely  on  the 
ground  that  the  proceedings  would  be  ineffective  as  regards  the 
land,  English  courts  do  not  assume  jurisdiction  to  deal  directly 
with  the  title  to  or  the  posession  of  foreign  land  (aJ,  and  do 
not,  or  ought  not  to,  adjudicate  on  any  matter  with  regard  to 
which  they  cannot  give  an  effective  judgment  (bJ. 

On  the  other  hand,  it  is  common  for  the  courts  of  a  country 
to  entertain  actions  in  circumstances  in  which  they  would  not 
admit  that  the  jurisdiction  is  sufficiently  founded  to  entitle  the 
judgment  of  a  foreign  court,  pronounced  in  similar  circum¬ 
stances,  to  be  recognized  as  internationally  binding ;  whereas  the 
true  question  for  private  international  law  in  the  matter  of 
jurisdiction  is  not  what  actions  are  entertained  by  the  courts  of 
a  given  country,  but  in  what  cases  these  courts  will  recognize 


it  i®  suggested  that 

courts  should  be  cautious  with  regard  to  adjudicating  on  claims  with 
respect  to  foreign  land. 

(a)  Cf.  Poote,  Private  International  Law  (5th  ed.  1925)  224: 

«ted  in  thVariG: 

^  It  Co.  v.  Companhia  de  Mogamhique,  [1893] 

a.Ij.  bOZ,  at  p.  624;  Boss  v.  Boss  (1892)  23  O.R.  43. 

Conffiet  of  Laws  (5th  ed.  1932)  30  #.  (“principle  of 
effectiveness,”  or  “test  or  criterion  of  effectiveness”). 
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foreign  judgments  (c) .  It  is  not,  however,  intended  to  discuss 
here  this  *'true  question  for  private  international  law,”  but  it 
is  proposed  to  indicate  some  leading  principles  governing  the 
actual  practice  of  the  courts  in  entertaining  actions  of  a  per¬ 
sonal  character  id)  which  relate  to  land  situated  abroad. 

At  common  law  it  was  necessary,  as  a  general  rule,  that  the 
writ  by  which  an  action  was  commenced  should  be  served  on 
the  defendant  personally  ' 'within  the  realm/'  This  general 
rule  has  of  course  been  departed  from  in  so  far  as  by  statute,  or 
by  rules  of  practice  made  under  statutory  authority,  authority 
has  been  conferred  upon  a  court  to  give  leave  for  service  abroad 
of  a  writ,  or,  in  the  case  of  an  alien  defendant,  notice  of  a 
writ,  in  certain  specified  classes  of  cases.  More  obviously  than 
in  the  cases  in  which  jurisdiction  is  based  upon  service  "with¬ 
in  the  realm,"  the  result  is  to  enlarge  the  classes  of  cases  in 
which  a  court  may  entertain  an  action  although  it  would  not 
admit  that  the  judgment  of  a  foreign  court  pronounced  in 
similar  circumstances  is  internationally  binding  (e).  The 
question  whether  a  court  should  have  power  to  entertain  actions 
against  absent  defendants  and  give  judgments  which,  though 
effective  within  the  territory  of  the  forum,  may  not  be  recog¬ 
nized  as  valid  elsewhere,  is  a  matter  of  policy  for  the  legislature 
and  not  for  the  courts  (f).  The  power  conferred  by  the 
legislature  should,  however,  be  exercized  with  caution,  so  as  to 
avoid  doing  injustice  ig),  and  regard  should  be  had  to  the 
question  whether  the  domestic  forum  or  the  foreign  forum  is 
more  convenient  for  the  trial  of  the  matter  in  controversy  ( h) , 

(c)  Westlake,  Private  International  Law,  chapter  10.  Generally, 
as  to  foreign  judgments,  see  Read,  Recognition  and  Enforcement  of 
Foreign  Judgments  in  the  Common  Law  Units  of  the  British  Com¬ 
monwealth  (1938). 

(d)  All  proceedings  in  the  courts  of  common  law  in  England 
were  personal  in  character;  they  did  not  operate  in  rem.  Castrique 
V.  Imrie  (1870),  L.R.  4  H.L.  414,  at  p.  428,  5  R.C.  899,  at  p.  906, 
Blackburn  J. 

(e)  Cf.  Read,  op.  cit  (note  (c),  supra)  127-131. 

(/)  McMulhin  v.  Traders  Bank  of  Canada  (1912),  26  O.L.R.  1, 
6  D.L.R.  184;  Western  National  Bank  of  City  of  New  York  v,  Perez, 
[18913  1  Q.B.  304,  at  p.  311. 

(y)  Richer  v.  Borden  Farm  Products  Co.  (1921),  49  O.L.R.  172, 
64  D.L.R.  70. 

(h)  Gibbons  v.  Berliner  Gramophone  Co.  (1912),  27  O.L.R.  402, 
8  D.L.R.  471,  reversed  (1913),  28  O.L.R.  620.  13  D.L.R.  376;  Bren¬ 
ner  V.  American  Metal  Co.  (1920),  48  O.L.R.  525,  57  D.L.R.  743, 
affirmed  (1921),  50  O.L.R,  25,  64  D.L.R.  149.  As  to  the  question  of 


536 


Chap.  30.  Property  and  Contract 


and,  especially  if  the  defendant  to  be  served  is  a  foreigner,  any 
doubt  that  may  exist  as  to  the  propriety  of  giving  leave  for 
service  of  the  writ  should  be  resolved  in  the  defendant’s  favour 

ii) . 

If  the  writ  is  served  personally  on  the  defendant  within  the 
territory  of  the  forum  a  judgment  may  be  obtained  against 
him,  notwithstanding  that  his  domicile  and  nationality  are 
foreign,  and  that  his  presence  within  the  territory  is  temporary 

ij) .  provided  that  he  was  not  enticed  within  the  territory  (kJ 
or  brought  within  the  territory  by  the  use.  of  unlawful  force 
(1). 

There  was  also  a  limitation  as  to  jurisdiction  based  upon 
personal  service  of  the  writ  within  the  realm,  namely,  that 
in  the  case  of  a  local,  as  distinguished  from  a  transitory,  action, 
the  cause  of  action  must  have  occurred  within  the  realm.  A 
local  action  was  one  the  cause  of  which  could  not  have  occurred 
elsewhere  than  where  it  did  occur,  as,  for  example,  an  action 
for  trespass  to  land,  and  the  rules  of  venue,  requiring  the 
summoning  of  a  jury  from  the  county  in  which  the  cause 
occurred,  prevented  an  English  court  from  entertaining  a  local 
action  if  the  land  in  question  was  outside  the  realm.  Since 
the  passing  of  the  Judicature  Act  and  notwithstanding  the 
abolition  of  the  requirement  of  local  venue  for  the  trial  of  an 
action,  it  was  held  by  the  House  of  Lords  in  British  South 
^rica  Co.  v.  Companhta  de  Moqambique  (m)  that  a  court 
m  England  has  no  jurisdiction  to  entertain  an  action  to  recover 
damages  for  trespass  to  land  situated  abroad,  there  being  solid 
reasons  why  ^  the  court  should  refuse  to  give  damages  founded 
on  an  adjudication  of  the  proprietary  rights  attached  to  such 
land. 


Sehintz,  ScMntz  v.  Warr, 

r  19411  State  Wheat  Board, 

uy4ij  1  K.B.  402,  and  comment  in  chapter  16,  §  4 

P-  201:  '-e  Sehintz,  supra. 

[18911  1  ?!  V.  Perez, 

149  311;  Read,  op.  cit  (note  (c),  supra) 

be  stayed  or  dismissed  on  the  ground 
Shorten 907?' 9® forum  conveniens.  Egbert  v. 
fl908]^l^^  ^47i‘-'  wl’/”  Settlement,  Norton  v.  Norton, 

20  TiLf  T  P  «;94  and  Timber  Co.  (1904), 

40  L.R.  534,  Lewis  v.  Wiley  (1923),  53  O.L.R  608  '  ' 

iie«i  1  a“Li.'^%S'44i*oy.N”»9"' 

(to)  [1893]  A.C.  602. 
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The  scope  of  the  decision  in  the  British  South  Africa  case 
was  discussed  in  St.  Pierre  v.  South  American  Stores  (n)  by 
Scott  L.J.,  who,  commenting  on  some  observations  of  Lord 
Herschell  in  the  earlier  case  said,  these  words  I  understand 
him  to  have  meant  that  it  is  the  action  founded  on  a  disputed 
claim  of  title  to  foreign  lands  over  which  an  English  court  has 
no  jurisdiction,  and  that  where  no  question  of  title  arises,  or 
only  arises  as  a  collateral  incident  of  the  trial  of  other  issues, 
there  is  nothing  to  exclude  the  jurisdiction/'  In  this  case  the 
Court  of  Appeal  held  that  an  action  for  the  repayment  of  rent 
under  a  lease  of  land  situated  in  Chile  is  a  personal  action, 
transitory  in  its  nature,  which  may  be  entertained  by  an  English 
court,  notwithstanding  that  it  relates  incidentally  to  foreign 
land.  On  the  other  hand,  the  rule  stated  in  the  British  South 
Africa  case  has  been  applied  and  perhaps  extended  in  other 
cases  in  which  the  courts  have  refused  to  exercise  jurisdiction 
(oJ. 

After  the  writ  of  subpoena  was  invented,  the  Court  of 
Chancery  based  its  jurisdiction  upon  service  of  the  writ  within 
the  realm  either  upon  the  defendant  personally  or  upon  some 
person  at  the  defendant's  dwelling-house  whose  duty  it  would 
be  to  communicate  the  fact  to  him.-  As  there  was  no  jury  in 
Chancery,  there  was  no  venue,  and  therefore  no  formal  or 
procedural  obstacle  to  the  court's  making  its  personal  juris¬ 
diction  over  the  defendant  a  ground  for  determining  the  title 
to,  or  the  right  of  possession  of,  foreign  land.  It  appears  now 
to  be  settled,  however,  that  it  ought  not  to  do  so  (p) . 

In  Deschamps  v.  Miller  (q)  Parker  J.  said: 

In  my  opinion  the  general  rule  is  that  the  court  will  not  adjudi¬ 
cate*  on  questions  relating  to  the  title  to  or  the  right  to  the  possession 
of  immovable  property  out  of  the  jurisdiction.  There  are,  no  doubt, 
exceptions  to  the  rule,  but,  without  attempting  to  give  an  exhaustive 


(%)  [1936]  1  K.B.  382. 

(o)  Brereton  v.  Canadian  Pacific  Ry.  Co.  (1894),  29  O.R.  57  (an 
action,  not  of  trespass,  but  of  trespass  on  the  case,  for  damages  for 
the  destruction  by  fire  of  a  house  on  land  situated  in  Manitoba) ; 
Albert  V.  Fraser  Companies  (1936),  11  M.P.R.  209,  [1937]  1  D.L.R.  39 
(an  action  in  Nevr  Brunswick  for  damages  to  land  situated  in  Quebec 
alleged  to  be  caused  by  the  negligent  obstruction  of  the  flow  of  a 
river  running  through  both  provinces).  Both  cases  are  discussed  and 
criticized  by  Read,  Recognition  and  Enforcement  of  Foreign  Judg¬ 
ments  (1938)  187  cf.  comment  on  the  latter  case  by  Willis  (1937), 
15  Can.  Bar  Rev.  112. 

(p)  Westlake,  Private  International  Law  (7th  ed.  1925)  243-245; 
cf.  ibid.,  §  173. 

(q)  [1908]  1  Ch.  856,  at  pp.  863-864. 
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statement  of  those  exceptions,  I  think  it  will  be  found  that  they  all 
depend  on  the  existence  between  the  parties  to  the  suit  of  some  per¬ 
sonal  obligation  arising  out  of  contract  or  implied  contract,  fiduciary 
relationship  or  fraud,  or  other  conduct  which,  in  the  view  of  a  court 
of  equity  in  this  country,  would  be  unconscionable,  and  do  not  depend 
for  their  existence  on  the  law  of  the  locus  of  the  immovable  property. 
Thus,  in  cases  of  trusts,  specific  performance  of  contracts,  foreclosure, 
or  redemption  of  mortgages,  or  in  the  case  of  land  obtained  by  the 
defendant  by  fraud,  or  other  such  unconscionable  conduct  as  I  have 
referred  to,  the  court  may  very  well  assume  jurisdiction.  But  where 
there  is  no  contract,  no  fiduciary  relationship,  and  no^  fraud  or  other 
unconscionable  conduct  giving  rise  to  a  personal  obligation  between 
the  parties,  and  the  whole  question  is  whether  or  not  according  to  the 
law  of  the  Ioculs  the  claim  of  title  set  up  by  one  party,  whether  a 
legal  or  equitable  claim  in  the  sense  of  those  words  as  used  in 
English  law,  would  be  preferred  to  the  claim  of  another  party,  I  do 
not  think  the  court  ought  to  entertain  jurisdiction  to  decide  the 
matter. 

The  classic  example  of  the  exercise  by  a  court  of  jurisdiction 
to  give  relief  with  respect  to  land  situated  abroad  under  the 
guise  of  an  order  directed  to  a  person  who  is  within  the  juris¬ 
diction  is  the  venerable  case  of  Penn  v.  Lord  Baltimore  (r) , 
in  which  the  Court  of  Chancery  in  England  decreed  specific  per¬ 
formance  of  a  contract  providing  for  the  delimitation  of  the 
boundary  between  two  provinces  in  North  America.  Even  if 
relief  given  with  regard  to  land  situated  abroad  is  supposed  to 
be  limited  to  cases  in  which  the  relief  is  not  repugnant  to  the 
lex  ret  sitae  (s),  embarrassing  questions  suggest  themselves, 
namely,  whether  a  court  of  the  country  in  which  the  land  is 
situated  will  accord  any  recognition  to  an  adjudication  by  a 
foreign  court  on  the  merits  of  a  dispute  with  respect  to  land,  or 
what  it  may  have  to  say  about  a  conveyance  of  land  made 
under  the  coercion  of  a  foreign  court,  or,  conversely,  what  will 
be  the  attitude  of  an  English  court  as  regards  a  personal  judg¬ 
ment  of  a  foreign  court  with  respect  to  land  situated  in  Eng¬ 
land  it). 


(r)  (1750),  1  Ves.  Sen.  444,  1  White  &  Tudor  L.C.  (9th  ed.  1928) 
638. 

(s)  C/.  Ex  parte  Pollard,  In  re  Courtney  (1840),  Mont  &  Ch.  239, 
at  p.  250  (see  §  3,  supra)  ;  Bank  of  Africa  v.  Cohen,  [1909]  2  Ch.  129, 
As  to  the  latter  case,  see  chapter  31,  §  2. 

{t)  Cf,  Corry,  comment  (1933),  11  Can.  Bar  Rev.  211,  on  Andler 
V.  Duke  (1931),  45  B.C.R.  96,  C1932]  2  D.L.R.  19,  [1932]  1  W.W.R. 
257.  In  the  Supreme  Court  of  Canada,  sub  nom,  Duke  v.  Andler, 
[1932]  S.e.R.  734,  [1932]  4  D.L.R.  529,  the  judgment  of  the  Court 
of  Appeal  for  British  Columbia  was  reversed,  and  it  was  held  that 
no  effect  should  be  given  in  British  Columbia  to  a  judgment  of  the 
Superior  Court  of  California  by  which  it  was  ordered  that  the  de¬ 
fendants  should  convey  to  the  plaintiffs  certain  parcels  of  land 
situated  in  British  Columbia,  or  to  a  conveyance  made  by  the  clerk 
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It  has  been  held  that  foreclosure  may  be  decreed  against  a 
mortgagor  who  is  within  the  jurisdiction,  with  respect  to  land 
outside  the  jurisdiction,  because  the  foreclosure  operates  merely 
in  personam  by  extinguishing  the  defendant's  personal  and 
equitable  right  to  redeem  (u) ,  and  that  an  order  may  be  made 
directing  the  defendant  to  execute  such  conveyance  as  will  vest 
the  legal  title  in  the  plaintiff  ( v) .  The  court  will  not,  however, 
order  a  sale  of  land  outside  the  jurisdiction,  because  it  is  not 
able  to  supervise  or  deal  effectually  with  the  many  matters 
which  are  the  usual  and  ordinary  incidents  of  a  sale  (w)  nor 
will  it  entertain  an  action  directly  involving  a  decision  as  to 
title  to  land  without  the  jurisdiction  (x). 

The  jurisdiction  to  decree  foreclosure  with  respect  to  land 
situated  in  another  country  is  not  easy  to  justify.  As  West- 
lake  points  out  (a),  to  decree  foreclosure  on  the  debtor's 
failure  to  pay  would  appear  to  be  contrary  to  the  principle 
that  the  court  'Vill  decline  to  make  its  mere  personal  juris¬ 
diction  over  the  defendant  a  ground  for  determining  the  right 
either  to  the  property  or  the  possession  of  foreign  immovables," 
and  "it  can  hardly  be  supposed  that  the  forum  dtus  of  the 
security  would  allow  any  authority  to  such  a  decree,  if  by  the 
lex  situs  the  mortgage  was  still  redeemable,  and  proceedings 
were  taken  to  redeem  it." 

Obviously  the  jurisdiction,  so  far  as  it  exists,  ought  to  be 
exercised  with  great  caution.  As  Lord  Macnaghten  said  in  a 
different  but  analogous  kind  of  case,  "there  is,  perhaps,  some 
danger  of  doing  injustice  if  the  strict  rules  which  the  English 
Court  of  Chancery  has  applied  to  dealings  with  trust  property 
are  applied  to  a  case  between  foreigners  under  foreign  law 
whose  relations  are  not  exactly  those  of  trustee  and  cestui  que 
trust*'  ( b) ;  so,  even  as  between  persons  who  are,  or  as  against 


of  the  court  pursuant  to  the  order  of  the  court  on  the  failure  of  the 
defendants  to  convey.  See  Gordon,  The  Converse  of  Penn  v.  Lord 
Baltimore  (1933),  49  L.Q.  Rev.  547. 

(tt)  Toller  V.  Carteret  (1705),  2  Vern.  494;  Paget  v.  Ede  (1874), 
L.R.  18  Eq.  118;  In  re  Hawthorne^  Graham  v.  Massey  (1883),  23  Gh. 
B.  743. 

(v)  Bryson  v.  Huntington  (1877),  25  Gr.  265. 

(w)  Strange  v.  Bedford  (1887),  15  O.R.  145;  Grey  v.  Manitoba 
and  North  Western  Ry.  Co.,  [18973  A.C.  254,  afiEirming  (1896),  12 
Man.  R.  42. 

(a)  In  re  Hawthorne,  supra;  Ross  v.  Ross  (1892),  23  O.R.  43. 

(a)  Private  International  Law,  §  §  173,  174. 

(5)  Concha  v.  Concha,  [1892]  A.C.  670,  at  p.  675. 
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a  defendant  who  is,  within  the  jurisdiction,  there  is  certainly 
danger  of  injustice  being  done  when  a  court  decrees  foreclosure 
with  respect  to  foreign  land  without  first  ascertaining  that  the 
relation  of  the  parties  according  to  the  lex  vei  sitae  is  exactly 
that  of  mortgagee  and  mortgagor  in  the  sense  of  the  lex  fort. 
If  the  lex  tei  sitae  as  to  securities  on  land  is  essentially  different 
from  the  lex  fori,  as,  for  example,  if  foreclosure  were  sought  in 
an  English  or  Ontario  court  as  to  land  in  France  or  Quebec,  it 
would  be  obvious  that  the  court  should  decline  jurisdiction,  the 
remedy  asked  for  being  wholly  inappropriate  to,  and  therefore 
repugnant  to,  the  hypothecary  system  of  the  lex  rei  sitae,  in 
which  there  is  no  conditional  conveyance,  no  forfeiture,  no 
equity  of  redemption  and  therefore  no  foreclosure.  Even  if  the 
discrepancy  between  the  lex  fori  and  the  lex  ret  sitae  were  less 
glaring,  as,  for  example,  if  foreclosure  were  sought  in  an  Ontario 
court  as  to  land  registered  under  the  Real  Property  Act  of 
Manitoba,  there  might  be  insuperable  objections  to  the  court’s 
entertaining  the  action.  Apart  from  the  fact  that  a  mortgage 
under  that  statute,  as  under  the  Land  Titles  Acts  of  Alberta 
and  Saskatchewan,  operates  merely  by  way  of  charge,  there 
is  the  further  objection  that  in  Manitoba  foreclosure  cannot 
be  obtained  by  application  to  a  court,  but  must  be  sought 
by  proceedings  in  the  registrar’s  office,  and  that,  normally  at 
least,  foreclosure  cannot  be  had  until  after  the  mortgaged  pro¬ 
perty  has  been  offered  for  sale  under  the  direction  of  the 
registrar.  In  other  words,  strict  foreclosure  as  it  exists  in  On¬ 
tario  practice  does  not  exist  under  the  Real  Property  Act  of 
Manitoba.  It  is  doubtful,  indeed,  whether  there  are  many 
countries  in  the  World  in  which  strict  foreclosure  still  exists, 
and  therefore  doubtful  whether  a  case  is  likely  to  arise  in  which 
an  Ontario  court  should  entertain  an  action  for  foreclosure 
with  respect  to  land  outside  of  Ontario.  In  more  general 
terms,  it  is  submitted  that  when  a  court  today  is  asked  to  decree 
foreclosure  with  respect  to  land  in  another  country,  it  is  ne¬ 
cessary  for  the  court,  as  a  condition  of  entertaining  the  appli¬ 
cation,  to  find  that  the  relation  of  mortgagee  and  mortgagor 
according  to  the  lex  rei  sitae  is  essentially  the  same  as  their 
relation  according  to  the  lex  fori,  and  that,  apart  from  the 
simple  case  of  an  action  upon  the  covenant  for  payment  (c), 
a  court  is  not  justified  in  assuming  that  a  remedy  available  to 


(c)  See  Northern  Tmsts  Co,  v.  McLean  (1926),  58  O.L.R.  683, 
E1926]  3  D.L.R.  93. 


§  4,  Jurisdiction  of  Courts 


541 


a  mortgagee  by  the  lex  fori  is  appropriate  in  the  case  of  land 
situated  in  another  country  ^d). 

When  the  court  allows  a  mortgagor  to  redeem  after  default, 
the  relief  given  is  personal  in  its  nature,  and  therefore  it  has 
been  held  that  the  court,  acting  in  personam  ^e/,  may  entertain 
an  action  for  redemption  against  a  mortgagee  who  is  within 
the  jurisdiction,  notwithstanding  that  the  land  in  question  is 
outside  the  jurisdiction  (f).  Nevertheless,  it  would  appear  that 
relief  ought  not  to  be  granted  as  to  land  outside  the  jurisdiction 
without  due  regard  to  the  lex  rei  sitae,  otherwise  the  court  might 
use  its  mere  personal  jurisdiction  over  the  defendant  to  take 
from  him  land  indefeasibly  vested  in  him  by  the  lex  rei  sitae; 
but  it  has  been  said  that  if  the  defendant  is  bound  by  some 
special  contract,  not  merely  an  incident  to  the  security,  the 
court  would  be  justified  in  applying  the  proper  law  of  the 
contract  (g). 

The  court  will  not,  however,  grant  relief  by  a  decree  in 
personam  with  respect  to  land  outside  the  jurisdiction  unless 
there  is  some  contractual  obligation,  express  or  implied,  or  some 
trust,  or  other  ground  for  imposing  a  personal  obligation  on 
the  defendant.  Thus,  in  an  action  in  Ontario  the  court  refused 
a  decree  for  redemption  of  a  mortgage  on  land  in  Manitoba  at 
the  suit  of  a  judgment  creditor  of  the  mortgagor,  whose  judg¬ 
ment  was  by  Manitoba  statute  a  charge  upon  the  land,  the 
judgment  creditor  and  the  mortgagee  both  being  domiciled  in 
Ontario  (h).  The  statutory  charge  did  not  create  any  per¬ 
sonal  obligation,  and  in  the  forum  rei  sitae  and  according  to  the 
lex  rei  sitae  was  enforceable  only  by  sale  of  the  land.  In  the 


(d)  When  an  English  court  formerly  exercised  jurisdiction  to 
decree  foreclosure  as  to  land  in  one  of  the  colonies  it  was  perhaps 
justified  in  some  cases  in  assuming  that  the  lex  rei  sitae  was  essen¬ 
tially  the  same  as  the  law  of  England  as  regards  the  relation  of 
mortgagee  and  mortgagor,  so  that  in  effect  the  court’s  assumption 
of  jurisdiction  was  not  complicated  by  any  question  of  conflict  of 
laws.  This  observation  would  not  be  applicable,  however,  to  Toller 
V.  Carterety  note  (u),  supra, 

(e)  Penn  v.  Lord  Baltimore  (1750),  1  Ves.  Sen.  444,  1  White  & 
Tudor  L.C.  (9th  ed.  1928)  638. 

(/)  Bechford  v.  Kemble  (1822),  1  Sim.  &  St.  7;  Bent  v.  Young 
(1838),  9  Sim.  180. 

(g)  Westlake,  Private  International  Law,  §  174. 

(h)  Henderson  v.  Bank  of  Hamilton  (1893),  23  Can.  S.C.R.  716, 
affirming  20  O.A.R.  646. 
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Supreme  Court  of  Canada,  Strong  CJ.,  delivering  the  judg¬ 
ment  of  the  court,  said  ii): 

The  tendency  of  modern  decisions  has  been  to  decline  jurisdiction 
with  reference  to  foreign  land,  and  when  we  consider  that  if  the 
arguments  invoked  for  the  present  appellants  were  to  prevail  we 
might  be  asked  to  uphold  a  judgment  of  a  Quebec  court  in  an  hy¬ 
pothecary  action  respecting  lands  in  Ontario,  or  vice  versa  a  judg¬ 
ment  in  the  Ontario  courts  directing  a  sale  of  hypothecated  immov¬ 
ables  in  the  province  of  Quebec,  the  convenience,  good  sense  and 
sound  jurisprudence  of  the  rules  laid  down  in  the  later  English  auth¬ 
orities,  which  have  now  culminated  in  the  decision  of  the  House  of 
Lords  in  the  case  of  British  South  Africa  Co.  y.  The  Companhia  de 
Mogambique  (;),  became  at  once  apparent.  It  is  unnecessary  to 
write  more  fully,  as  Mr.  Justice  Osier  in  his  very  able  judgment  in  the 
Court  of  Appeal,  and  which  proceeds  on  the  same  ratio  decidendi  sls 
the^  judgment  of  this  court,  has  fully  expounded  the  principle  upon 
which  it  must  be  held  that  the  Ontario  courts  have  no  jurisdiction 
to  entertain  this  action. 

The  court  will  not  entertain  an  action  to  set  aside  a 
mortgage  of  land  outside  the  jurisdiction  and  to  declare  the 
defendant  a  trustee  (on  the  ground  that  the  mortgage  was  taken 
in  pursuance  of  a  fraudulent  scheme  to  defraud  creditors  of 
the  original  owner  through  whom  the  mortgagee  claimed)  or, 
in  effect,  give  the  plaintiff  relief  by  way  of  equitable  execution 
out  of  the  mortgagee's  interest  ik),  or  an  action  for  a  declara¬ 
tion  that  a  deed  in  the  form  of  an  absolute  conveyance  of  land 
outside  the  jurisdiction  is  really  a  mortgage  il).  Especially  if 
the  transaction  in  question  occurred  outside  the  jurisdiction,  a 
court  ought  not  to  entertain  proceedings  to  enforce  an  equity 
which  may  not  exist  by  the  law  of  the  place  in  which  the  trans¬ 
action  occurred  and  in  which  the  land  was  situated,  so  as  to 
deprive  a  person  of  a  title  which  he  may  have  by  the  lex  rei 
sitae  (m). 


(t)  23  Can.  S.C.R.  716,  at  p.  722. 

ij)  [1893]  A.C.  602,  already  cited  earlier  in  the  present  §  4. 

(k)  Pi^dont  v.  Pavey  (1896),  26  Can.  S.C.R,  412,  reversing 
Pmey  V.  Davidson  (1896),  23  O.A.R.  9;  Bums  v.  Davidson  (1892), 
21  O.R,  547. 

(l)  Gum  V.  Harper  (1901),  2  O.L.R.  611. 

T  A  2  O.L.R.  611,  at  pp.  615,  616,  Osier 

J.A.  At  pp.  619  #.,  Moss  J.A.  suggests  that  in  order  to  give  the 
court  junsdiction  to  entertain  an  action  relating  to  foreign  land, 
not  only  must  the  defendant  be  within  the  jurisdiction  but  the  con- 

^rSdiction^^^^^  arisen  within  the 
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CAPACITY  AND  POWER* 

§  1.  Powers  of  personal  representative,  p.  543. 

§  2.  Capacity  to  change  status  or  legal  relations,  p.  545. 

§  1.  Powers  of  Personal  Representative. 

If  a  mortgagee  of  land  situated  in  Ontario  dies,  it  would 
appear  that  his  personal  representative  must  obtain  a  grant  of 
probate  or  letters  of  administration  from  an  Ontario  court  in 
order  to  enable  him  to  give  a  valid  release  or  discharge  of  the 
mortgage.  It  is  clear  that  a  foreign  administrator  cannot  validly 
discharge  a  mortgage  without  a  local  grant  of  administration 
ia),  but  in  the  case  of  an  executor  who  proved  the  will  in  an¬ 
other  country,  and  registered  the  will  and  the  foreign  probate  in 
the  registry  office  in  Ontario  in  which  the  mortgage  was 
registered,  it  was  held  that  he  could  give  a  valid  discharge  of 
the  mortgage  without  proving  the  will  in  Ontario  or  having  the 
probate  sealed  in  Ontario  ib).  The  decision  with  regard  to  the 
foreign  executor  appears,  however,  to  be  of  doubtful  authority 
(cJ,  and  would  seem  to  be  wrong  on  principle.  A  certificate  of 
discharge  of  mortgage  which  on  registration  will  operate  as  a 
discharge  of  the  mortgage  and  as  a  conveyance  of  the  land 
must  be  given  by  the  mortgagee,  by  his  executors,  administrators 
or  assigns,  or  by  such  other  person  as  may  be  entitled  to 
receive  the  mortgage  money  and  to  discharge  the  mortgage.  It 
is  submitted  that  in  the  case  of  the  mortgagee’s  death  the  per¬ 
sonal  representative  who  can  give  a  valid  discharge  must  be  one 
duly  appointed  according  to  the  lex  situs  of  the  land  (there  be¬ 
ing  no  difference  in  this  respect  between  an  executor  and  an 


♦This  chapter  reproduces  §  7  of  an  article,  entitled  Immovables 
in  the  Conflict  of  Laws,  published  (1942),  20  Canadian  Bar  Review 
123-133,  subsequently  forming  part  of  a  chapter,  bearing  the  same 
title,  in  my  Law  of  Mortgages  (3rd  ed.  1942)  806-818.  Some  passages 
discussing  an  agent’s  authority  and  power  have  been  transferred  to 
chapter  18. 

(a)  In  re  Thorpe  (1868),  15  Gr,  76. 

(5)  Re  Green  and  FlaU  (1913),  29  O.L.E.  103,  18  D.L.R.  547. 

(c)  Rs  McKwu  (1920),  18  O.W.N.  101. 
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administrator),  and  that  a  conveyance  by  the  personal  repre¬ 
sentative  is  governed  by  the  same  principle  (dJ , 

In  Re  Landry  and  Steinhoff  (e)  a  woman  domiciled  in 
Louisiana,  holding  a  mortgage  of  land  situated  in  Ontario,  but 
not  owning  any  other  property  there,  made  a  holograph  will, 
valid  in  Louisiana,  giving  her  whole  estate  to  her  sister  and 
appointing  her  executrix.  The  will  was  admitted  to  probate 
in  Louisiana  and  ancillary  probate,  limited  to  personal  pro¬ 
perty,  was  granted  to  the  executrix  in  Ontario.  The  executrix 
subsequently  brought  an  action  in  Ontario  and  obtained  a  final 
order  of  foreclosure.  It  was  held  that  she  could  not  convey 
a  good  title  to  the  land  to  a  purchaser.  The  will  was  in¬ 
operative  by  the  lex  ret  sitae  as  regards  any  interest  in  land  in 
Ontario  and  therefore  the  executrix  could  not  rely  on  the 
provision  of  the  Ontario  Devolution  of  Estates  Act  that  “where 
an  estate  or  interest  in  real  property  is  vested  ...  by  way  of 
mortgage  in  any  person  solely  the  same  shall  on  his  death, 
notwithstanding  any  testamentary  disposition,  devolve  to  and 
become  vested  in  his  executor  or  administrator  in  like  manner 
as  if  the  same  were  personal  estate  vesting  in  him"  (fJ.  The 
result  is  relatively  clear  when  it  is  borne  in  mind  that  succession 
to  any  interest  in  immovables  is  governed  by  the  lex  rei  sitae 
though  that  interest  is  classified  as  personal  property,  but  in  the 
reasons  for  judgment  the  result  is  obscured  by  the  fact  that  it 
is  stated  that  succession  to  personal  property  is  governed  by 
the  lex  domictlti,  but  that  by  way  of  exception  this  rule  does 
not  apply  to  a  chattel  interest  in  land  or  to  the  interest  of  a 
mortgagee  of  land.  The  testatrix  was  not  a  British  subject, 
and  therefore  the  executrix  could  not  rely  on  Lord  K.ingsdown*s 
Act  (gJ,  which  if  the  testatrix  had  been  a  British  subject 
would  have  rendered  the  will  formally  valid  as  regards  person- 


followed  in  Re  NatioTuil  Trust  Co 
and  Mendelson,  [1941]  O.W.N.  435,  [1941]  1  D.L.R.  438  and  with* 

lit  Devolution  of  Estates  A^t,  R.S.O  1937  c’ 

^  f^^eyance  of  real  property’ by 

(/)  R.S.O.  1987,  c.  163,  s.  7. 

(g)  As  to  Lord  Kingsdown’s  Act,  see  chapter  23. 
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In  Re  Gauthier  (h)  the  testatrix  was  a  British  subject, 
domiciled  in  Quebec,  who  made  there  a  holograph  will  valid 
by  the  domestic  law  of  Quebec  and  therefore,  by  virtue  of 
Lord  Kingsdown's  Act,  formally  valid  in  Ontario  as  regards 
“personal  estate/'  It  was  held  that  the  will  was  effective  as 
regards  money  payable  to  the  testatrix  under  a  mortgage  upon 
land  situated  in  Ontario  held  by  her  at  the  time  of  her  death. 
Only  the  right  to  the  mortgage  money  was  in  question,  but  it 
is  submitted  that  even  if  the  mortgagee’s  estate  in  the  land 
had  been  in  question,  as  it  was  in  Re  Landry  and  Steinhoff, 
that  estate  would,  like  the  right  to  the  mortgage  money,  be 
“personal  estate”  within  the  meaning  of  Lord  Kingsdown’s 
Act  (i), 

A  further  question  is  whether  a  foreign  personal  representa¬ 
tive  may  in  any  circumstances  be  entitled  to  enforce  or  to 
receive  payment  of  the  mortgage  debt  so  as  to  be  able  to  give  a 
valid  receipt  to  the  mortgagor  and  consequently  be  able  to 
execute  a  valid  discharge  of  the  mortgage  (jJ.  The  situs  of 
the  mortgage  debt  is  the  same  as  the  situs  of  the  land  ( k)  and 
therefore  the  mortgage  debt  would  be  part  of  the  assets  to  be 
administered  by  the  personal  representative  appointed  in  the 
country  in  which  the  land  is  situated,  and  would  be  outside  the 
scope  of  the  grant  of  probate  or  administration  made  by  the 
court  of  any  other  country.  It  would  seem  clear  in  such  a 
case  that  a  payment  made  to  a  foreign  personal  representative 
would  not  afford  any  defence  to  the  person  paying  as  against 
a  personal  representative  appointed  in  the  country  of  the  situs 
f/A 

§  2*  Capacity  to  Change  Status  or  Legal  Relations. 

As  regards  a  person’s  capacity  to  bind  himself  by  contract 
or  otherwise  or  to  effect  a  change  in  his  status  or  in  his  legal 

(h)  [19443  O.R.  401,  [19443  3  D.LR.  401. 

{{)  See  comment  on  the  GautKier  case  in  chapter  25. 

(j)  C/.  Whyte  v.  Rose  (1842),  3  Q.B.  493,  at  p.  509;  WhiU  v. 
Hunter  (1841),  1  TJ.C.R.  452;  Fidelity  Trust  Co,  v,  Fenwkk  (1921), 
51  O.L.R.  23,  64  D.L.R.  647;  Crosby  v.  Prescott,  [19233  S.C.R.  446, 
[19233  2  D.L.R.  937,  [19233  2  W.W.R.  569. 

(k)  Toronto  General  Trusts  Corporation  v.  The  Kmg,  [19193  A.C. 
679,  46  D.L.R.  318,  [19193  2  W.W.R.  354;  c/.  In  re  Hoyles,  [19113  1 
C5h.  179,  and  chapter  26. 

(l)  See  Dicey,  Conflict  of  Laws  (5th  ed.  1932)  519-520;  Foote, 
Private  International  Law  (5th  ed.  1925)  324-326;  cf,  Westlake, 
Private  International  Law,  §  98. 


35— C.L. 
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relations  with  other  persons  or  to  transfer  or  affect  an  interest 
in  land  or  in  movable  things,  confusion  is  likely  to  result  in  the 
conflict  of  laws  from  the  failure  to  characterize  exactly  the 
question  arising  for  adjudication  (mJ.  A  question  of  status 
must  be  distinguished  from  a  question  of  the  incidents  or  con¬ 
sequences  of  status  and  from  a  question  of  capacity  ( nJ .  Again, 
a  question  of  capacity  cannot  be  characterized  in  the  abstract  as 
a  single  question  governed  by  the  law  which  governs  a  person's 
status  or  any  single  law.  Capacity  is  not  an  independent  con¬ 
cept  which  can  be  divorced  from  the  particular  kind  of  trans¬ 
action  in  which  the  question  of  a  person's  capacity  may  arise. 
We  must  distinguish  between  and  treat  as  different  questions 
capacity  to  marry  (characterized  as  a  matter  of  intrinsic  validity 
of  marriage) ,  capacity  to  succeed  to  immovables  or  movables  on 
the  owner's  death  (characterized  as  a  matter  of  succession) , 
capacity  to  make  a  marriage  contract  or  settlement  (character¬ 
ized  as  a  matter  of  intrinsic  validity  of  either  contract  or  con¬ 
veyance)  ,  capacity  to  make  a  commercial  contract  (characterized 
as  a  matter  of  intrinsic  validity  of  contract) ,  and  so  on. 

The  capacity  of  a  beneficiary  to  give  a  valid  receipt  for  his 
share  of  the  estate  of  a  deceased  person  may  be  governed  by 
the  law  of  his  domicile  or,  if  the  matter  is  regarded  as  one  of 
succession,  by  the  law  which  governs  the  distribution  of  the 
beneficial  interest  on  succession,  that  is,  in  the  case  of  movables, 
the  lex  domicilii  of  the  deceased  person  (oJ,  or,  in  the  case  of 
immovables,  by  the  lex  rei  sitae,  A  person  who  is  capable  of 
taking  and  holding  land  by  his  personal  law  may  nevertheless 
in  a  country  in  which  he  is  an  alien  be  incapable  of  doing  so 
by  the  lex  rei  sitae  (p). 

As  a  general  rule  capacity  to  marry  is  governed  by  the 
domiciliary  law  of  the  parties.  This  rule  applies  at  least  to 
bilateral  incapacity,  as,  for  example,  if  both  parties  arc  within 

(w)  The  quite  different  question  of  the  authority  or  power  of 
an  agent  to  bind  his  principal  or  to  change  the  principal’s  relations 
with  a  third  person  is  discussed  in  chapter  18. 

(w)  See  chapter  4,  §  8,  and  chapter  39. 

(o)  In  re  HeUmann^s  Will  (1886),  L.R.  2  Eq.  363;  In  re  Schnap- 
per,  11928}  Ch.  420.  Breslauer,  Private  International  Law  of  Suc¬ 
cession  (1937)  103-104,  submits  that  it  was  not  the  capacity  of  a 
minor  as  legatee  that  was  important  in  each  of  these  cases,  but  that 
the  question  was  one  of  administration  in  England  as  regards  a 
minor  who  was  capable  by  the  law  of  his  domicile. 

(p)  O/.  Cheshire,  Private  International  Law  (2nd  ed.  1938)  540, 
citing  Story,  Conflict  of  Laws,  §  431. 
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the  prohibited  degrees  of  consanguinity  or  affinity  by  the  law 
of  their  domicile  or  the  law^  of  their  respective  domiciles 
The  case  of  unilateral  incapacity,  as,  for  example  if  only  one 
of  the  parties  is  within  the  prohibited  degrees  by  the  law  of  his 
or  her  domicile,  gives  rise  to  difficulties  which  have  not  been 
adequately  considered  by  English  courts  f rA  In  the  case  of  a 
requirement  as  to  parental  consent  to  the  marriage  of  minors 
there  arises  the  difficult  question  whether  the  requirements  should 
be  characterized  as  a  matter  of  capacity  to  marry  or  as  a  matter 
of  formalities  of  celebration  fsA 

It  would  appear  that  capacity  to  make  a  marriage  contract 
or  settlement  is  governed,  as  a  general  rule,  by  the  law  of  the 
domicile  of  each  party  (t),  but  it  has  been  suggested  that  the 
governing  law  should  be  the  proper  law  of  the  contract,  which 
would  usually  be  the  law  of  the  matrimonial  domicile  ( uj,  and, 
subject  to  some  observations  to  be  made  later,  it  would  seem  to 
be  clear  that  to  the  extent  that  the  transaction  involves  the 
conveyance  of  an  interest  in  immovables  or  movables,  the  gov¬ 
erning  law  is  the  lex  rei  sitae  iv). 

It  is  fairly  clear  that  the*  law  governing  capacity  to  make 
an  ordinary  commercial  contract  is  not  the  law  of  the  domicile, 
and  a  preference  has  been  expressed  for  the  law  of  the  place  of 
contracting.  It  would  seem,  however,  that  capacity  to  contract 
is  a  phase  of  the  intrinsic  validity  of  a  contract,  and  should  be 
governed  by  the  proper  law  of  the  contract  in  the  sense  of  the 
law  of  the  country  with  which  the  contract  is  most  closely 
connected  iw).  At  least  as  regards  capacity  to  contract,  it 
would  seem  to  be  clear  that  a  party's  power  to  select  the  proper 
law  must  be  limited;  he  cannot  confer  capacity  upon  himself  by 


(q)  See  chapter  40,  §  9. 

(r)  See  chapter  40,  §  9. 

(s)  See  chapter  4,  §§  1  and  2,  and  chapter  40,  5  11. 

(t)  Cf.  Cooper  v.  Cooper  (1888),  13  App.  Cas.  88. 

(u)  Morris,  Capacity  to  make  a  Marriage  Settlement  in  Private 
International  Law  (1938),  54  L.Q.  Rev.  78;  cf.  Cheshire,  Private 
International  Law  (2nd  ed.  1938)  233  ff.  See  also  Duke  of  Marlbor¬ 
ough  y.  Attomey^General,  [19451  Ch.  78,  and  comment  by  Morris 
(1945),  61  L.Q.  Rev.  223. 

(v)  As  to  the  conveyance  of  an  interest  in  land,  see  chapter  SO, 
§  1,  and  the  subsequent  discussion  in  the  present  chapter.  As  to  the 
distinction  between  contract  and  conveyance,  see  chapter  30,  §  2. 

(tt?)  See  chapter  14,  §  9. 
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selecting  as  the  proper  law  the  law  of  a  country  with  which 
the  alleged  contract  has  no  substantial  connection  ( x) . 

Great  difference  of  opinion  exists  with  regard  to  the  intrinsic 
validity  of,  including  the  capacity  to  make,  an  assignment  of  a 
non-negotiable  chose  in  action  ia).  The  least  defensible  view 
is  that  the  assignment  is  governed  by  its  own  proper  law;  a 
better  view  is  that  the  proper  law  of  the  assignment  is  the  same 
as  the  proper  law  of  the  assigned  chose  in  action  ib) ;  and  per¬ 
haps  the  best  view  is  that  the  assignment  should  be  governed 
by  the  law  of  the  situs  of  the  chose  in  action  so  far  as  a  situs 
can  be  attributed  to  a  chose  in  action  (cj. 

As  regards  the  transfer  inter  vivos  of  an  interest  in  land,  and 
as  regards  a  will  of  an  interest  in  land,  it  would  seem  to  be  clear 
that  the  capacity  of  the  transferor  or  testator  is,  generally  speak¬ 
ing,  merely  a  phase  of  the  intrinsic  validity  of  the  transfer  or 
will,  and  is  therefore  governed  by  the  law  of  the  situs  of  the 
land  id).  With  special  reference  to  transactions  inter  vivos,  it 
may,  however,  be  doubtful  in  a  particular  case  whether  the 
question  requiring  adjudication  should  be  characterized  as  one 
of  capacity  to  convey  land  so  as  to  fall  within  the  scope  of  the 
rule  that  the  lex  rei  sitae  applies  or  should  be  characterized  in 
some  other  way  so  as  to  make  applicable  some  other  law,  not¬ 
withstanding  that  the  transaction  is  one  with  respect  to  land. 

One  matter  for  discussion  is  whether  capacity  to  make  a 
contract  with  respect  to  land  may  be  governed  by  the  proper 
law  of  the  contract  as  distinguished  from  the  lex  rei  sitae, 
Westlake  ie)  states  the  rule  that  *‘the  capacity  of  a  person  to 
contract  with  regard  to  immovables  is  governed  by  the  lex  situs/* 
and  in  the  only  case  cited  by  him  in  support  of  the  rule,  namely. 
Bank  of  Africa  v.  Cohen  i  f),  the  language  of  some  of  the  judg¬ 
ments  is  clear  in  the  same  sense.  The  contract  in  question  was, 
however,  one  by  which  a  married  woman,  domiciled  in  England, 


(a?)  On  the  general  question  of  the  power  of  parties  to  select  the 
proper  law  of  a  contract,  and  the  limitations  on  that  power*  see 
chapter  16,  §  3. 

^  See,  de  Guatemala  v,  Nunez,  [1927]  1  K.B.  669. 

C.A.,  affirming  (1926),  95  L.J.K.B.  955,  42  Times  L.R.  625. 

(h)  Cheshire,  Private  International  Law  (2nd  ed,  1938)  449. 

1^32),  rule  153.  See  dis- 

cussion  of  all  three  views  in  chapter  20. 

8  vaKdity  of  a  wiU  of  land,  see  chapter  22, 

§  2,  and  as  to  a  transfer  tnter  vivos,  see  chapter  30,  §  1. 

(«)  Private  International  Law,  §  I65a. 

(/)  [1909]  2  Ch.  129. 
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fay  a  deed  executed  in  England,  undertook  to  mortgage  to  a 
faank  certain  land  in  the  Transvaal,  the  title  deeds  of  which 
were  already  in  the  bank’s  possession  for  safe  custody,  as  security 
for  past  and  future  advances  to  her  husband,  but  without  in¬ 
curring  personal  liability,  and,  further,  appointed  the  bank 
manager  at  Johannesburg  her  attorney  to  mortgage  and  trans¬ 
fer  the  land  and  to  execute  all  necessary  instruments  for  that 
purpose  and  to  appear  before  the  registrar  of  deeds  at  Johannes¬ 
burg  and  take  all  necessary  steps  for  registering  the  same,  and 
authorized  her  attorney  to  declare  in  her  name  that  she  re¬ 
nounced  in  favour  of  the  bank  the  benefit  of  all  rights  which 
the  law  of  the  Transvaal  granted  her  with  respect  to  the  land 
in  question.  By  virtue  of  two  provisions  of  the  Roman-Dutch 
law  prevailing  in  the  Transvaal  a  married  woman  (subject  to 
certain  immaterial  exceptions)  was  incapable  of  becoming  surety 
for  her  husband  unless  she  expressly  renounced  the  benefit  of 
each  of  these  provisions  after  having  been  informed  of  her 
rights  thereunder,  and  the  general  renunciation  contained  in  the 
power  of  attorney  was  insufiicient  for  this  purpose.  The  bank 
was  therefore  unable  to  secure  registration  of  the  documents 
evidencing  its  security  upon  the  land,  and  subsequently  the 
married  woman  refused  to  renounce  the  benefit  of  the  two 
provisions  in  question,  as  she  was  entitled  to  do  under  the  law 
of  the  Transvaal.  It  was  held  that  the  contract  to  give  the 
mortgage  was  not  valid  and  that  the  married  woman  was  en¬ 
titled  to  the  return  of  the  deeds. 

The  decision  in  Bank  of  Africa  v.  Cohen  was  based  expressly 
upon  the  ground  of  incapacity  to  contract  ig).  It  might  per¬ 
haps  have  been  based  also  on  the  ground  or  is  perhaps  an  illus¬ 
tration  of  the  rule  ih)  that  in  order  to  be  valid  or  to  secure 
priority  under  a  system  of  registration  of  deeds  or  registration 
of  titles  an  instrument  must  be  in  conformity  with  the  lex  rei 
sitae.  The  plaintiff  in  fact  claimed  specific  performance  of  the 
agreement  and  an  injunction  restraining  the  married  woman 
from  charging  or  disposing  of  the  land  otherwise  than  to  the 
bank.  Either  remedy  was  a  remedy  in  personam  and  there¬ 
fore  one  which  an  English  court  might  have  jurisdiction  to 


(g)  And  the  case  was  distinguished  on  this  ground  from  Ex 
parte  Pollard^  In  re  Courtney  (1840),  Mont.  &  Ch.  239,  discussed  in 
chapter  30,  §  3. 

(fe)  See  chapter  30,  §  1. 
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grant  with  regard  to  foreign  land  ( t)  ^  but  the  contract  was  one 
which  was  intended  to  have  direct  operation  on  the  land  in 
question,  and  in  that  case  even  Dicey  would  say  that  the 
parties  to  it  must  have  capacity  under  the  Ux  tei  sitae,  although 
in  the  case  of  a  contract  intended  to  operate  as  an  equitable 
mortgage  of  foreign  land  ij)  he  says  that  capacity  is  governed 
by  the  proper  law  of  the  contract  (k) , 

The  court  which  decided  Bank  of  Africa  v.  Cohen  might, 
however,  have  considered  the  case  from  another  point  of  view, 
and  might  have  reached  a  different  result.  Even  if  it  is  assumed 
that  the  proper  law  was  the  lex  tei  sitae,  it  did  not  follow  that 
the  English  court  should  confine  its  enquiry  to  the  domestic 
rules  of  the  law  of  the  Transvaal.  A  court  of  a  country  other 
than  that  of  the  situs  of  the  land  should  apply  whatever  dom¬ 
estic  rules  a  court  of  the  situs  would  apply,  and  the  conflict 
rules  of  the  lex  tei  sitae  would  usually,  but  not  necessarily, 
refer  to  the  domestic  rules  of  the  lex  tei  sitae  (V.  It  would 
appear,  however,  that  the  English  court  did  not  enquire  whether 
a  court  in  the  Transvaal  would  have  applied  domestic  Trans¬ 
vaal  law  to  the  case  of  a  married  woman  domiciled  in  England. 
Possibly  a  Transvaal  court  might  have  said  that  the  domestic 
rules  of  the  law  of  the  Transvaal  were  limited  in  their  applica¬ 
tion  to  married  women  domiciled  in  the  Transvaal,  and  were 
inapplicable  in  the  particular  circumstances  to  the  plaintiff. 
In  that  event  the  English  court,  in  accordance  with  the  lex  tei 
sitae,  might  have  held  that  the  plaintiff,  domiciled  in  England, 
was  capable  of  contracting  under  her  domiciliary  law  (mi . 

The  case  of  Landteau  v.  Lachapelle  ( nj  involves  interesting 
questions  of  capacity  in  transactions  with  respect  to  land.  Georg- 


(i)  See  chapter  30,  §  3. 

(;)  As  in  Ex  parte  Pollard^  In  re  Courtney,  supra. 

Ih)  Dicey,  Conflict  of  Laws  (5th  ed.  1932),  at  the  end  of  note 
20,  as  to  the  Law  governing  CJontracts  with  regard  to  Immovables. 
See  also  Dicey’s  rule  158,  exception  2,  and  rule  150,  exception  1. 

(l)  See  chapter  22,  §  3. 

(m)  Compare  the  parallel  discussion,  infra,  of  the  case  of  Lan- 
dreau  v.  Lachapelle,  and  see  the  discussion  by  Cook,  Logical  and 
^gal  Bases  of  the  Confliict  of  Laws  (1942)  271,  274,  of  the  cases  of 
SmitAv.  Ingram  (1902),  130  N.C.  100,  40  S.E.  984,  and  Proctor  v. 
Frost  (1938),  89  N.H.  304,  197  Atl.  813,  and  his  earlier  discussion, 
at  p.  22,  of  Mdliken  v.  Pratt  (1878),  125  Mass.  374. 

O.R!l6“fl937]'?DX:R[T^  ^ 
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iana  Archambault  and  Cyrille  Lachapelle,  both  domiciled  at  all 
times  in  the  province  of  Quebec,  were  married  in  that  province, 
having  made  an  ante-nuptial  contract  negativing  community  of 
property  between  them,  and  providing  that  they  should  be 
separate  as  to  property,  present  or  future.  After  the  marriage 
the  wife  purchased  land  in  Ontario,  and  was  duly  registered  as 
owner  under  the  Land  Titles  Act,  her  husband  taking  from  her 
a  charge  on  the  land  to  secure  repayment  of  money  advanced 
by  him  in  connection  with  the  purchase.  Subsequently  he 
released  the  charge  and  she  transferred  the  land  to  herself  and 
him  as  joint  tenants,  and  they  were  registered  accordingly  in 
the  land  titles  office.  The  husband  and  wife  having  entered  into 
a  contract  for  the  sale  of  the  land,  and  the  wife  having  died 
before  the  contract  was  completely  performed,  the  husband  was 
registered  as  sole  owner,  by  virtue  of  his  right  as  surviving 
joint  tenant  according  to  Ontario  law,  a  right  unknown  to 
Quebec  law.  The  executor  of  the  wife  then  brought  an  action 
in  Ontario  against  the  husband,  attacking  the  defendant’s  title. 
The  Court  of  Appeal  affirmed  the  judgment  of  the  trial  judge, 
dismissing  the  action. 

The  chief  ground  of  attack  on  the  defendant’s  title  was  that 
by  Quebec  law  the  provisions  of  a  marriage  contract  cannot  be 
altered  after  the  marriage,  and  that  neither  consort  can  confer 
benefits  inter  vivos  upon  the  other  (article  1265  of  the  Civil 
Code  of  Lower  Canada),  and  that  husband  and  wife  cannot 
enter  into  a  contract  of  sale  with  each  other  (article  1483, 
ibid,).  On  the  other  hand,  it  is  provided  in  Ontario,  by  the 
Land  Titles  Act  (now  R.S.O.  1937,  c.  174,  s.  105)  that  a 
niarried  woman  shall  "for  the  purposes  of  this  Act"  be  deemed 
a  feme  sole,  and  by  the  Married  Women’s  Property  Act  (now 
R.S.O.  1937,  c.  209,  s.  2)  that  a  married  woman  shall  be 
capable  of  acquiring,  holding  and  disposing  of  any  property  in 
the  same  manner  as  if  she  were  a  feme  sole.  It  may  be  admitted 
at  once  that  if  a  third  party  were  claiming  under  a  transfer  for 
value  from  the  husband  as  registered  owner,  the  title  of  the 
transferee  would  be  protected  under  the  Land  Titles  Act,  but 
in  Landteau  v.  Lachapelle  the  issue  with  regard  to  the  validity 
of  the  husband’s  title  arose  between  him  and  the  executor  of 
the  wife,  unembarrassed  by  any  claim  of  a  purchaser  for  value. 
The  decision  was  perhaps  right  in  the  result,  but  the  court  did 
not  clearly  distinguish  the  different  phases  of  the  question  which 
presented  itself  for  decision.  It  is  clear  that  as  regards  the 
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transfer  of  interests  in  land  a  court  of  the  situs,  in  accordance 
with  the  conflict  rules  of  the  lex  rei  sitae,  will  usually  apply 
the  domestic  rules  of  the  lex  rei  sitae,  and  a  court  other  than 
that  of  the  situs  will  apply  whatever  domestic  rules  a  court  of 
the  situs  would  apply  (oJ.  Whether  the  case  fell  within  the 
general  rule  is  not  quite  so  clear.  The  court  seems  to  have  as¬ 
sumed  that  the  case  was  simply  a  matter  of  capacity  to  transfer 
land  governed  by  the  domestic  rule  of  the  lex  rei  sitae  within 
the  general  rule  (pJ,  and  did  not  avail  itself  of  the  opportunity 
to  discuss  the  primary  purpose  and  possible  territorial  limitation 
of  each  of  the  two  sets  of  legislative  provisions  in  question. 
The  purpose  of  the  Quebec  provisions  is  to  enforce  a  policy 
of  family  law  and  they  are  presumably  intended  to  apply  to  all 
married  people  domiciled  in  Quebec  without  regard  to  the  law 
of  the  country  in  which  they  may  purport  to  transfer  property 
or  contract  (qJ,  These  provisions  would  clearly  invalidate  the 
transfer  in  Landreau  v.  Lachapelle  unless  the  Ontario  provisions 
have  an  overriding  effect,  as  regards  the  transfer  of  Ontario  land, 
and  that  depends  on  the  true  construction  of  the  Ontario  pro¬ 
visions.  The  provision  of  the  Married  Women's  Property  Act 
might  be  construed  as  intended  to  enlarge  the  capacity  of  mar¬ 
ried  women  domiciled  in  Ontario  and  no  others.  A  similar 
construction  of  the  Land  Titles  Act  would  be  excluded  as  against 
a  transferee  for  value  from  the  husband  after  he  had  been 
registered  as  sole  owner,  but  would  not  be  excluded  as  between 
the  husband  and  the  wife  or  her  executor.  These  matters 
would  seem  to  constitute  the  real  problem  presented  by  Landreau 
v.  Lachapelle,  but  they  were  not  discussed  by  the  court  ( r) . 

The  case  of  Hutchison  v.  Ross  (sj  is  not  one  relating  to  land, 
but  it  should  be  mentioned  here  because  it  involves  another 


(o)  See  chapter  22,  §  3. 

(p)  Cf,  Story,  Conflict  of  Laws,  §  §  184,  431;  Conflict  of  Laws 
Restatement,  §  216;  Beale,  Conflict  of  Laws,  vol.  1  (1935)  941; 
Dicey,  Conflict  of  Laws  (5th  ed.  1932)  583,  584;  all  quoted  in  the 
judgment. 

(g)  Cf,  Johnson,  Conflict  of  Laws,  vol.  1  (1933)  405  ff.  and  ap¬ 
pendix,  p.  449,  vol.  3  (1937)  408. 

(r)  Cf,  Smith  v.  Ingram  (1902),  130  N.C.  100,  40  S.E.  984,  and 
Proctor  V.  Frost  (1938),  89  N.H.  304,  197  Atl.  813,  discussed  by 
Cook,  Logical  and  Legal  Bases  of  the  Conflict  of  Laws  (1942)  271, 
274.  The  latter  case  is  in  accord  with  the  approach  advocated  in 
the  text,  while  the  former  case  is  in  accord  with  that  adopted  by 
the  court  in  Landreau  v.  Lachapelle. 

(s)  (1933),  262  N.Y.  381,  187  N.E.  65,  87  A.L.R.  1007,  Lorenzen, 
Cases  on  the  Conflict  of  Laws  (5th  ed.  1946)  894,  Court  of  Appeals 
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phase  of  the  conflict  between  the  Quebec  statutory  provisions 
above  mentioned  and  the  lex  ret  sitae.  A  marriage  was  cele¬ 
brated  in  Ontario  in  1902  between  a  man  domiciled  in  Quebec 
and  a  woman  domiciled  in  Ontario,  and  the  parties  were  from 
that  time  continuously  domiciled  in  Quebec.  By  their  ante¬ 
nuptial  contract  they  provided  that  '*there  shall  be  no  com¬ 
munity  of  property  between  the  consorts  notwithstanding  the 
common  law  of  the  province  of  Quebec,  in  which  they  intend  to 
reside,  and  by  the  laws  of  which  they  wish  to  be  governed.”  In 
1916  the  husband,  having  inherited  an  estate  of  about  ten 
million  dollars  from  his  father,  and  desiring  to  make  a  settle¬ 
ment  of  one  million  dollars  for  the  benefit  of  his  wife  and 
children  in  place  of  the  covenant  for  a  settlement  of  $125,000 
included  in  the  ante- nuptial  contract,  transferred  money  and 
movable  securities  (most  of  them  being  already  in  New  York, 
having  been  there  before  the  father's  death,  and  the  rest  being 
forwarded  from  Montreal)  to  a  trustee  in  New  York.  A  trust 
settlement  was  prepared  in  New  York  form  and  was  signed 
by  the  trustee  in  New  York  and  by  the  husband  and  wife  before 
the  American  Consul  General  in  Montreal.  In  1926  the  hus¬ 
band,  having  become  insolvent,  and  having  procured  by  mis¬ 
representation  his  wife's  signature  to  a  revocation  of  the  settle¬ 
ment,  brought  two  actions  in  New  York,  one  for  the  revoca¬ 
tion  of  the  settlement  pursuant  to  his  wife's  consent,  and  the 
other  for  the  annulment  of  the  settlement  ab  initio  on  the 
ground  that  by  the  law  of  Quebec  the  parties  were  incapable  of 
altering  the  terms  of  their  ante-nuptial  contract  or  conferring 
benefits  inter  vivos  upon  each  other.  The  Court  of  Appeals  of 
New  York,  afSrming  by  a  majority  of  five  to  two  the  decision 
of  the  Appellate  Division,  dismissed  the  actions,  and  held  that 
the  validity  of  the  settlement  was  governed  by  New  York  law, 
that  being  the  law  of  the  situs  of  the  trust  res  and  being  the 
law  by  which  the  parties  intended  the  settlement  to  be  gov¬ 
erned.  It  was  held  that  a  New  York  court  had  no  jurisdiction 
to  adjudicate  upon  the  validity  of  the  renunciation  (contained 
in  the  settlement)  by  the  wife  of  the  benefits  of  the  covenants 
of  the  ante-nuptial  contract  and  that  this  question,  which 


of  N.Y.,  affirming  Hutchdson  v.  Boss  (1931),  233  App.  Div.  516  (253 
N.Y.  Supp.  889),  and  Ross  v.  Ross  (1931),  233  App.  Div.  626  (253 
N.Y.  Supp.  871).  Hutchison  v.  Ross  is  cited  with  approval  by  Beale, 
Conflict  of  Laws,  vol.  2  (1935)  985,  1019,  but  the  judgment  of  the 
Appellate  Division  in  Ross  v.  Ross  is  severely  criticteed  by  Johnson, 
Conflict  of  Laws,  vol.  1  (1933)  449  (appendix) ;  cf.  ibid,  419  ff. 
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would  be  governed  by  Quebec  law,  must  be  left  for  a  Quebec 
court  to  decide  It). 


(t)  It  being  conceded  that  the  renunciation  would  be  invalid  by 
Quebec  law,  the  result,  as  pointed  out  in  the  dissenting  judgment, 
would  be  that  the  wife  would  enjoy  in  Quebec  the  benefits  of  the 
covenant  for  the  settlement  of  $125,000  contained  in  the  ante-nuptial 
contract  and  in  New  York  the  benefits  of  the  settlement  of  one 
million  dollars,  whereas  it  was  intended  by  the  parties  that  the 
$125,000  should  be  part  of  the  total  of  one  million  dollars. 


Chapter  XXXII. 


MOVABLES  AND  INTANGIBLES:  ADMINISTRATION 
AND  SUCCESSION. 

The  foregoing  chapter  heading  may  serve  to  indicate  a 
transition  from  a  series  of  chapters  in  most  of  which  stress 
has  been  laid  on  interests  in  land  to  some  chapters  in  which 
stress  is  laid  on  interests  in  movables.  The  chapter  heading 
may  also  be  regarded  as  a  sort  of  memorial  of  a  suppressed 
article  ^a),  sufficiently  reproduced  here  by  cross-references  to 
other  chapters  in  which  various  topics  are  discussed. 

The  topics  of  administration  of  estates  of  deceased  persons 
and  succession  on  death  have  been  discussed  fully  in  chapter 
22,  with  special  regard  to  immovables  (land) ,  but  also  neces¬ 
sarily  involving  some  discussion  of  movables  and  intangibles. 
As  to  all  kinds  of  assets  the  jurisdiction  with  regard  to  ad¬ 
ministration,  in  the  sense  of  the  management  of  the  estate  of 
a  deceased  person  (getting  in  the  assets,  payment  of  creditors’ 
claims  and  distribution  of  the  surplus)  is  limited,  at  least  in 
Anglo-American  countries,  to  assets  situated  (either  actually 
or  in  contemplation  of  law)  within  the  country  of  administra¬ 
tion,  and  the  appointment  of  a  personal  representative  and  the 
control  of  his  conduct  is  vested  solely  in  the  courts  of  the 
country  of  the  situs.  As  pointed  out  in  chapter  22,  the  course 
of  administration  is,  generally  speaking,  governed  by  the  dom¬ 
estic  rules  of  the  law  of  the  forum  (identical  in  this  case  with 
the  law  of  the  situs),  and  it  is  only  in  the  last  stage  of  the 
administration,  that  is,  in  the  distribution  of  the  surplus,  that 
resort  must  be  had  to  the  law  of  succession  appropriate  to  par¬ 
ticular  assets. 

It  is  commonly  stated  that  succession  to  movables  is  gov¬ 
erned  by  the  law  of  the  domicile  of  the  deceased  person  at  the 
time  of  his  death.  The  ambiguities  inherent  in  the  statement 
that  a  given  question  is  "governed”  by  the  “law”  of  a  par¬ 
ticular  country  have  been  discussed  in  chapter  2,  and  the 


(a)  Administration  and  Succession  in  the  Conflict  of  Laws,  pub¬ 
lished  (1934),  12  Canadian  Bar  Review  67-79,  125-141. 
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related  problem  of  the  tenvoi^  with  special  regard  to  succession 
to  movables,  has  been  discussed  in  chapters  7,  8  and  9. 

It  is  important  to  distinguish  between  things  and  interests 
in  things.  Interests  in  things  are  necessarily  intangible  and 
strictly  speaking  have  no  situs,  and  therefore  are  neither,  movable 
nor  immovable.  On  the  other  hand,  things,  in  which  one 
may  have  interests,  may  be  (1)  tangible  things  (which  may 
be  either  (a)  movable  or  (b)  immovable)  or  (2)  intangible 
things.  Interests  in  things  are  subdivided  in  Anglo-American 
law  into  real  property  and  personal  property,  but  this  sub¬ 
division  does  not  coincide  with  the  distinction  between  interests 
in  immovables  and  interests  in  movables.  These  matters  have 
been  discussed  in  chapter  21.  As  pointed  out  in  chapter  22, 
conflict  rules  relating  to  succession  are  not,  generally  speaking, 
based  upon  the  distinction  between  real  property  and  personal 
property.  The  general  rule  is  that  succession  to  any  interest 
in  land  is  governed  by  the  lex  tei  sitae,  whether  that  interest 
is  classified  as  realty  or  personalty,  and  for  convenience  the 
same  general  rule  applies  to  interests  in  some  things,  such  as 
title  deeds  or  the  keys  of  a  house,  which  are  in  themselves 
movable,  not  being  physically  attached  to  or  incorporated  in 
the  land. 

The  general  rule,  as  regards  movables,  is  that  succession  is 
governed  by  the  lex  domicilii.  The  rule,  as  commonly  ex¬ 
pressed,  mentions  only  movables,  but  there  is  no  doubt  that  it 
is  intended  to  include  also  interests  in  intangible  things  gen¬ 
erally,  as,  for  example,  interests  in  shares  and  bonds,  provided 
that  such  interests  do  not  constitute  interests  in  land,  as,  for 
example,  in  the  case  of  a  bond  creating  a  charge  or  mortgage 
on  land.  Interests  in  intangibles  should  be  expressly  included 
in  the  rule,  that  is,  that  the  law  of  the  domicile  governs  suc¬ 
cession  to  interests  in  movable  and  intangible  things,  so  as  to 
avoid  the  artificial  classification  of  intangibles  as  movables. 
Having  said  so  much,  I  must  admit  that  the  inveterate  custom 
of  speaking  of  succession  to  'movables'*  in  an  inclusive  sense 
will  be  diflScult  to  avoid  or  eradicate.  Various  kinds  of  in¬ 
tangibles  have  been  discussed  in  chapter  20,  with  special  regard 
to  their  legal  situs  and  their  transfer  inter  vivos. 

The  two  general  rules,  that  succession  to  interests  in  im¬ 
movables  (land)  and  succession  to  interests  in  movables  (and 
intangibles)  are  respectively  governed  by  the  lex  rei  sitae  and 
the  lex  domicilii  without  regard  to  the  distinction  between  real 
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property  and  personal  property,  are  subject  to  one  important 
exception  by  reason  of  ss.  1  and  2  of  Lord  Kingsdown's  Act, 
This  statute  is  discussed  in  chapters  23,  24  and  25.  As  re¬ 
gards  the  formal  validity  of  a  will,  the  statute  applies  to 
movables  and  intangibles  as  well  as  to  those  interests  in  land 
that  are  classified  in  English  law  as  personal  property,  and 
is  included  in  the  discussion  of  the  formal  validity  of  wills  in 
chapter  22. 

Questions  of  the  intrinsic  validity  of  a  will  discussed  in 
chapter  22  include  limitations  on  the  disposing  power  of  a 
testator,  both  as  regards  land  and  as  regards  movables.  A  limi¬ 
tation  of  this  kind  occurs  in  cases  involving  movables  more 
frequently  than  in  cases  involving  land.  A  particular  example 
of  such  a  limitation  is  to  be  found  in  Anglo-American  countries 
in  modern  statutes  discussed  in  chapter  36. 

Other  matters  relating  to  succession  to  movables  which  are  for 
convenience  discussd  in  chapter  22,  along  with  succession  to 
land,  arc  questions  of  the  construction  of  a  will  (including 
s.  3  of  Lord  Kingsdown's  Act) ,  and  the  doctrine  of  election. 


Chapter  XXXIII. 


POSTPONEMENT  OF  DISTRIBUTION:  CREATION 
AND  ADMINISTRATION  OF  TRUSTS* 

In  re  Wilks,  Keefer  v.  Wilks  (a)  is  a  neat  case  on  character¬ 
ization  in  the  conflict  of  laws.  E.  L.  Wilks  died  domiciled  in 
Ontario,  owning  property  in  England,  France,  Canada  and  the 
United  States,  and  leaving  him  surviving  his  widow  M.  R. 
Wilks  (the  first  defendant)  and  three  children  (the  infant 
defendants).  E.  L.  Wilks  having  died  intestate  as  to  the 
assets  situated  in  England,  which  consisted  of  shares  in  a 
private  company,  the  plaintiff  and  M.  R.  Wilks  obtained  a 
grant  of  letters  of  administration  in  England. 

By  the  law  of  Ontario,  which,  as  being  the  lex  domicilii  of 
the  de  cujtxs  governed  the  succession  to  his  movables  ib),  the 
children  became  absolutely  entitled  to  two-thirds  of  the  shares, 
whereas  if  E.  L.  Wilks  had  been  domiciled  in  England  at  the 
time  of  his  death  the  children  would  haVe  been  entitled  con¬ 
tingently  on  their  attaining  majority  or  marrying.  It  was  not 
disputed  that  to  the  extent  just  stated  the  question  of  the 
children's  interest  in  the  shares  was  a  matter  of  succession  to 
movables,  which  was  consequently  governed  by  the  law  of 
the  domicile  of  E.  L.  Wilks  at  the  time  of  his  death. 

It  happened,  however,  that  the  shares  were  not  readily 
saleable,  and  the  question  arose  whether  the  administrators 
might  lawfully  postpone  the  sale  of  the  shares  and  hold  them 
in  the  meantime  as  trustees  for  the  children,  in  accordance  with 
the  [English]  Administration  of  Estates  Act,  1925,  or  whether 
they  were  bound  to  sell  the  shares  and  pay  the  proceeds  into 
court,  in  accordance  with  the  [Ontario]  Devolution  of  Estates 
Act.  ^  It  being  the  rule  of  English  conflict  of  laws  that  admin¬ 
istration  of  the  assets  of  a  deceased  person,  as  distinguished 


*TWs  <^apter  reproduces  a  comment  published  (1935),  13  Can- 
adian  Bm  ^view  749^50,  and  includes  a  postscript  on  the  creation 
and  admimstration  of  trusts  in  the  conflict  of  laws 

(а)  [19851  Ch.  645. 

(б)  In  fact  in  the  present  case  intangibles,  not  movables  but 
conventionally  includ^  in  the  conflict  rule  that  succSn  2  mov¬ 
ables  IS  governed  by  the  law  of  the  domicile:  see  chapter  32. 
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trom  succession,  is  governed  by  the  lex  situs  of  the  assets, 
the  answer  to  the  main  question  depended  on  the  answer  to 
the  further  question,  when  does  administration  end  and  suc¬ 
cession  begin,  or,  in  other  words,  is  the  main  question  to  be 
characterized  as  a  matter  of  administration  or  as  a  matter  of 
succession?  In  favour  of  the  applicability  of  the  Ontario 
statute  it  might  be  said  that  when  debts  and  administration 
expenses  have  been  paid,  and  a  net  residue  has  been  ascertained, 
the  administration  is  at  an  end,  and  the  lex  domicilii,  as  the 
law  governing  succession  to  movables,  becomes  applicable.  It 
was,  however,  decided  by  Farwell  J.  that  the  power  to  post¬ 
pone  given  by  the  English  statute  is  a  power  given  to  admin¬ 
istrators,  which  is  exercisable  over  assets  situate  in  England  so 
long  as  the  administrators  cannot  get  a  good  discharge  from 
the  beneficiaries.  This  conclusion  was  reached  upon  the  con¬ 
struction  of  the  English  statute,  by  which  the  judge  was  of 
course  bound,  and  which,  in  at  least  one  section,  seemed  to 
make  provision  for  the  exercise  of  a  power  to  appoint  trustees 
as  to  English  assets  to  which  infants  might  be  entitled  under 
the  law  of  their  father's  foreign  domicile.  The  case  is,  how¬ 
ever,  of  general  interest  because  it  is  near  the  border  line  be¬ 
tween  administration  and  succession,  and  like  the  earlier  case 
of  In  re  Lodllatd  (k) ,  it  indicates  that  a  local  administrator 
must  act  in  accordance  with  the  lex  ret  sitae,  and  is  subject  only 
to  the  control  of  the  courts  of  the  situs,  and  that  consequently 
he  may  be  under  no  obligation,  even  when  a  net  residue  is 
ascertained,  to  deliver  or  remit  the  assets  to  the  domiciliary 
administrator  id). 

Postscript:  Creation  and  Administration  of  Trusts. 

In  the  Wilks  case,  the  subject  of  the  foregoing  comment,  the 
result  was  that  by  the  domestic  rules  of  the  law  of  the  forum 
a  trust  was  created  for  the  infant  beneficiaries,  and  the  period 
of  administration  under  that  law  was  extended,  and  the  dis¬ 
tribution  of  the  assets  under  the  proper  law  of  succession  was 
correspondingly  postponed.  Such  a  trust,  which  might  arise 
either  in  the  case  of  administration  on  an  intestacy  or  in  the 
oase  of  administration  by  an  executor  pursuant  to  the  probate 
of  a  will,  is  analogous  to,  or  a  part  of,  the  general  trust  for 
the  due  administration  and  distribution  upon  which  the  executor 


(e)  [1922]  2  Cb.  638.  As  to  this  case,  see  chapter  35. 
(d)  Cf.  chapter  22,  §  1. 
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or  administrator  gets  in  and  holds  the  assets  of  the  estate  of  a 
deceased  person  under  the  domestic  law  of  the  country  of  the 
particular  local  administration  of  the  assets  situated  within 
that  country  ie).  A  trust  of  the  kind  just  mentioned  is  of 
course  different  from  a  testamentary  trust,  that  is,  a  trust  created 
by  the  will  of  the  deceased  owner,  under  which  the  executors, 
in  the  character  of  trustee,  or  some  other  trustee,  holds  the  assets 
or  part  of  them  in  trust  after  the  administration  of  the  estate 
in  the  ordinary  sense  comes  to  an  end.  The  question  of  the 
validity  of  a  testamentary  trust  would  appear  to  be  indistin¬ 
guishable  from  the  question  of  the  validity  of  the  will  which 
creates  the  trust,  a  question  of  succession  on  death,  the  gov¬ 
erning  law  being  the  lex  ret  sitae  as  to  interests  in  land  and  the 
lex  domicilii  as  to  interests  in  movables  and  intangibles,  subject 
to  the  modifications  discussed  in  other  chapters  ( f) . 

The  valid  creation  of  a  testamentary  trust  being  assumed, 
including  the  vesting  of  the  title  to  or  the  control  of  the  assets 
in  the  trustee,  a  different  question  is  what  law  governs  the 
administration  of  the  trust.  It  would  seem  that  whatever  be 
the  nature  of  the  trust  res  and  whatever  be  the  law  governing 
the  creation  of  the  trust,  the  law  governing  the  administration 
should,  as  a  general  rule,  be  the  lex  rei  sitae,  including  what¬ 
ever  effect  that  law  gives  to  the  expressed  or  implied  intention 
of  the  testator.  This  law  would  also  be  the  lex  fori  as  regards 
the  control  which  a  court  of  the  situs  may  exercise  over  the 
administration. 

Relatively  little  has  been  written  about  testamentary  trusts 
in  the  conflict  of  laws.  Beale  ig)  discusses  them  somewhat 
briefly.  ^  Land  (hj  discusses  them  more  fully,  but  expressly 
limits  his  discussion  to  conflicts  between  states  of  the  United 
States  ii).  The  English  cases  are  scanty,  and  are  discussed  by 
Ctoucher  (jJ.  Two  of  them,  Attorney-General  v.  Campbell 


(e)  See  chapter  22,  §  1, 

, V.  chapter  22,  §  2,  and  chapter  32,  and  the  cross-references 

tnere  given. 

+n  1022-1023,  with  reference 

to  tra^  of  moTObles;  ef.  Conflict  of  Laws  Restatement,  §!§  295,  298. 
\h)  Trusts  in  the  Conflict*  of  Laws  (1940), 

i-n  tiS  treatment  of  conflict  problems  arising  with¬ 

in  tlK  Umted  States,  see  chapter  11,  §  2. 

ModSn'^'^v?  International  Law  (1940), 


4 


Administration  of  Trust 


561 


ik)  and  In  re  Agamoors  Trusts  (1) ,  support  the  view  that 
the  creation  of  a  trust  of  movables  is  governed  by  the  lex  domi¬ 
cilii,  and  the  administration  by  the  lex  rei  sitae.  The  third, 
Canterbury  v,  Wyburn  im),  is  not  inconsistent  with  that  view. 

Questions  of  the  conflict  of  laws  in  relation  to  trusts  de¬ 
clared  inter  vivos  have  arisen  frequently  in  the  United  States, 
where  they  are  sometimes  called  "living  trusts/'  Broadly 
speaking,  the  creation  and  the  administration  of  the  trust 
should  be  governed  by  the  law  of  the  situs  of  the  trust  res,  in 
accordance  with  the  general  rule  that  the  creation  and  transfer 
inter  vivos  of  interests  (legal  or  equitable)  in  things  of  ail 
kinds  is  governed  by  the  lex  ret  sitae  in),  subject  to  w^hatever 
elfect  may  by  that  law  be  given  to  the  intention  of  the  settlor. 
The  foregoing  statement  may  seem,  however,  to  be  too  simpli¬ 
fied  in  the  light  of  the  varied  situations  which  have  occurred 
in  American  cases.  For  the  present  I  can  do  little  more  than 
refer  to  what  has  been  already  written  on  the  topic. 

The  English  cases  discussed  by  Croucher  io)  all  relate  to 
marriage  contracts  (or  settlements),  and,  as  he  says,  it  does 
not  follow  that  "the  principles  to  be  deduced  from  them  apply 
to  ordinary  trusts.'*  In  English  conflict  of  laws  marriage  con¬ 
tracts  have  usually  been  treated  like  contracts  in  general,  gov¬ 
erned  by  the  proper  law  of  the  contract,  this  proper  law  being 
ascertained  on  the  principles  discussed  in  earlier  chapters  ( p) , 
regard  being  had  to  the  intention  of  the  parties  and  the  sub¬ 
stantial  connection  of  the  contract  with  a  particular  country. 
Reservations  must  be  made,  however,  as  regards  capacity  to 
make  a  marriage  contract  iq).  In  the  case  of  In  re  Bankes  (rJ 
a  marriage  contract  was  made  between  a  woman  domiciled  in 
England  and  a  man  domiciled  in  Italy,  in  English  form.  The 
matrimonial  domicile  was  Italian.  The  contract  included  a 
covenant  by  the  woman  to  settle  after  acquired  property,  valid 
by  English  law,  invalid  by  Italian  law,  the  subject  matter 


(k)  (1872),  L.R.  5  H.L.  524. 

(l)  (1895),  64  L.J.  Ch.  521. 

(m)  [1895]  A.a  89. 

(n)  See  chapters  19,  20  and  30.  Intangible  things,  having  no 
actual  situs,  are  re^rded  as  having  a  legal  situs  for  various  pur¬ 
poses,  as  discussed  in  chapter  20. 

(o)  Op.  €it.f  4  Modem  L.  Rev.  Ill,  at  pp.  117  ff. 

(p)  See  chapter  14,  §  9,  and  chapter  16,  §  3. 

(q)  See  chapter  31,  §  2. 

(r)  [1902]  2  Ch,  333. 

36 — C.L. 
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being  situated  in  England  in  the  sense  that  it  consisted  of  the 
woman's  interest  as  legatee  under  the  wills  of  her  father  and 
mother.  An  English  court  applied  English  law.  In  the  case 
of  In  re  Fitzgerald  is)  an  English  court  applied  Scottish  law 
to  a  marriage  contract  made  between  a  woman  domiciled  in 
Scotland  and  a  man  domiciled  in  England  relating  to  Scottish 
heritable  bonds  ( t)  and  a  relatively  small  sum  of  money.  The 
contract  was  in  Scottish  form.  Of  the  trustees  five  were  Eng¬ 
lish,  one  was  Scottish.  The  contract  conferred  on  the  man 
an  alimentary  life  interest,  unknown  to  English  law,  upon 
which  he,  residing  in  England,  created  a  charge.  The  court 
held  that  the  charge  was  invalid  because  the  life  interest  con¬ 
strued  by  Scottish  law  did  not  include  the  power  to  create 
the  charge.  In  the  case  of  In  re  Hewitt* s  Settlement  iu)  an 
English  court  refused  to  appoint  the  Public  Trustee  in  England 
as  sole  trustee  of  a  marriage  contract  made  between  a  man 
domiciled  in  Scotland  and  a  woman  domiciled  in  England  on 
the  ground  that  the  proper  law  of  the  contract  was  Scottish 
law.  In  Duke  of  Marlborough  v.  Attorney -General  (v)  the 
Court  of  Appeal  held  that  succession  duty  was  payable  in 
England  in  respect  of  the  settled  funds  under  a  marriage  con¬ 
tract  on  the  ground  that  the  proper  law  of  the  contract  was 
English  law  iw).  The  contract  was  made  in  New  York  be¬ 
tween  a  woman  there  domiciled  and  a  man  domiciled  in  Eng¬ 
land,  the  subject  matter  being  shares  in  an  American  railway 
company,  and  the  intended  matrimonial  domicile  of  the  parties 
being  English.  There  were  also  some  other  facts  which,  in 
the  opinion  of  the  court,  indicated  that  the  parties  intended 
the  contract  to  be  governed  by  English  law. 

Much^  valuable  material  has  been  published  in  the  United 
States  with  regard  to  trusts  inter  vivos  in  the  conflict  of  laws. 
The  topic  has  been  subdivided  under  the  headings  of  creation 
and  administration,  and  these  headings  have  been  further  sub¬ 
divided.  As  regards  trusts  of  movables  and  intangibles,  many 
different  connecting  factors  or  points  of  contact  have  been  dis- 


(8)  [1904]  1  Ch.  573. 

21  ^  charge  on  land  situated  in  Scotland.  See  chapter 

’  iu)  [1915]  1  Ch.  228. 

(v)  [1945]  Ch.  78. 

by  Morris  (1945),  61  L.Q.  Rev. 

canaci^^to  mentioned  in  connection  with 

capacity  to  contract,  in  chapter  31,  §  2,  note  (u) 
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cussed,  in  addition  to  the  situs  of  the  trust  res  and  the  domi¬ 
cile  of  the  parties.  Some  of  the  items  of  this  published 
material  are  here  mentioned  in  chronological  order,  beginning 
with  an  article  by  Cavers  (x),  described  as  ‘‘brilliant”  by  Beale 
(y)  in  z  short  but  significant  article.  In  order  of  time  I  men¬ 
tion  also  the  case  of  Hutchison  v,  Ross  (z) ,  which  is  discussed 
at  the  end  of  chapter  31,  §  2,  because  it  involved  a  conflict  be¬ 
tween  the  lex  tei  sitae  (New  York)  and  the  law  of  the  matri¬ 
monial  domicile  of  the  parties  (Quebec),  they  being  incapable 
by  that  law  of  making  the  contract  in  question.  Then  fol¬ 
lowed  the  Conflict  of  Laws  Restatement  (aJ ,  Beale’s  Treatise 

(b) ,  an  article  by  Swabenland  (c) ,  and  a  book  by  Land  (cT) . 


(x)  Trusts  Inter  Vivos  and  the  Conflict  of  Laws  (1930),  44  Harv. 
L.  Rev.  161. 

(y)  Living  Trusts  of  Movables  in  the  Conflict  of  Laws  (1932), 
45  Harv.  L.  Rev.  969. 

(z)  (1933),  262  N.Y.  381,  187  N.E.  65,  87  A.L.R.  1007,  Lorenzen, 
Cases  on  the  (Conflict  of  Laws  (5th  ed.  1946)  894. 

(а)  (1934),  §  233,  comment  a,  §  239,  comment  c,  and 
§§  241,  242,  243,  294,  296,  297,  299. 

(б)  2  Conflict  of  Laws  (1935)  962  ff.,  1018  ff. 

(c)  Conflict  of  Laws  in  Administration  of  Express  Trusts  of 
Personal  Property  (1936),  45  Yale  L.J.  438. 

(d)  Trusts  in  the  Conflict  of  Laws  (1940). 


Chapter  XXXIV. 


DONATIO  MORTIS  CAUSA:  GIFT  INTER  VIVOS 
OR  TESTAMENTARY* 


The  case  of  In  re  Craven’s  Estate,  Lloyds  Bank  v.  Cockburn 
(a),  decided  by  Farwell  J.  in  an  English  administration  and 
involving  an  alleged  donatio  mortis  causa  made  in  Monaco  of 
certain  shares  and  money  situated  in  Monaco,  raises  interesting 
questions  as  to  the  characterization  of  a  donatio  mortis  causa 
in  the  conflict  of  laws  and  as  to  the  scope  of  administration 
of  the  estate  of  a  deceased  person. 


The  testatrix,  domiciled  in  England,  gave  to  her  son  a  power 
of  attorney  with  respect  to  shares  and  money  held  for  her  by 
a  bank  in  Monaco.  On  July  15,  1935,  having  in. mind  an 
operation  which  might  prove  fatal,  she  told  her  son  to  get 
the  shares  and  the  bank  balance  into  his  own  name,  as  she 
wanted  him  to  have  them  in  case  anything  happened  to  her. 
She  died  on  the  20  th  and  in  the  meantime  her  son  had  written 
to  the  bank  instructing  it  to  transfer  to  him  all  securities  and 
any  cash  balance  standing  in  his  mother's  name.  The  bank 
acted  on  the  son’s  instructions.  The  question  which  Farwell 
J.  had  to  decide  was  in  effect  whether  the  shares  and  cash  bal¬ 
ance  formed  part  of  the  widow’s  estate  or  whether  they  had 
been  validly  transferred  in  her  lifetime  to  her  son.  Farwell,  J. 
held  that  the  son  was  entitled  to  the  shares  and  money  on  the 
ground  that  the  question  whether  there  had  been  a  valid  donatio 
mortis  causa  must  be  determined  by  English  law,  and  that  the 
only  question  to  be  determined  by  the  law  of  Monaco  was 
whether  the  acts  relied  on  as  constituting  a  parting  with  the 
dominion  over  the  shares  and  money  was  effective  for  that 
purpose.  It  is  submitted  that  the  method  of  approach  to  the 
problem  was  wrong,  and  that  this  method  of  approach  led  to 
a  wrong  result. 

'IJe  fact  that  the  result  was  wrong  is  obscured  in  the  reports 
of  the  case  in  the  Law  Reports  and  in  the  All  England  Law 


*ThM  dMpter  reproduces  a  comment  published 
adian  Bar  Review  146-148.  riuuusnea 

.  (a)  [1937]  Ch.  423,  [1937]  8  All  E  R  33  A 
given  in  (1937).  63  Times  L.R  6W.  ^ 


(1988),  16  Can- 
better  report  is 
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Reports  because  the  judge's  statement  with  regard  to  the  evi¬ 
dence  of  the  law  of  Monaco  is  omitted  in  both  reports.  On 
the  other  hand,  the  report  in  the  Times  Law  Reports  furnishes 
us  with  the  material  which  is  missing  in  the  other  reports.  It 
appears  from  the  evidence  of  the  expert  witness  ( b )  that  accord¬ 
ing  to  the  French  Civil  Code,  in  force  in  Monaco,  a  donatio 
mortis  causa  as  defined  by  English  law  is  unknown  to  the  law  of 
Monaco,  and  furthermore,  that  the  law  of  Monaco  would  not 
in  any  other  way  (as,  for  example,  by  way  of  a  trust)  give 
effect  as  a  transfer  inter  vivos  to  the  transaction  in  question  in 
the  Craven  case,  that  is,  a  transaction  which  was  admittedly 
conditional  on  the  donor's  death. 

In  the  case  of  In  re  Korvine’ s  Trusts  ic)  the  court  had  to 
adjudicate  on  the  validity  of  a  donatio  mortis  causa  alleged  to 
have  been  made  by  a  person  domiciled  in  Russia  of  movables 
situated  in  England,  and  the  court  applied  the  law  of  England 
(the  lex  rei  sitae).  The  problem  of  the  conflict  of  laws  was 
simply  whether,  according  to  the  law  of  England,  a  donatio 
mortis  causa,  which  in  some  respects  resembles  a  gift  inter  vivos 
and  in  some  respects  resembles  a  testamentary  gift,  should  be 
characterized  as  being  analogous  to  the  one  so  as  to  be  governed 
by  the  lex  rei  sitae,  or  as  being  analogous  to  the  other  so  as  to 
be  governed  by  the  lex  domicilii.-  Whether  it  is  more  nearly 
analogous  to  the  one  rather  than  to  the  other  is  a  nice  question 
which  was  answered  in  favour  of  gift  inter  vivos  in  the  Korvine 
case  (d),  It  happened  in  that  case  that  the  lex  rei  sitae  was 
also  the  lex  fori,  so  that  it  was  obvious  that  the  nature  of  the 
transaction  in  question  had  to  be  determined  by  the  law  of 
England,  and  that  when  it  had  been  decided  that  the  trans¬ 
action  was  such  as  to  confer  a  proprietary  interest  upon  the 
donee  and  to  prevent  the  subject  matter  from  forming  part  of 
the  estate  of  the  donor,  it  became  unnecessary,  as  regards  that 
transaction,  to  refer  to  the  lex  domicilii. 

In  the  Craven  case  the  situation  was  different.  The  testa¬ 
trix  was  domiciled  in  England  at  the  time  of  her  death  and  the 
forum  was  English,  but  the  assets  in  question  were  situated 
in  Monaco  at  the  time  of  the  transaction  in  question.  Resort 
to  the  foreign  lex  rei  sitae  was  therefore  necessary  for  the  pur- 


(b)  53  Times  L.R.  694,  at  p.  697. 

(c)  C19213  1  Ch.  343. 

(d)  T!he  question  was  answered  in  the  same  way  in  the  well 
reasoned  judgment  in  Emery  v.  Clough  (1885),  63  N.H.  552;  c/.  2 
Beale,  Conflict  of  Laws  (1935)  981. 
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pose  of  the  characterization  of  the  transaction,  because  if  by 
that  law  the  son  of  the  testatrix  acquired  a  proprietary  interest 
in  the  lifetime  of  the  testatrix,  effect  should  be  given  to  that 
interest  in  England  ie).  It  happened  that  if  the  transaction  were 
governed  by  English  law  it  would  have  been  a  valid  donatio 
mortis  causa,  but  this  is  beside  the  point;  and  it  is  submitted 
that  there  is  no  justification  for  saying  that  any  part  of  the 
transaction  under  which  the  son  claimed  was  governed  by 
English  law.  When  the  son  claimed  that  he  was  entitled 
under  a  transaction  which  took  place  in  the  lifetime  of  the 
testatrix  with  regard  to  assets  then  situated  in  Monaco,  the 
court  ought  to  have  consulted  the  law  of  Monaco,  as  proved, 
for  the  purpose  of  ascertaining  whether  any  transaction 
(whether  by  way  of  donatio  mortis  causa  or  otherwise)  had 
taken  place  which  by  that  law  had  the  effect  of  a  transfer  inter 
vivos  or  which  by  that  law  was  sufficiently  analogous  to  a 
transfer  inter  vivos  to  be  regarded  by  an  English  court  as 
coming  within  the  rule  that  the  lex  rei  sitae  governs  the  transfer 
of  property  or  the  creation  of  proprietary  rights.  If  by  that 
law  the  son  in  the  lifetime  of  the  testatrix  acquired  the  pro¬ 
perty  in  the  assets,  the  English  court  would  of  course  have  held 
his  claim  to  be  valid,  and  consequently  as  regards  those 
assets  no  question  of  succession  (governed  by  the  lex  domicilii) 
would  arise.  The  expert  witness,  however,  not  only  did  not 
say  that  the  son  acquired  the  property  in  the  assets,  but  he 
also  negatived  any  interest  which,  although  possibly  falling 
short  of  being,  from  the  point  of  view  of  English  law,  a 
strictly  proprietary  interest,  might  be  regarded  as  analogous 
to  a  proprietary  interest,  legal  or  equitable,  in  the  assets.  Trust 
and  donatio  mortis  causd  were  expressly  negatived.  It  is 
submitted  that  in  these  circumstances  Farwell  J.  ought  to  have 
disallowed  the  son’s  claim  and  held  that  the  assets  in  question 
were  part  of  the  estate  of  the  testatrix,  distributable  in  accord¬ 
ance  with  her  will. 

Hellendall,  commenting  on  the  case  (fj,  quotes  and  criticizes 
the  passage  from  the  judgment  of  Farwell  J.  ( gj  in  which  he 
says  that  the  question  to  be  decided 


(e)  See  chapter  4,  §  7,  and  chapters  19  and  20. 

,  if )  Eev.  143.  The  Craven  ease  was  the 

sulyect  of  further  discussion  by  the  same  author  in  The  Character- 

Movables  in  the  Conflict 
.The  author  finds  fault 
at  pp.  378  ff.,  with  my  theory  that  the  Sngflish  court  should  consult 
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is  a  question  of  administration  in  the  sense  that  the  executors  are 
bound  to  get  in  the  whole  of  the  estate  of  their  testatrix  and  as 
soon  as  they  found  that  apparently  part  of  her  estate  consisted  of 
these  shares  and  this  money  they  were  bound  to  endeavour  to  get 
it  in  and  the  question  whether  or  not  they  can  rightly  claim  it  from 
the  person  who  was  in  possession  at  the  death  is  one  to  some  extent, 
at  any  rate,  of  administration  and  in  my  judgment  must  be  decided 
by  English  law,  subject  only  to  this;  it  being  necessary  according 
to  English  law  that  there  should  be  an  effective  parting  with 
dominion  over  the  property,  that  which  is  said  to  constitute  the 
parting  with  dominion  must  be  an  act  which  would  be  effective  in  the 
place  where  the  property  is  situate  according  to  the  law  of  that  place. 
As  I  understand  the  evidence  there  is  nothing  whatever  which  pre¬ 
vents  what  was  done  being  a  sufficient  parting  with  dominion. 

I  agree  with  Hellendall  in  submitting  that  there  was  no 
justification  for  limiting  the  reference  to  the  law  of  Monaco 
BO  the  single  question  whether  there  was  ''an  effective  parting 
with  dominion  over  the  property.'*  Resort  should  have  been 
had  to  that  law  with  regard  to  the  whole  question  whether  the 
alleged  gift  was  valid.  On  the  evidence  as  to  that  law  it  would 
appear  that  no  valid  gift  was  made. 


the  lex  rei  sitae  for  the  purpose  of  ascertaining  whether  the  son 
acquired  a  proprietary  interest  inter  vivos.  As  I  have  attempted  in 
earlier  chapters,  mentioned  in  note  (e),  to  justify  my  theory,  any 
further  discussion  by  me  here  would  be  mere  repetition. 

(p)  [19373  Ch.  423,  at  pp.  429,  430. 


CHAPTER  XXXV. 


INSURANCE  MONEY:  ADMINISTRATION 
AND  SUCCESSION* 

Some  interesting  questions  as  to  administration  and  sue-' 
cession  are  suggested  by  the  case  of  Public  Trustee  of  Neuf 
Zealand  v.  Lyon  ( aJ ,  decided  by  the  Privy  Council  on  appeal 
from  the  Court  of  Appeal  of  New  Zealand. 

It  is  provided  by  s.  65,  sub-s.  2,  of  the  Life  Insurance  Acti 
1908,  of  New  Zealand  as  follows: 

Where  a  policyholder  dies  leaving  a  will,  the  policy-moneys  shall 
not  be  applied  in  payment  of  his  debts  or  of  any  leg^icies  pajrable 
under  his  will  unless  in  and  by  his  will  he  has  by  express  words 
specially  referring  to  such  moneys  declared  that  the  same  shall  be 
so  applied. 

One  Lyon  was  the  holder  of  a  policy  of  insurance  issued  to 
him  when  he  was  domiciled  in  Scotland  by  a  Scottish  company 
which  carried  on  business  in  Scotland,  and  which  had  no  office 
or  agency  in  New  Zealand.  The  policy  was  payable  to  the 
holder,  his  executors,  administrators  and  assigns,  on  his  sur¬ 
viving  the  28th  February,  1942,  or  on  his  death  at  an  earlier 
date.  He  died  on  the  8th  August,  1932,  domiciled  in  New 
Zealand,  having  made  a  will  by  which  he  gave  all  policies  of 
insurance  to  his  wife  and  certain  of  his  children,  or  such  of 
them  as  should  survive  him,  and  which  contained  no  declara- 
that  insurance  money  should  be  applied  in  payment  of, his 
debts.  Administration  was  granted  in  New  Zealand  to  the 
Public  Trustee.  There  was  no  grant  of  representation  by  any 
court  in  Scotland  and  therefore  there  was  no  administration 
of  the  estate  in  Scotland.  The  Scottish  company,  pursuant  to 
s.  19  of  the  Revenue  Act,  1889,  of  the  United  Kingdom,  paid 
the  insurance  money  to  the  Public  Trustee  of  New  Zealand 
(b).  The  proceeds  of  the  policy  thus  transmitted  to  New 


*This  chapter  reproduces  a  comment  published  (1936),  14  Can¬ 
adian  Bar  Review  509-514. 

(ct)  [19363  A.C.  166,  affirming  In  re  Lyon,  Lyon  v.  Public  Trustee, 
£19343  N.Z.L.R.  296. 

(6)  Section  11  of  the  Revenue  Act,  1884,  provides:  “Notwith¬ 
standing  any  provision  to  the  contrary  contained  in  any  local  or 
private  Act  of  Parliament,  the  production  of  a  grant  of  representa¬ 
tion  from  a  Court  in  the  United  Kingdom  by  probate  or  letters  of 
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Zealand  were,  said  Kennedy  J.  in  the  Court  of  Appeal,  '‘like 
the  movables  of  a  deceased  person  reduced  into  the  possession 
of  the  New  Zealand  administrator  as  such  and  brought  into 
New  Zealand  before  any  person  in  Scotland  obtained  any 
valid  title  by  the  lex  situs  or  reduced  them  into  possession 
(see  Dicey's  Conflict  of  Laws,  5th  ed.  383),  and  the  insurance 
money  became  assets  to  be  administered  in  the  New  Zealand 
administration"  (c). 

The  estate  was  insolvent,  and  the  administrator  took  out 
an  originating  summons  in  New  Zealand  for  the  determination 
of  the  question  whether  s.  65  of  the  New  Zealand  statute  ap¬ 
plied  to  the  policy  in  question  so  as  to  render  the  insurance 
money  not  available  to  creditors,  the  summons  being  served 
on  the  widow,  representing  herself  and  the  children,  and  on 
one  Page,  representing  himself  and  all  other  creditors  of  the 
testator.  The  Court  of  Appeal  of  New  Zealand,  by  a  ma¬ 
jority  judgment,  reversing  the  decision  of  Ostler  J.,  held  that 
the  money  was  not  available  for  creditors.  On  the  Public 
Trustee's  appeal,  the  Privy  Council  affirmed  the  judgment  of 
the  Court  of  Appeal,  finding,  after  an  examination  of  various 
provisions  of  the  statute,  that  there  was  nothing  in  the  statute 
which  expressly  or  impliedly  limited  its  application  to  a  policy 
issued  by  a  company  carrying  on  business  in  New  Zealand  or 
having  an  office  or  agency  there;  and  Lord  Thankerton  quoted 
with  approval  (dj  the  following  passage  from  the  judgment 
of  Kennedy  J.  (e)  : 


administration  or  confirmation  shall  be  necessary  to  establish  the 
right  to  recover  or  receive  any  part  of  the  personal  estete  and 
effects  of  any  deceased  person  situated  in  the  United  Kingdom," 
This  was  subject  to  a  proviso  which  was  amended  by  the  Revenue 
Act,  1889,  s.  19,  to  read  as  follows:  ‘'Provided  that  where  a  policy 
of  life  assurance  has  been  effected  with  any  insurance  company  by 
a  person  who  shall  die  domiciled  elsewhere  than  in  the  United 
Kingdom,  the  production  of  a  grant  of  representation  from  a  couri 
in  the  United  Kingdom  shall  not  be  necessary  to  establish  the  right 
to  receive  the  money  payable  in  respect  of  such  policy."  See  the 
discussion  of  these  provisions  in  Haas  v.  Atlas  Assuvance  Co.  htd., 
[1913]  2  K.B.  209. 

(c)  [19S4]  N.Z.L.R.  296,  at  p.  312.  Kennedy  J.  added:  ‘‘The 
facts  in  this  case  are,  it  thus  appears,  different  from  those  disclosed 
in  Cook  V.  Greg  son  (1854),  2  Drew.  286.  There  the  administrator 
had  in  England  assets  which  he  had  collected  in  Ireland  under  an 
Irish  grant.  As  the  administrator  had  a  two-fold  character-— 
namely,  that  of  an  English  administrator  and  also  that  of  an  Irish 
administrator — ^he  was  held  bound  to  administer  the  Iri^  assets  as 
an  Irish  administrator." 

(d)  E19363  A.C.  166,  at  p.  176. 

(e)  [1934]  N,Z.L.R.  296,  at  p.  314. 
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The  object  of  s.  65  plainly  is  to  encourage^  provision  by  way  of 
insurance  for  the  person  insured  and  his  wife  or  children,  even 
to  the  extent  of  freeing  the  proceeds  of  an  insurance  policy  from  the 
claims  of  creditors.  Individuals,  and  not  policies,  are  the  objects  of 
the  solicitude  of  the  Legislature.  If  that  be  the  true  view,  as  I 
iMnk  it  is,  then  there  does  not  appear  any  reason  why  protection 
should  apply  for  the  benefit  of  a  policyholder,  his  wife  or  children, 
in  respect  of  a  policy  which  has  been  issued  in  New  Zealand  or  on 
a  proposal  made  in  New  Zealand,  but  should  not  apply  for  the 
benefit  of  the  same  person  or  persons  in  respect  of  a  policy  issued 
abroad  on  a  proposal  there  made. 

Lord  Thankerton  concluded  his  reasons  for  judgment  as 
follows  ( f)  : 

The  appellant  is  in  this  difficulty;  if  the  provisions  of  s.  65 
merely  bar  the  [creditors’]  right  of  recovery  in  New  Zealand,  such 
bar  will  operate  to  prevent  ^eir  recovery  in  the  New  Zealand  ad¬ 
ministration  in  course  of  which  the  present  question  arises.  If,  on 
the  other  hand,  s.  65  destroys  the  right  or  title  of  the  New  Zealand 
creditors  as  against  the  policy  moneys  which  form  part  of  the  estate 
of  a  person  domiciled  in  New  Zealand  then,  even  if  there  had  been 
a  Scottish  administration,  the  New  Zealand  creditors  could  not 
have  proved  in  the  Scottish  administration  any  claim  of  debt  against 
the  policy  moneys. 

The  dilemma  stated  in  the  passage  just  quoted  is  of  course 
dependent  upon  the  facts  of  the  case,  and  especially  upon  the 
fact  that  the  claims  of  New  Zealand  creditors  only  were  in 
question,  and  as  regards  such  creditors,  the  passage  omits  in 
the  first  sentence  the  contingency  mentioned  in  the  second 
sentence,  namely,  *'if  there  had  been  a  Scottish  administration/' 

If  there  had  been  a  Scottish  administration,  the  question  of 
the  construction  of  the  New  Zealand  statute  and  its  applicability 
to  New  Zealand  creditors  as  well  as  other  creditors  claiming  in 
the  Scottish  administration  would  have  been  a  question  for  a 
Scottish  court  (g)  and  not  a  question  for  a  New  Zealand  court 
or  for  the  Privy  Council  acting  in  the  character  of  the  supreme 
appellate  court  of  New  Zealand:  and  Lord  Thankerton’s 
statement  of  what  a  Scottish  court  would  decide  as  to  the 
claim  of  New  Zealand  creditors  is  interesting  from  the  point 
of  view  of  the  conflict  of  laws.  Owing  to  the  fact  that  the 
question  for  decision  was  only  as  to  the  effect  of  a  New 
Zealand  statute  in  a  New  Zealand  administration  of  the  estate 
of  a  person  who  was  domiciled  in  New  Zealand,  the  whole 
case  is  suggestive,  rather  than  decisive,  of  questions  of  the  conflict 
of  laws.  It  was  immaterial  to  the  decision  whether  the  court 
construed  the  statute  as  one  which  merely  barred  the  remedy 

(/)  [1936]  A.C.  166,  at  p.  177. 

(flr)  See  chapter  22,  §  1. 
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of  creditors  or  one  which  destroyed  the  right  or  title  of  cred¬ 
itors,  or,  whether  the  court  characterized  the  statute  as  being 
one  relating  to  administration  only,  and  therefore  limited  in 
its  application  to  a  New  Zealand  administration  (governed  by 
the  law  of  the  forum  of  administration  or,  in  other  words,  the 
lex  situs  of  the  assets  included  in  that  administration) ,  or  as 
being  a  statute  relating  to  succession,  and  therefore  (by  reason 
of  the  New  Zealand  domicile  of  the  testator)  applicable  to  all 
life  insurance  moneys,  without  regard  to  the  situs  of  the  assets 
or  the  place  of  administration.  If  there  had  been  a  Scottish 
administration,  these  questions  would  have  been  material 
Lord  Thankerton  expressly  says  that  if  the  New  Zealand 
statute  destroyed  the  right  or  title  of  the  New  Zealand  cred¬ 
itors,  they  could  not  claim  in  a  Scottish  administration,  where¬ 
as,  impliedly,  if  the  statute  merely  barred  the  remedy,  such 
creditors  might  claim  in  Scotland,  though  not  in  New  Zealand. 
On  the  latter  construction  of  the  statute,  Scottish  creditors 
might  claim  in  Scotland,  but  not  in  New  Zealand.  On  the 
former  construction  of  the  statute,  the  Scottish  creditors  would 
not  be  entitled  to  claim  in  New  Zealand,  but  would  they  be 
entitled  to  claim  in  Scotland? 

In  the  case  of  In  re  Lorillacd  ih)  the  testator  died  domiciled 
in  New  York,  leaving  assets  and  creditors  in  England  and  in 
New  York.  The  claims  of  certain  American  creditors  were 
barred  by  lapse  of  time  in  England,  but  not  in  New  York. 
In  the  New  York  administration  there  was  a  deficiency  of 
assets,  whereas  in  the  English  administration  there  was  a  sur¬ 
plus.  Hence  the  strange  result  that  by  reason  of  the  application 
in  each  forum  of  the  lex  fori  relating  to  limitation  of  personal 
actions,  the  English  court  distributed  in  accordance  with  the 
lex  domicilii  the  beneficial  interest  in  a  surplus,  notwithstanding 
that  this  surplus  did  not  exist  by  the  lex  domicilii  in  the  sense 
that  if  the  English  administrator  had  paid  the  surplus  to  the 
New  York  administrator  for  distribution,  the  latter  would 
probably  have  paid  the  American  creditors,  whose  claims  were 
valid  by  New  York  law  (lex  fori)  and  there  would  have  been 
no  surplus  to  which  the  New  York  law  of  succession  (lex 
domicilii)  would  have  been  applicable. 

The  case  of  Public  Trustee  of  New  Zealand  v.  Lyon  suggests 
the  converse  situation,  namely,  that  in  a  Scottish  administration 
the  claims  of  creditors  might  be  allowed  against  the  insurance 


(h)  [1922]  2  Ch.  638, 
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money,  so  'as  to  leave  no  surplus  to  which  the  law  of  New  > 
Zealand  (lex  domicilii)  would  apply.  This  result  would, 
be  clear  if  the  Scottish  court  construed  the  New  Zealand 
statute  as  merely  barring  the  remedy  of  creditors,  that  is,  as 
being  part  of  the  procedural  law  of  the  forum.  Both  Scottish 
and  New  Zealand  creditors  would  be  entitled  to  claim  in  the 
Scottish  administration,  but  not  in  the  New  Zealand  admin¬ 
istration.  If,  as  Lord  Thankerton  suggests  might  be  done,  the 
statute  were  construed  as  destroying  the  right  or  title  of  credi¬ 
tors,  a  Scottish  court  might  say  that  it  destroyed  the  rights  or ' 
title  of  New  Zealand  creditors  only.  If  the  Scottish  court 
construed  the  statute  as  being  a  statute  relating  to  succession 
to  movables,  which  Lord  Thankerton  does  not  in  terms  sug¬ 
gest  as  a  possibility,  then  the  statute  should  govern  the  suc¬ 
cession  everywhere,  and  even  in  the  Scottish  administration 
the  money  should  be  paid  to  the  beneficiaries  under  the  lex 
domicilii  and  should  not  be  available  even  for  Scottish  creditors.; 

The  statute  in  question  in  Public  Trustee  of  New  ZMand 
V.  Lyon  invites  comparison  with  s.  145,  sub-s.  1,  of  the 
(Ontario).  Insurance  Act,  R.S.O.  1927,  c.  222  (i),  which 
reads  in  part  as  follows: 

Where  the  insured  .  .  .  designates  as  beneficiary  or  beneficiaries 
a  member  or  members  of  the  class  of  preferred  beneficiaries  fthe 
husband,  wife,  children,  grandchildren,  father  and  mother  of  the 
person  whose  life  is  insured],  a  trust  is  created  in  favour  of  the 
designated  beneficiary  or  beneficiaries,  and  ...  the  insurance  money, 
or  such  part  thereof  as  is  or  has  been  apportioned  to  a  preferred 
beneficiary,  shall  not,  except  as  otherwise  provided  in  this  Act,  be 
subject  to  the  control  of  the  insured,  or  of  his  creditors,  or  form 
part  of  the  estate  of  the  insured. 

By  virtue  of  s.  146  of  the  same  statute,  notwithstanding 
the  designation  of  a  preferred  beneficiary  or  beneficiaries,  the 
insured  may  subsequently  alter  or  revoke  any  prior  designa¬ 
tion  **so  as  to  restrict,  limit,  extend  or  transfer  the  benefits  of 
the  contract  to  any  one  or  more  of  the  class  of  preferred  bene¬ 
ficiaries  to  the  exclusion  of  any  or  all  others  of  the  class,**  etc. 


(i)  The  same  provision  occurs  in  the  statutes  of  all  the  provinces 
of  Canada  (except  Quebec)  by  virtue  of  the  adoption  of  the  uniform 
Life  Insurance  Act  prepared  in  1923  by  the  Conference  of  Com¬ 
missioners  on  Uniformity  of  Legislation  in  Canada.  Section  145  was 
amended  in  1985,  but  not  so  as  to  change  the  words  quoted  in  the 
text.  Section  145,  as  amended,  and  s.  146,  now  appear  as  ss.  156 
and  157  in  R.S.O.  1937,  c.  256. 
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In  Re  Boeder  and  Canadian  Order  of  Chosen  Friends  (jJ 
an  Ontario  benevolent  society  issued  to  one  Baeder,  then  dom¬ 
iciled  in  Ontario,  a  benefit  certificate  or  policy,  within  the  terms 
of  the  Ontario  Insurance  Act  and  governed  by  Ontario  law'. 
In  this  policy  the  designated  beneficiaries  were  the  three  children 
of  the  insured.  Baeder  subsequently  migrated  to  New  York 
and  died  domiciled  there.  By  the  law  of  New  York  the 
beneficiaries  of  a  policy  could  not  be  changed  by  the  will  of 
the  insured,  whereas  the  Ontario  Insurance  Act  permits,  and 
the  similar  statute  formerly  in  force  permitted,  the  insured  by 
his  will  to  make  a  new  designation  of  beneficiaries,  subject  to 
the  limitations  mentioned  in  the  provisions  quoted  above. 
Baeder  made  a  will,  valid  as  regards  form  by  both  Ontario  and 
New  York  law,  giving  all  his  life  insurance  to  a  granddaughter. 
It  was  held  that  the  designation  of  the  grandchild  as  beneficiary 
was  valid,  because  the  policy,  read  with  the  statute,  constituted 
a  contract  or  statutory  trust  under  which  the  tights  of  the 
parties,  including  the  limited  power  of  the  insured  to  change 
the  beneficiaries,  were  crystallized  and  defined  at  the  time  of 
the  issue  of  the  policy,  or  alternatively  because  the  statute 
aeated  a  special  power  of  appointment  exercisable  as  defined 
in  the  statute,  and  that  the  rights  of  the  parties  were  not 
affected  by  Baeder’s  acquisition  of  a  new  domicile  in  New  York. 

Impliedly  the  decision  in  the  Baeder  case  negatives  the  char¬ 
acterization  of  the  statutory  provisions  as  being  provisions  re¬ 
lating  to  succession  to  movables,  because  on  the  basis  of  that 
characterization  the  proper  law  would  be  the  lex  domicilii  of 
the  testator  at  the  time  of  his  death.  The  provisions  of  s.  65 
of  the  New  Zealand  Life  Insurance  Act  might  much  more 
easily,  it  is  submitted,  be  characterized  as  a  part  of  the  New 
Zealand  law  of  succession  to  movables  and  therefore  applicable, 
in  New  Zealand  or  in  Scotland  or  elsewhere,  to  all  the  life 
insurance  of  a  testator  who  dies  domiciled  in  New  Zealand. 


(i)  (1916),  36  O.L.R.  30,  28  D.L.R.  424.  Generally,  as  to  ques¬ 
tions  of  conflict  of  laws  relating  to  insurance  policies,  ef.  Beale, 
Conflict  of  Laws  (1935),  vol.  2,  pp.  1210-1215,  vol.  3,  pp.  1488-1491. 


Chapter  XXXVI. 


DEPENDANTS’  RELIEF  OR  FAMILY 
MAINTENANCE  ACTS* 

The  two  cases  of  Mastaka  v.  Midland  Bank  Executor  and 
Trustee  Co.  (a)  and  Re  Testator’s  Family  Maintenance  Act, 
Re  Elliott  { b) ,  raise  some  questions  with  regard  to  the  conflict 
of  laws  aspects  of  statutes  for  the  relief  or  maintenance  of  a 
testator’s  dependants,  for  whom  he  has  not  made  adequate 
provision  by  his  will.  The  Mastaka  case  was  decided  in  Eng¬ 
land  under  the  Inheritance  (Family  Provision)  Act,  1938, 
and  the  conclusion  was  reached  that  the  applicant  for  relief  must 
prove  that  the  domicile  of  the  testator  at  the  time  of  his  death 
was  English.  This  conclusion  would  seem  to  be  inevitable, 
inasmuch  as  s.  1  of  the  statute  begins:  “Where,  after  the 
commencement  of  this  Act,  a  person  dies  domiciled  in  England.’’ 
Laskin,  in  his  analysis  of  this  statute  ic),  draws  attention  to 
some  of  the  situations  of  hardship  which  may  arise  in  England 
by  reason  of  the  requirement  that  the  testator  must  have  been 
domiciled  in  England,  or  which  may  arise  in  Ontario  by  reason 
of  the  corresponding  limitation  occurring  in  the  Dependants' 
Relief  Act. 

The  relevant  provision  of  the  Ontario  statute  id)  deserves 
some  further  discussion.  Section  2  begins;  “Where  it  is  made 
to  appear  to  a  judge  of  the  surrogate  court  of  the  county  or 
district  in  which  the  testator  was  domiciled  at  the  time  of 
death.’’  This  use  of  “domiciled’’  with  reference  to  a  county 


’This  chapter  reproduces  a  comment  published  (1941),  19  Cana¬ 
dian  Bar  Review  539-543,  and  includes  a  postscript  (1946). 

(tt)  [1941]  Ch.  192. 

2  D.L.E.  71,  [1941]  1  W.W.R. 

356,  (B.C.),  Manson  J. 


(c)  Dependants’  Relief  Legislation  (1939),  17  Can.  Bar  Rev.  181; 

Legislation  (1939),  17  Can.  Bar  Rev. 
drawing  attention  to  significant  differences  between  the  Ontario 
steti^  and  the  New  Zealand  and  British  Columbia  statutes.  As  to 
tne  iiiiignsli  statnite,  see  Dainow,  Limitations  on  Testamentary  Free- 
dom  m  England  (1940)  25  Cornell  L.Q.  337;  cf.  Dainow,  Restricted 
Testation  in  New  Zealand,  Australia  and  Canada  (1938),  36  Michi- 
gan  ii.  Kev,  1107. 


(d)  The  Dependants’  Relief  Act,  R.S.O.  1937,  c.  214. 
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or  district  raises  difficult  questions  of  construction,  and,  on  any. 
construction,  serious  doubts  with  regard  to  the  applicability 
of  the  statute  to  situations  which  ought  to  be  included  within 
its  operation.  If  the  word  '‘domiciled’*  is  used  in  the  techni¬ 
cal  sense  customary  in  the  conflict  of  laws  the  reference  should 
be  to  the  province  as  a  whole  ie),  but  some  analogous  meaning 
must  be  attributed  to  the  statutory  clause  as  it  stands.  Strictly 
read,  the  clause  would  include  only  a  testator  as  to  whom  the 
factum  of  residence  in  the  county  or  district  and  the  animus 
manendi  with  regard  to  the  county  or  district  are  proved. 
Perhaps  by  a  liberal  and  slightly  imaginative  construction  the 
clause  might  be  read  as  meaning  "domiciled”  in  Ontario  and 
"resident”  in  the  county  or  district.  In  that  event  the  clause 
would  be  open  to  an  objection  similar  to  that  applicable  to  the 
English  statute,  namely,  that  it  would  exclude  the  case  of  a 
testator  domiciled  outside  of  Ontario,  leaving  immovables  sit¬ 
uated  in  Ontario.  Alternatively,  if  "domiciled”  were  con¬ 
strued  as  "resident”  if),  the  clause  would  still  be  defective 
because  no  provision  would  be  made  for  the  case  of  a  testator 
domiciled  in  Ontario,  but  having  no  "fixed  place  of  abode”  in 
any  county  or  district  in  Ontario,  and  perhaps  being  tempor¬ 
arily  resident  outside  of  Ontario.  Probate  might  then  be 
granted  in  any  county  or  district  in  which  the  testator  "had 
property  at  the  time  of  his  death”  ig),  but  no  application 
could  be  made  under  the  Dependants*  Relief  Act.  On  the 
other  hand  the  case  of  testator  who  was  domiciled  outside  of 
Ontario  but  resident  within  Ontario  would  not  be  excluded 
from  the  operation  of  the  statute. 

For  reasons  which  will  appear  in  the  later  discussion  I 
submit  that  s.  2(1)  of  the  Ontario  statute  should  be  amended 
so  as  to  omit  the  reference  to  the  domicile  of  the  testator  and 
to  provide  that  the  application  may  be  made  to  a  judge  of  the 
surrogate  court  of  the  county  or  district  in  which  the  will  is 

(e)  Attomey^General  for  Alberta  v.  Cook  [1926]  A.C.  444,  [1926] 
2  D.L.R.  762,  [1926]  1  W.W.R.  742. . 

(/)  Cf*  chapter  38,  note  (p),  with  regards  to  the  Adoption  Act 
of  the  province  of  Quebec:  “The  fact  that  the  domicile  in  question  is 
localized  in  a  particular  district  of  the  province  suggests  the  possi¬ 
bility  that  domicile  is  here  used  in  the  sense  of  residence.” 

(g)  The  two  phrases  enclosed  within  quotation  marks  occur  in 
the  Surrogate  Courts  Act,  R.S.O.  1937,  c.  106,  s.  22,  defining  the 
territorial  jurisdiction  of  the  surrogate  courts  in  respect  of  the 
granting  of  probate.  The  section  further  provides  that  in  “other 
cases  the  granting  of  probate  .  .  .  shall  belong  to  the  surrogate 
court  of  any  coun^.” 
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admitted  to  probate  or  in  which  a  foreign  probate  is  sealed. 
Similarly  it  would  seem  to  be  desirable  that  the  English  statute 
should  be  amended  so  as  to  omit  the  requirement  that  the 
testator  must  have  been  domiciled  in  England. 

The  limitation  of  the  English  statute  to  the  case  of  a  testator 
domiciled  in  England  is  the  subject  of  comment  in  the  Annual 
Survey  of  English  Law,  1938  ih).  The  commentator,  Kahn- 
Freund,  points  out  thit  it  is  apparently  immaterial  whether  or 
to  what  extent  the  testator’s  estate  consists  of  immovables  or 
of  movables,  so  that  the  restriction  imposed  by  the  statute  upon 
a  testator’s  disposing  power  “does  not  apply  to  English  land 
forming  part  of  the  estate  of  a  testator  domiciled  abroad,  while 
it  does  apply  to  the  proceeds  of  foreign  land  belonging  to  the 
estate  of  a  domiciled  Englishman.”  Consequently  the  statute 
may  in  effect  make  an  exception  to  the  general  rule  that  suc¬ 
cession  to  movables  is  governed  by  the  lex  domicilii  and  suc¬ 
cession  to  immovables  by  the  lex  tei  sitae. 

The  point  involved  in  the  last  preceding  sentence  may  be 
usefully  elaborated.  The  suggestion  is  that  a  statute  enabling 
a  court  to  give  to  a  testator’s  dependants  a  larger  share  of  his 
estate  than  he  has  given  them  by  his  will  is  analogous  to  the 
limitations  on  a  testator’s  disposing  power  imposed  by  various 
foreign  systems  of  law  ( i) ,  and  therefore  is  to  be  characterized 
as  a  matter  of  the  intrinsic  validity  of  a  will  and  should,  in 
the  absence  of  any  clear  indication  of  the  intention  of  the  legis¬ 
lature,  apply  to  immovables  situated  within  the  territory  of 
the  enacting  legislature  without  regard  to  the  domicile  of  the 
testator,  and  to  movables,  wherever  situated,  belonging  to  the 
estate  of  a  testator  who  died  domiciled  within  that  territory 
This  characterization  of  the  question  would  seem  to  af- 


(h)  At  p.  362.  There  are  comments  on  other  features  of  the 
statute  at  pp.  84-85,  102-103,  333. 

(t)  E.g.,  In  re  Pryce,  [1911]  2  Ch.  286  (Netherlands'^  •  In  re 
(^ance);  In  re  Ross,  [1930]  1  Ch.  377 
(Italy),  The  Annesley  and  Ross  cases  are  cited  here  merely  as  ex¬ 
amples  of  limitations  on  a  testator's  disposing  power  under  foreign 

doctrine  of  the  renvTthere^ 
m  discussed  by  me 

in  .The  limitation  of  French  law  on  the  disposing  power 

characterized  in  French  conflict  of  laws,  not  as  a 
capacity  governed  by  the  testator's 
Sdm  ^  matter  of  succession  (intrinsic  validity  of 

wl)  governed  as  regards  movables  by  the  law  of  the  testator’s 
domicile:  :see  chapter  7,  §§  3  and  4.  xesraxors 

in  an^Sfer  appeared 

in  an  earlier  article,  was  quoted  with  approval  by  Kerwin  jf  in  the 
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ford  a  satisfactory  solution  of  the  problem  raised  by  the  fact 
that  a  testator  may  leave  assets  in  dilferent  countries  in  which 
there  are  various  statutory  provisions  or  rules  of  law  designed 
to  protect  the  dependants  of  a  testator.  The  English  statute 
clearly,  and  the  Ontario  statute  obscurely,  limit  relief  to  situ¬ 
ations  in  which  a  testator  was  domiciled  within  England,  or 
Ontario,  as  the  case  may  be,  and  thus  prevent  the  courts  from 
reaching  any  satisfactory  solution  in  cases  in  which  the  testator 
has  left  movables  and  immovables  in  different  countries.  On 
the  other  hand  in  some  of  the  provinces  of  Canada  and  states 
of  Australia  and  in  New  Zealand,  the  corresponding  statutes 
contain  no  provisions  making  relief  conditional  on  the  domicile 
of  the  testator  within  the  jurisdiction,  and  consequently  the 
courts  have  been  at  liberty  to  apply  the  general  principles  of 
the  conflict  of  laws.  Thus,  the  New  Zealand  statute  I  k)  has 
been  described  by  judges  as  imposing  a  limitation  on  a  testator^s 
disposing  power,  though  it  does  so,  not  directly,  or  by  ex¬ 
pressly  declaring  that  certain  classes  of  persons  shall  be  entitled 
to  certain  shares,  but  indirectly  by  enabling  a  court  to  inter¬ 
fere  with  and  override  a  testator’s  power  of  disposition  on  due 
application  by  or  on  behalf  of  those  persons  who  are  within 
the  scope  of  the  statute  (/j.  ''The  order  of  the  court  making 
provision  under  the  statute  supersedes,  to  the  extent  of  giving 
effect  to  such  order,  the  disposition  and  provisions  of  the  will. 
In  a  sense  it  is  a  statutory  modification  or  qualification  of  the 
right  of  a  testator  to  dispose  as  he  pleases  of  his  property”  ^.m/. 
Accordingly,  under  the  general  conflict  rules  that  succession 
to  movables  is  governed  by  the  lex  domicilii  and  succession  to 
immovables  by  the  lex  rei  sitae.  New  Zealand  courts  have  ap¬ 
plied  the  statute  to  movables  and  immovables  situated  in  New 
Zealand  of  a  testator  domiciled  there  ( nj »  and  to  immovables 
situated  in  New  Zealand  of  a  testator  domiciled  in  Scotland, 
though  it  would  not  be  applicable  to  the  movables  situated 

Supreme  Court  of  Canada  in  PoiiUot  v.  Cloutier,  [1944]  S.C.R.  284, 
[1944]  3  D.L.R.  737. 

(fc)  See  Brown,  Dependants’  Relief  Acts  (1940),  18  Can.  Bar 
Rev.  261,  449,  containing  a  review  of  the  New  Zealand  case  law, 
with  copious  quotations  from  the  judgments  of  the  courts. 

il)  Cf.  Parish  v.  Parish,  [1924]  N.Z.L.R.  307,  18  Can.  Bar  Rev. 
451. 

(m)  In  re  Roper,  [1927]  N.Z.L.R.  731,  18  Can.  Bar  Rev.  456. 

(n)  In  re  Roper,  supra. 

37— C.L. 
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in  New  Zealand  or  elsewhere  of  the  same  testator  io).  Sim¬ 
ilarly,  the  British  Columbia  statute  has  been  held  to  apply  to 
immovables  but  not  movables,  situated  in  British  Columbia  of 
a  testator  domiciled  in  England  (pj,  and  the  recent  case  of 
Re  Elliott  (qJ ,  follows  the  same  principle,  the  only  assets  in 
question  being  movable.  So,  under  the  Saskatchewan  statute, 
relief  has  been  given  to  a  widow  with  respect  to  immovables 
situated  in  Saskatchewan  of  a  testator  domiciled  in  Illinois  (rJ, 
and  in  the  case  of  a  testator  domiciled  in  Alberta,  a  Saskatche¬ 
wan  court  gave  the  widow  relief  with  respect  to  immovables 
situated  in  Saskatchewan  without  taking  into  consideration 
movables  situated  in  Saskatchewan,  and  pointed  out  that  her 
remedy  with  respect  to  immovables  situated  in  Alberta  and 
movables  wherever  situated  lay  in  an  application  to  an  Alberta 
court  under  the  Alberta  statute  ( sJ . 


Postscript  (1946) 

The  analogy  suggested  in  the  foregoing  comment  between 
modern  Dependants'  Relief  Acts  or  Family  Maintenance  Acts 
and  limitations  on  a  testator's  disposing  power  which  are  a 
feature  of  many  foreign  systems  of  law  is  close,  but  not  perfect. 
The  latter  usually  provide  that  a  dependant  is  entitled  to  a 
compulsory  share  or  portio  legitima  of  the  testator's  estate,  while 
the  former  usually  provide  that  a  court  has  a  discretionary 
power  to  allow  to  a  dependant  a  larger  share  than  has  been 
given  to  him  by  the  testator,  not  exceeding  the  share  to  which 
he  would  have  been  entitled  on  intestacy.  As  between  two 
compulsory  share  countries,  or  if  the  forum  is  in  a  compulsory 
share  country,  the  situation  is  relatively  simple.  The  forum 
has  merely  to  ensure  that  a  dependant  receive  his  compulsory 
share  of  all  assets  to  which  the  domestic  rules  of  the  law  of 
the  forum  apply,  that  is,  of  all  land  situated  within  its  territory 
and  of  all  movables  wherever  situated  which  are  part  of  the 


^6^(0)  r'e  Butchart,  [1932]  N.Z.L.R.  125,  18  Can.  Bar  Rev.  466. 

(P)  ^  Estate  and  Testator's  Family  Maintenance 

Act  51  B.C.R.  321,  [1936]  2  W.W.R.  554,  following  In  re 

Butchart,  supra. 

{q)  Note  (b),  supra. 

[19S73  Institute,  [19373  4  D.L.R.  465, 

L.r!13|%°w!w1'’‘3S,%'o’wxT19o7-  ^ 
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estate  of  a  testator  domiciled  within  the  territory  f  tJ ,  without 
considering  the  other  assets  of  the  estate  situated  in  another 
country.  On  the  other  hand,  if  the  forum  is.  in  a  country  in 
which  it  has  a  discretionary  power,  it  would  seem  that  it 
should  take  into  consideration  all  the  assets  of  the  estate, 
even  those  as  to  which  succession  is  not  governed  by  the  law 
of  the  forum,  so  as  to  ascertain  whether  a  dependant  has  been 
sufficiently  or  partially  provided  for  out  of  any  part  of  the 
estate,  and  whether,  or  to  what  extent,  the  discretionary  power 
should  be  exercised  in  his  favour. 

In  1945  the  Conference  of  Commissioners  on  Uniformity  of 
Legislation  in  Canada  revised  and  approved  for  recommenda- 
tion  to  the  legislatures  of  the  provinces  of  Canada  a  model 
uniform  statute  entitled  the  Testators  Family  Maintenance  Act, 
intended  to  supersede  the  existing  diverse  provincial  statutes  ( u) . 
This  model  uniform  statute  omits  the  requirement  of  the 
present  Ontario  statute  (and  of  the  English  statute)  that  the 
testator  must  have  been  domiciled  in  Ontario  (England) ,  and 
therefore  if  it  is  adopted  in  Ontario  an  Ontario  court  will  be 
at  liberty  to  apply  the  ordinary  rules  of  the  conflict  of  laws 
relating  to  succession  on  death,  as  a  court  in  New  Zealand  and 
elsewhere  has  been  at  liberty  to  do. 


(^)  Or  (in  the  case  of  a  country  in  which  succession  to  movables 
is  governed  by  the  national  law  of  the  testator)  all  movables  which 
are  part  of  the  estate  of  a  national  of  that  country. 

(u)  Conference  Proceedings  (1945)  20,  105,  112;  Canadian  Bar 
Association  Year  Book  (1945)  216,  301,  308. 


Chapter  XXXVII. 


LEGITIMATION  BY  SUBSEQUENT  MARRIAGE: 
STATUS  AND  SUCCESSION* 

The  case  of  In  re  Williams,  Curator  of  Estates  of  Deceased 
Persons  v.  Williams  (a),  decided  by  the  Supreme  Court  of 
Victoria  (Full  Court)  raises  interesting  questions  near  the 
border  line  between  status  and  succession. 

The  sequence  of  events  was  as  follows.  In  September,  I860, 
Jane  Williams  was  born,  and  in  the  following  month  her 
parents  John  Williams  and  Eliza  Jones  intermarried.  Both 
of  them  were  domiciled  in  England  (bJ  at  the  time  of  the  birth 
of  Jane  Williams  and  at  the  time  of  their  marriage.  The 
marriage  was  solemnized  in  Wales.  Thereafter  other  children, 
including  David  Williams,  were  born  in  lawful  wedlock. 
John  Williams  died  in  1899  and  his  wife  in  1910.  In  1903 
a  statute  of  Victoria  made  provision  for  legitimation  by  sub¬ 
sequent  marriage,  but  as  it  was  applicable  only  to  children 
born  in  Victoria,  without  regard  to  the  domicile  of  the  parents, 
it  had  no  bearing  on  the  present  case.  On  January  1,  1927, 
the  Legitimacy  Act,  1926,  enacted  by  the  Parliament  of  the 
United  Kingdom,  became  effective,  and  it  provides  (s.  1 ) : 

(1)  Subject  to  the  provisions  of  this  section,  where  the  parents 
of  an  illegitimate  person  marry  or  have  married  one  another,  whether 
before  or  after  the  commencement  of  this  Act,  the  marriage  shall, 
if  the  father  pf  the  illegitimate  person  was  or  is  at  the  date  of  the 
marriage  domiciled  in  England  or  Wales,  render  that  person,  if  living, 
legitimate  from  the  commencement  of  this  Act,  or  from  the  date  of 
the  marriage,  whichever  last  happens. 

Jane  Williams  (Mrs.  Roberts)  died  on  February  16,  1932, 
leaving  a  son,  Alfred  John  Roberts.  David  Williams  died  on 
May  31,  1932,  a  bachelor,  intestate,  domiciled  in  Victoria,  and 
the  claimants  to  his  property,  situated  in  Victoria,  were  his 
three  surviving  sisters  and  his  brother,  and  Alfred  John 


♦TMs  copter  reproduces  a  comment  published  (1937),  15  Can¬ 
adian  Bar  Review  36-40. 

(а)  [1936]  Viet  L.R.  223. 

(б)  So  stat^  in  the  report  of  In  re  WilliaTns,  although  the  na- 
raral  inference  from  tte  terms  of  the  declaration  of  legitimacy  of  the 

W^h  court,  referred  to  below,  is  that  the  parents  were  domiciled 
in  Wales. 
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Roberts.  On  June  24,  1935,  the  last  mentioned  claimant 
obtained  from  a  court  in  Wales  a  declaration,  pursuant  to  the 
Legitimacy  Act,  1926,  that  his  mother,  Jane  Williams,  after¬ 
wards  Roberts,  was  legitimated  for  the  purpose  of  the  Act 
as  from  the  date  of  its  commencement  (January  1,  1927)  by 
the  marriage  of  her  parents. 

In  an  earlier  Victorian  case  of  In  the  Estate  of  Beatty,  De¬ 
ceased,  Trustees  Executors  and  Agency  Co.  Ltd.  v.  Johnson 
(c) ,  Cussen  J.  had  decided  that  in  order  to  fall  within  the 
terms  ‘a  brother's  children",  or  'a  brother’s  representatives”,  in 
the  Statute  of  Distributions  ( in  force  in  Victoria) ,  the  status 
of  lawful  children  must  have  been  established  during  the  life¬ 
time  of  the  parents,  or  at  all  events  of  the  father  of  the  children. 
Therefore  the  status  of  a  legitimate  child  retrospectively  con¬ 
ferred  by  a  statute  of  New  York  upon  children  born  out  of 
wedlock  but  whose  parents  subsequently  intermarried,  was 
ineffective  to  give  the  child  a  right  to  take  under  the  Statute 
of  Distributions  in  Victoria  if  the  father,  domiciled  in  New 
York,  died  before  the  enactment  of  the  New  York  statute. 
After  referring  to  the  Victorian  statute  relating  to  legitimation 
as  having  no  bearing  on  the  case,  Cussen  J.  added,  'In  any 
event,  a  modern  provision  of  that  kind  should  not,  I  think, 
be  held  to  affect  the  meaning  of  children  in  an  ancient  British 
statute  in  force  in  Victoria  by  9  Geo.  IV,  c,  83".  He  also 
observed  that  if  the  father  had  died  intestate  prior  to  the  en¬ 
actment  of  the  legitimation  statute,  illegitimate  children  would 
not  have  been  entitled  to  a  share  in  his  estate,  and  it  would  be 
odd  that  by  reason  of  subsequent  legislation  they  became  en¬ 
titled  as  his  children  to  a  share  in  his  brother's  estate.  On 
substantially  the  same  reasoning  the  court  in  In  re  Williams 
denied  the  right  of  Alfred  John  Roberts  to  a  share  in  the  estate 
of  his  uncle. 

One  member  of  the  court  suggested  that  the  status  of  a 
person  legitimated  under  a  foreign  law  might  be  recognized 
‘Yor  some  purposes",  but  held  that  the  status  should  not  be 
recognized  "for  the  purpose  of  enabling  him  to  take  as  one  of 
the  surviving  next  of  kin  of  the  intestate."  This  mode  of 
stating  the  matter  is  plausible,  but  whether  it  is  right  is  per¬ 
haps  open  to  doubt.  I  should  prefer  to  say  that  two  questions 
had  to  be  decided,  namely,  a  question  of  status  and  a  question 
of  succession.  The  intestate  being  domiciled  in  Victoria  at 


(c)  [19193  Viet.  L.R.  81. 
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the  time  of  his  death,  and  the  assets  being  situated  in  Victoria, 
the  law  of  Victoria  was  the  governing  law  as  to  succession  (as 
the  lex  rei  sitae  with  regard  to  immovables  and  as  the  lex  domi¬ 
cilii,  with  regard  to  movables).  In  the  circumstances  of  In 
re  Williams  there  was,  as  regards  succession,  no  reference  by 
the  conflict  of  laws  rules  of  the  forum  to  the  law  of  any  other 
country,  and  therefore  the  classes  of  persons  entitled  to  succeed 
had  to  be  defined  exclusively  by  the  law  of  Victoria.  The 
governing  statute,  at  least  as  to  movables,  and  as  to  immov¬ 
able  personal  property,  was  the  Statute  of  Distributions,  by 
which  the  surviving  brothers  and  sisters  of  the  bachelor  in¬ 
testate  and  the  children  of  his  deceased  brothers  and  sisters 
were  entitled  to  share.  The  next  question  was  whether  Jane 
Williams,  afterwards  Roberts^  was  a  sister  of  the  intestate, 
.that  is,  whether  she  was  a  legitimate  child  of  the  parents  of 
herself  and  the  intestate.  My  submission  is  that  this  should  be 
characterized  as  a  pure  question  of  status  and  not  as  a  question 
of  succession,  and  that  it  should  be  answered  by  exclusive  re¬ 
ference  to  the  lex  domicilii  of  Jane  Williams’  father,  this  being 
the  governing  law  in  accordance  with  the  conflict  rules  of  the 
forum.  The  domicile  of  the  father  was  in  England  both  at 
the  time  of  the  birth  of  Jane  Williams  and  at  the  time  of  the 
subsequent  marriage,  so  that  nothing  turns  upon  the  question 
whether  the  Legitimacy  Act,  1926  (dJ,  made  a  change  in 
English  conflict  of  laws  by  providing  that  the  domicile  at  the 
time  of  the  marriage  is  alone  material.  It  being  clear  that  Jane 
Williams  was  legitimated  by  the  lex  domicilii  of  her  father, 
it  is  submitted  that  her  legitimacy,  and  consequently  her  son’s 
right  to  share  in  his  uncle’s  estate,  should  have  been  recognized 
in  Victoria. 


The  Williams  case  may  usefully  be  compared  with  the  case 
of  In  re  Askew  ie)  discussed  in  other  chapters  (f). 

In  the  Williams  case  there  is  no  specific  discussion  of  succes¬ 
sion  to  realty,  although  it  is  mentioned  in  the  report  that  the 


a  ciai  1?,  provides  m  effect  that  in  England  or  Wales 

his  father  subsequent  marriage  of  his  parents  if 

^er  of  the  marriage,  domiciled  in  a  country 

child  became 

(e)  [19303  2  Ch.  268. 

and^{L%?9.'’  ^  ^  5(3), 
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intestate  left  realty  as  well  as  personalty.  If  we  supposed  the 
rule  in  Bittwhistle  v.  Vatdill  (g)  to  be  in  force  in  Victoria, 
the  court  would  of  course  have  been  justified  in  excluding  the 
son  of  Jane  Williams  from  sharing  in  the  realty,  not  because 
Jane  was  illegitimate,  for  she  was  legitimate,  but  because  the 
law  of  succession  to  realty  would  recognize  as  heirs  only  per¬ 
sons  born  in  lawful  wedlock.  In  other  words  the  question 
would  not  be  one  of  status,  but  would  be  one  of  succession  to 
realty  and  would  of  course  be  governed  by  the  lex  rei  sitae 
without  regard  to  any  other  law. 


(g)  (1840),  7  Cl.  &  F.  895,  5  R.C.  748.  As  to  this  case  see  also 
chap.  4,  §  8,  and  chapter  22,  §  2(4). 


CHAPTER  XXXVIII. 


STATUS  OF  AN  ADOPTED  CHILD* 

The  recognition  in  domestic  English  law  of  the  status  of 
an  adopted  child  began  with  the  coming  into  effect  on  the  1st 
of  January,  1927,  of  the  Adoption  of  Children  Act,  1926  (aj, 
and  before  that  date  it  was  not  clear  how  far,  under  English 
conflict  rules,  recognition  would  be  given  in  England  to  the 
status  of  a  child  adopted  in  some  other  country  in  accordance 
with  the  law  there  prevailing. 

The  Adoption  of  Children  Act,  1926,  empowers  a  court  in 
England  or  Wales  to  make  an  “adoption  order,”  authorizing 
jn  applicant  who  is  domiciled  in  England  or  Wales  to  adopt 
a  child  under  twenty-one  years  of  age  who  is  a  British  subject 
resident  in  England  or  Wales.  By  s.  5,  sub-ss.  2  and  4,  it  is 
provided  as  follows: 

(2)  An  adoption  order  shall  not  deprive  the  adopted  child  of 
any  right  to  or  interest  in  property  to  which,  but  for  the  order,  the 
child  would  have  been  entitled  under  any  intestacy  or  disposition, 
whether  occurring  or  made  before  or  after  the  making  of  the  adop¬ 
tion  order,  or  confer  on  the  adopted  child  any  right  to  or  interest 
®bild  of  the  adopter,  and  the  expressions  “child,” 
children  ’  and  “issue”  where  used  in  any  disposition  whether  made 
before  or  after  &e  making  of  an  adoption  order,  shall  not,  unless  the 
conteary  intention  appears,  include  an  adopted  child  or  children  or 
the  issue  of  an  adopted  child. 

(4)  For  the  purposes  of  this  section  “disposition”  means  any 
assurance  of  any  interest  in  property  by  any  instrument  whether 
inter  vivos  or  by  will  including  codicil. 

In  view  of  the  expressed  intention  of  the  British  Parliament, 
in  the  case  of  a  child  adopted  in  England,  to  exclude  an  adopted 
child  from  the  category  of  persons  entitled  to  take  under  the 
description  of  child  or  issue  of  the  adopter,  unless  a  contrary 
intention  appears,  the  decision  of  Farwell  J.  in  In  re  Luck’s 
Settlement  Trusts  (bj,  afterwards  reversed  by  the  Court  of 


♦This  chapter  reproduces  a  comment  published  (1940),  18  Can¬ 
adian  Bar  Eoticw  491-499.  The  sequel  to  this  comment  is  reproduced 
iti  Cxis,pr6r'  o9» 

4.  later,  in  most  of  the  provinces  of  Canada 

sta^tes  had  already  been  passed  providing  for  the  adoption  of  chil- 


(6)  tp40]  Ch.  323:  see  chapter  39,  where  the  facts  of  the  case 
are  stated* 
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Appeal  ic),  was  remarkable  because  of  the  liberal  attitude 
there  manifested  with  regard  to  an  adopted  child’s  right  to  take 
under  the  description  of  issue  in  an  Esglish  settlement  by 
virtue  of  the  child’s  adoption  under  the  law  of  the  foreign 
domicile  of  the  adopter. 

The  result  of  the  decision  of  Far  well  J.  was  to  give  full  effect 
in  England  to  the  legitimation  of  a  person  by  his  adoption 
under  the  law  of  his  adopter- father’s  domicile  at  the  time 
of  the  adoption^  without  regard  to  the  domicile  of  the  adopter- 
father  at  the  time  of  the  child’s  birth,  that  is,  without  applying 
by  analogy  the  former  English  rule  (d) ,  that  in  the  case  of 
legitimation  by  subsequent  marriage  the  father  must,  at  the  time 
of  the  child’s  birth  and  at  the  time  of  the  subsequent  marriage 
of  the  father  and  mother,  have  been  domiciled  in  a  country  or 
in  countries  by  the  domestic  law  of  which  legitimation  by 
subsequent  marriage  is  recognized  ie). 

The  decision  appears  to  be  reasonable  in  itself,  that  is,  apart 
from  the  provisions  of  the  Adoption  of  Children  Act,  1926, 
and,  if  regard  is  had  to  the  fact  that  the  operation  of  the  statute 
is  confined  to  the  case  of  an  adopter  who  is  domiciled  in  Eng¬ 
land  or  Wales,  it  is  also  reasonable  that  an  English  court  should 
follow  by  analogy  a  conflict  rule  by  which  the  effect  of  adop¬ 
tion  in  another  country  is  governed  by  the  law  of  the  domicile 
of  the  adopter. 

Obviously  the  decision  challenges  comparison  with  In  re 
Donald  (fJ ,  in  which  the  Supreme  Court  of  Canada  held  that 
a  child  adopted  under  the  law  of  the  State  of  Washington  was 
not  within  the  description  of  children  in  a  will  made  in  Sas¬ 
katchewan  by  a  person  domiciled  in  Saskatchewan,  notwith- 


(c)  In  re  Luck^s  Settlement  Trusts,  In  re  Luck^s  Will  Trusts, 
Walker  v.  Luck,  [19403  Ch.  864. 

id)  The  rule  has  of  course  been  changed  in  England  by  the  Le¬ 
gitimacy  Act,  1926,  both  as  regards  the  domestic  law  of  England  and 
as  regards  the  conflict  rules  of  English  law.  In  either  case  it  is  now 
only  the  domicile  at  the  time  of  the  subsequent  marriage  that  is 
material.  As  to  the  legitimation  statutes  of  the  provinces  of  Canada, 
see  chapter  39. 

(e)  There  seems  to  be  no  authority  or  justification  for  the  state¬ 
ment  of  Smith  J.  in  In  re  DoTiald,  Baldwin  v.  Mooney,  [1929]  S.C.R. 
306,  [19293  2  D.L.R.  244,  that  the  place  of  birth  of  the  child  is 
material,  or,  more  specifically,  that  the  child  must  be  “born  in  the 
domicile.” 

if)  See  note  (e),  supra.  In  re  Donald  was  followed  in  Re  Skinner 
(1929),  64  O.L.R.  245,  [19293  4  D.L.R.  427,  and  discussed  in  Culv^ 
V.  Ctilver,  [19333  2  D.L.R.  535,  [19333  1  W.W.R.  435  (Sask.). 
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standing  that  the  adapter  (a  son  of  the  testator)  was  at  the 
time  of  the  adoption  domiciled  in  Washington  (g)  and  by  the 
law  of  that  state  the  adoption  had  the  effect  of  making  an 
adopted  child  "to  all  intents  and  purposes,  the  child  and  legal 
heir  of  the  adopter  or  adopters,  entitled  to  all  the  rights  and 
privileges  and  subject  to  all  the  obligations  of  a  child  of  the 
adopter  or  adopters  begotten  in  lawful  wedlock.” 

The  subject  of  adoption  of  children  has  both  domestic  and 
conflict  of  laws  aspects.  From  the  purely  domestic  point  of 
view  the  trend  of  modern  legislation  has  set  unequivocally  in  the 
direction  of  giving  effect  to  the  obvious  social  desirability  of 
making  provision  for  the  adoption  of  children.  A  new  status, 
that  of  an  adopted  child,  has  been  created  by  statute.  There 
has  been  less  unanimity,  however,  on  the  subsidiary  questions 
whether  an  adopted  child  should  be  considered  within  the 
description  of  a  "child”  in  a  domestic  will  or  settlement  and 
what  an  adopted  child^s  succession  rights  should  be.  Again 
from  the  conflict  point  of  view  there  is  lack  of  unanimity  on 
the  two  questions  whether  domestic  adoption  should  be  limited 
to  domestic  cases,  as,  for  example  on  the  basis  of  the  domestic 
domicile  of  the  adopter  or  the  domestic  domicile  of  the 
adopted  child,  and  whether  recognition  should  be  granted  in 
one  country  to  the  status  of  a  child  adopted  under  the  law 
of  the  adopter's  (or  adopted  child's)  foreign  domicile.  In 
connection  with  the  latter  question  arise  also  the  same  subsid¬ 
iary  questions  already  mentioned  from  the  domestic  point  of 
view,  namely,  as  to  the  meaning  of  "child”  in  a  will  or  settle¬ 
ment  and  as  to  the  succession  rights  of  an  adopted  child.  The 
question  of  succession  rights  is  especially  complicated  from  the 
conflict  point  of  view  because  it  may  involve  the  double  ques¬ 
tion  of  rights  of  succession  to  the  estate  of  the  natural  parent 
as  well  as  rights  of  succession  to  the  estate  of  the  adopted 
parent.  It  is  true  that  in  the  judgment  of  the  Supreme  Court 
of  Canada  in  In  re  Donald  it  was  denied  that  the  case  involved 
a  question  of  status  ( hJ ,  but  it  is  to  be  observed  that  the  testa¬ 
tor  died  on  April  17,  1922,  and  a  reporter's  note  (i)  draws 


{g)  In  re  in  the  Court  of  Appeal  for  Saskatchewan, 

[1928]  4  D.L.R.  771,  [1928]  3  W.W.R.  388.  The  fact  is  not  specifi¬ 
cally  stated  in  the  judgment  of  the  Supreme  Court  of  Canada,  and 
was  apparently  regarded  as  immaterial  in  that  court. 

(h)  And  it  was  asserted  that  the  case  involved  only  a  question  as 
to  the  meaning  of  "‘child”  in  a  will  or  settlement.  Some  observa¬ 
tions  on  this  question  will  be  made  later  in  the  present  comment. 

(i)  [1929]  S.C.R.  306. 
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attention  to  the  fact  that  in  the  province  there  in  question, 
Saskatchewan,  the  Adoption  of  Children  Act,  1922,  came  into 
force  on  May  1,  1922,  that  is,  a  few  days  after  the  death  of 
the  testator.  In  some  of  the  other  provinces  the  status  of  an 
adopted  child  had  already  received  statutory  sanction.  Statutes 
providing  for  the  adoption  of  children  have  been  passed  in  New 
Brunswick  (1890),  Nova  Scotia  (1896),  Alberta  (1913), 
British  Columbia  ( 1920) ,  Ontario  (1921) ,  Manitoba  (1922), 
Saskatchewan  (1922),  Quebec  (1924),  and  Prince  Edward 
Island  (1930), 

In  England,  in  view  of  the  fact  that  the  status  of  an  adopted 
child  has  received  statutory  sanction  in  domestic  English  law, 
it  appeared  from  the  decision  of  Farwell  J.  in  the  Luck  case  that 
English  courts  might  be  more  inclined  than  they  would  have 
formerly  been  to  recognize  a  similar  status  created  under  a 
foreign  law,  and  it  may  be  that  Canadian  courts  should  adopt 
a  more  liberal  attitude  towards  the  recognition  of  the  status  of 
an  adopted  child  created  under  a  foreign  law,  and  it  is  respect¬ 
fully  suggested  that  the  Supreme  Court  of  Canada  might  treat 
the  Donald  case  as  a  special  case  dependent  on  the  then  condition 
of  provincial  legislation  and  as  not  being  a  decision  which  should 
preclude  reconsideration  of  the  court's  attitude  towards  the  re¬ 
cognition  of  adoption  under  a  foreign  law. 

Apart  from  any  possible  reconsideration  of  the  subject  by  the 
Supreme  Court  of  Canada,  the  provinces  might  of  course  by 
appropriate  legislation  preclude  the  application  of  the  Donald 
case  to  situations  arising  in  the  future.  So  far,  however,  there 
is  not  only  a  deplorable  diversity  in  the  various  provincial 
statutes  (j)  but  there  has  been  little  or  no  attempt  on  the  part 
of  the  provincial  legislatures  to  deal  with  the  conflict  aspects 
of  adoption. 

The  Ontario  legislature  (k)  has  followed  the  principle  of 
the  English  legislation  in  requiring  that  the  adopter  shall  be 
domiciled  and  resident  in  the  province  and  that  the  adopted 
child  shall  be  resident  there  (thus  impliedly  suggesting  a  conflict 
rule  by  which  adoption  of  a  child  elsewhere  according  to  the 
law  of  the  adopter's  domicile  should  be  recognized  in  Ontario) , 
but,  somewhat  inconsistently,  makes  provision  for  succession 


U)  Of,  Johnson,  Conflict  of  Laws,  ''^<>1' 
especial  reference  to  succession  rights;  cf,  Ihid.y  vol.  3  (1937)  79-ol 
as  to  Jw  DoTiald, 

(k)  The  Adoption  Act,  R.S.O.  1937,  c.  218,  s.  3(8)  and  s.  13. 
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rights  to  property  in  Ontario  in  the  case  of  a  person  adopted 
under  the  law  of  another  province  where  he  is  domiciled  (thus 
impliedly  suggesting  that  only  the  adopted  child's  domicile  is 
material),  as  follows: 

13.  A  person  domiciled  in  any  other  province  of  the  Dominion  of 
Canada  who  has  been  adopted  in  accordance  with  the  laws  of  the 
province  where  he  is  domiciled,  shall  be  entitled  to  the  same  rights 
of  succession  as  to  property  in  Ontario  as  he  would  have  had  in  the 
province  in  which  he  was  adopted  but  not  exceeding  the  right  he 
would  have  had  if  adopted  under  this  Act. 

There  is  much  to  be  said  for  the  suggested  conflict  rule  mak¬ 
ing  the  adopter's  domicile  the  connecting  factor  or  criterion  of 
jurisdiction  ( 1) ,  but  the  matter  cannot  be  fully  considered  here. 
Another  view  is  that  the  criterion  should  be  the  domicile  of 
the  adopted  child  (m).  Still  another  view  is  that  a  distinction 
should  be  made  between  legitimization  by  adoption  by  a  father 
of  his  own  child,  governed  by  the  law  of  the  domicile  of  the 
adopter,  on  the  analogy  of  legitimation  by  subsequent  marriage, 
and  adoption  of  a  stranger,  governed  by  the  law  of  the  domicile 
of  the  adopted  child  in). 

In  Quebec  it  is  provided  (o)  that  the  application  for  adoption 
shall  be  made  by  the  adopter  by  means  of  a  petition  addressed 
to  a  judge  of  the  Superior  Court  of  the  district  in  which  he  has 
his  domicile  (p) ,  and  that  the  petitioner  who  has  no  domicile 
in  the  province  must  present  his  petition  to  the  Superior  Court 
of  the  domicile  of  the  child  whom  he  proposes  to  adopt. 


approved  by  Goodrich,  Conflict  of  Laws  (2nd  ed 
1938)  383.  See  also  Re  Throessel  (1910),  12  W.L.R.  683  (Alta.)* 
Robertson  v  Ives  .(1913),  15  D.L.R.  122  (P.E.I.) ;  In  re  McGillivrcly] 
Purcell  V.  Hendricks  (1925),  35  B.C.R.  sie,  C19251  3  DLR 

iWcAdam  (1925),  35  B.C.R.  547*  [1925]  4 
D.KR.  138,  tl925]  2  W.W.R.  593.  On  the  other  hand,  see  Bumfield 
J- (^-^26),  20  Sask.  L.R.  407,  [1926]  2  D.L.R.  129,  [1926] 
^57,  approved  m  In  re  Donald,  note  (e),  supra.  Not- 
j  ^  Donald  case  and  without  any  re- 

7^®  subsequently  followed  in  In  re 

l*w?LSt^Mt‘n^4^S°Lo%®’  353;  Conflict  of 

^pp.  716-71  “  *  ^  Laws  (1935),  vol. 

(o)  R^S  Q^^1925'^^  Stamberg,  Conflict  of  Laws  (1937),  302-310. 
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In  Nova  Scotia  it  is  provided  (q)  that  the  application  be 
made  to  a  county  court  of  the  district  in  which  the  adopter 
resides,  or,  if  the  adopter  does  not  reside  in  the  province,  to 
a  county  court  of  the  district  in  which  the  child  resides. 

In  the  statutes  of  each  of  the  provinces  of  Alberta,  British 
Columbia,  Manitoba.  Quebec.  Saskatchewan  and  Prince  Edward 
Island,  provision  is  made  for  the  recognition  of  the  status  of  a 
child  adopted  outside  the  province  in  the  sense  that  the  child's 
succession  rights  within  the  province  are  dejSned,  but  there  is 
no  indication  of  the  domicile  either  of  the  adopter  or  of  the 
adopted  child  as  the  criterion  of  adoption  outside  the  province. 

The  Quebec  statute  provides  ( v)  : 

A  person  resident  outside  the  Province  who  has  been  adopted 
according  to  the  laws  of  the  United  Kingdom  or  any  part  of  the 
British  possessions  other  than  the  Province  of  Quebec,  or  of  any 
foreign  country,  shall  possess  in  this  Province  the  same  rights  of 
succession  that  he  would  have  had  in  the  said  United  Kingdom  or 
part  of  the  British  possessions  or  in  the  said  foreign  country,  in 
which  he  was  adopted. 

In  Alberta  it  is  provided  as  follows  : 

A  person  resident  out  of  the  Province  who  has  been  adopted 
according  to  the  laws  of  any  of  the  provinces  of  Canada,  shall 
upon  proof  of  such  adoption  be  entitled  to  the  same  rights  of 
succession  to  property  as  he  would  have  had  in  the  province  in 
which  he  was  adopted,  save  in  so  far  as  these  rights  are  in  conflict 
with  the  provisions  of  this  Act. 

In  Saskatchewan  it  is  provided  as  follows  ( t)  : 

A  person  resident  out  of  the  province,  who  has  been  adopted 
in  accordance  with  the  laws  of  any  of  the  provinces  of  Canada, 
shall,  upon  proof  of  the  adoption,  be  entitled  to  the  same  rights 
of  succession  to  proper^  as  he  would  have  had  if  he  had  been 
adopted  in  accordance  with  the  laws  of  this  province. 

A  similar  provision  has  been  enacted  in  Prince  Edward  Island 

raj: 

In  British  Columbia  it  is  provided  as  follows  ( vj : 

Any  person  adopted  elsewhere  than  in  this  Province  and  his 
parent  by  adoption  shall,  in  the  case  of  intestacy,  have  the  same 
rights  in  respect  of  the  property  of  each  other  in  the  Province  that 
they  would  have  if  the  property  were  situate  in  the  country  where 


(g)  R.S.N.S.  1923,  c.  139,  s.  1. 

(r)  R.S.Q.  1925,  c.  196,  s.  22,  as  amended  by  1935,  c.  67,  s.  2. 

(s)  The  Domestic  Relations  Act,  1927,  s.  48. 

(t)  The  Child  WeKare  Act,  R.S.S.  1930,  c.  231,  s.  96. 

(u)  1930,  c.  12,  s.  15. 

(v)  The  Adoption  Act,  R.S.B.C.  1936,  c.  6,  s.  11. 
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the  adoption  took  place,  except  so  far  as  those  rights  are  in 
conflict  with  the  provisions  of  this  Act. 

In  Manitoba  it  is  provided  as  follows  ( \x)) : 

Where  another  jurisdiction  has  legislation  respecting  adoption 
which  provides  or  substantially  provides  that  upon  the  adoption  of 
a  child  all  rights  and  duties  as  between  the  child  and  the  natural 
parents  are  to  cease,  except  the  right  to  inherit  from  his  natural 
parents  or  kindred,  and  the  child  is  thereafter  to  be  or  to  he  deemed 
to  be  the  child  of  the  adopting  parent  or  parents,  a  child  adopt^ 
in  and  in  accordance  with  the  law  of  that  jurisdiction  shall  be 
deemed  to  have  been  adopted  under  the  provision  of  this  part. 

None  of  the  other  provinces  except  Ontario,  as  already  men¬ 
tioned,  appears  to  have  attempted  to  make  any  provision  with 
regard  to  the  effect  in  the  province  of  adoption  outside  of  the 
province,  so  that  this  problem  of  the  conflict  of  laws  is  left  to 
be  solved  by  the  courts  of  the  province  on  general  principle,  if 
such  principle  there  be. 

In  most  of  the  provinces,  however,  provision  is  made  as  to  . 
the  succession  rights  of  a  child  adopted  in  the  province  and  as 
to  his  right  to  take  under  the  description  of  '‘child,”  etc.  It 
is  outside  the  scope  of  this  comment  to  discuss  the  diverse  pro¬ 
visions  as  to  succession  rights  (x),  which  are  in  general  more 
generous  to  the  adopted  child  than  the  English  legislation,  but 
there  is  practical  unanimity  in  the  provincial  legislation  which 
enables  a  child  adopted  in  a  particular  province  to  take  under 
the  description  of  ''child,”  etc.  In  particular  in  the  province 
in  question  in  In  re  Donald  ( y) ,  Saskatchewan,  it  is  provided 
as  follows  (zJ : 

The  word  “child”  or  its  equivalent  in  any  instrument  shall  in¬ 
clude  an  adopted  child  unless  the  contrary  plainly  appears  by  the 
terms  of  the  instrument. 

It  is  true  that  this  provision  does  not  overrule  the  actual  de¬ 
cision  in  the  Donald  case,  which  related  to  a  child  adopted  out¬ 
side  of  the  province.  On  the  other  hand,  if,  as  already  suggested, 
the  Supreme  Court  of  Canada  should  be  induced  to  adopt  a 
more  liberal  attitude  towards  the  recognition  of  the  status  of 
a  child  adopted  under  a  foreign  law  in  view  of  the  general  re¬ 
cognition  of  tht  status  of  an  adopted  child  under  the  domestic 

(w)  The  Child  Welfare  Act,  R.S.M.  1940,  c.  32,  s.  97. 

(x)  See  Alta.  1927,  c.  5,  s.  46;  R.S.B.C.  1936,  c.  6,  s.  10;  R.S.S. 
1930,  c.  251,  s.  94;  R.S.M,  1940,  c.  32,  s.  96;  R.S.O.  1937,  c.  218,  s. 
6(3) ;  R.S.Q.  1925,  c.  196,  s.  18;  R.S.N.B.  1903,  c.  112,  s.  244;  R.S.N.S, 
1923,  c.  139,  s.  7;  P.E.I.  1930,  c.  12,  ss.  13,  14. 

iy)  Note  (e),  supra, 

U)  R.S.S.  1930,  c.  231,  s.  95. 
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legislation  of  the  provinces,  it  would  appear  difficult  for  the 
court  to  maintain  its  adverse  attitude  towards  the  right  of  an 
adopted  child  to  take  under  the  description  of  “child’'  in  view 
of  the  practically  unanimous  favourable  view  of  the  provincial 
legislatures  in  the  ease  of  domestic  adoption. 

Substantially  the  equivalent  of  the  Saskatchewan  provision 
is  to  be  found  in  the  statutes  of  some  of  the  other  provinces  {a) , 
but  in  British  Columbia  (6),  Ontario  fc),  and  Nova  Scotia 
(cf)  the  provision  is  limited  to  a  disposition  made  by  the  adopt¬ 
ing  parent. 

In  Quebec  the  corresponding  provision  reads  as  follows  {e)  : 

The  word  "child”  or  any  other  word  of  the  same  meaning  in 
any  other  act  or  in  a  deed,  shall  include  also  an  adopted  child  unless 
the  contrary  clearly  appears;  but  it  shall  not  include  the  adopted 
child  where  it  relates  to  a  substitution  in  which  the  adopter's  own 
children  are  the  institutes  or  substitutes. 

It  would  have  been  tempting  at  this  point  to  discuss  the  so- 
called  “plain  meaning"  rule,  but  as  this  comment  is  already 
long,  only  a  few  observations  can  be  made.  In  applying  the 
rule  in  question  courts  seem  inclined  to  assume  that  where  the 
word  “child"  is  used  in  a  will  the  testators  plain  meaning  is 
that  only  a  legitimate  child  is  referred  to,  unless  elsewhere  in 
the  will  itself  there  is  some  indication  to  the  contrary.  An 
extreme  example  is  to  be  found  in  the  case  of  /n  re  Paine  (f) , 
in  which  a  testatrix  made  provision  for  the  children  of  her 
daughter,  referring  to  her  daughter  by  her  married  name, 
Toepfer,  and  yet  an  English  judge  held  that  as  the  daughter's 
marriage  with  Toepfer  was  invalid,  the  children  of  this  mar¬ 
riage  were  not  entitled  to  take.  Again,  in  the  case  of  In  re- 
Donald  (g)  the  Supreme  Court  of  Canada  held  that  a  child 
adopted  by  the  testator's  son  was  not  entitled  to  take  a  gift 
made  by  the  testator  to  the  son's  children.  Whatever  may  be 
said  for  a  rule  excluding  any  one  except  a  legitimate  child 
from  the  benefit  of  a  “statutory  will"  or  “the  will  of  the  law" 


(a)  See  Alta.  1927,  c.  5,  s.  47;  P.E.L  1930,  c.  12,  s.  17. 

(h)  R.S.B.C.  1936,  c.  6,  s.  12. 

(c)  R.S.O.  1937,  c,  218,  s.  6(3). 

(d)  R.S.N.S.  1923,  c.  139,  s.  8. 
ie)  R.S.Q.  1925,  c.  196,  s.  21. 

(/)  [1940]  Ch.  46,  discussed  in  chapter  40,  §  9. 

(g)  [1929]  S.C.R.  306,  [1929]  2  D.L.R.  244;  c/.  criticism  of  the 
decision  by  C.A.W.  in  a  comment  (1928),  6  Can.  Bar  Rev.  729,  writ¬ 
ten  before  the  Supreme  Court  of  Canada  had  affirmed  the  judgment 
of  the  Saskatchewan  court. 
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in  cases  of  intestacy,  the  case  is  different  when  it  is  a  question  of 
construing  an  actual  will,  and  one  may  wonder  whether  courts 
have  not  sometimes  lost  sight  of  the  fact  that  in  the  construction 
of  a  will  it  is  after  all  the  intention  of  the  testator  to  which  ef¬ 
fect  should  be  given  (h.) .  On  the  other  hand,  the  notable  judg¬ 
ments  of  Adams  J.  and  the  Court  of  Appeal  of  New  Zealand 
in  the  case  of  Day  v.  Collins  (i)  contain  an  illuminating  review 
of  the  cases,  concluding  in  favour  of  the  admissibility  of  ex¬ 
trinsic  evidence  of  the  testator’s  intention  with  the  result  that 
a  bequest  to  *‘my  wife”  was  held  to  be  a  bequest  not  to  his 
‘lawful  wife”  whom  he  had  deserted  many  years  before,  but 
to  another  woman  whom  he  had  subsequently  “married”  and 
to  whom  in  a  former  will,  since  revoked,  he  had  made  a  be¬ 
quest  under  the  description  “my  wife  Emily  Sophia  Collins.” 
Inter  alia  reliance  was  placed  upon  National  Society  for  the 
Prevention  of  Cruelty  to  Children  v.  Scottish  National  Society 
for  the  Prevention  of  Cruelty  to  Children  ( j)  as  a  case  support¬ 
ing  the  admissibility  of  extrinsic  evidence  to  show  what  mean¬ 
ing  should  be  given  to  words  used  by  a  testator. 


(A)  Cf,  C.A.W.,  (1928),  6  Can.  Bar  Rev.  at  pp.  730-731. 
(i)  [1925]  N.Z.L.R.  280. 

(i)  [1915]  A.C.  207. 
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LEGITIMATION  BY  SUBSEQUENT  MARRIAGE 
AND  BY  ADOPTION  OR  RECOGNITION* 

After  the  publication  of  my  comment  ia)  on  the  decision  of 
Faiwell  J.  in  the  Luck  case  (bJ,  that  decision  was  reversed  by 
the  Court  of  Appeal  (c) — Greene  M.R.  and  Luxmoore  L.J., 
Scott  L.J.  dissenting — and  the  two  branches  of  the  case  have 
been  discussed  by  Taintor  in  his  recent  article  id).  I  venture 
to  add  some  supplementary  observations  with  especial  reference 
to  the  law  of  the  provinces  of  Canada  and  other  matters  not 
specifically  discussed  by  Taintor. 

David  Luck  was  the  illegitimate  son  of  Frederick  Charles 
Luck,  who,  at  the  time  of  David’s  birth  (1906)  was  domi¬ 
ciled  in  England  and  had  not  been  divorced  from  his  first  wife. 
After  Frederick’s  divorce  and  second  marriage  and  his  acqui¬ 
sition  of  a  domicile  of  choice  in  California,  he  (in  1925) 
publicly  acknowledged  David  as  his  child,  received  him  into  his 
home  with  the  consent  of  the  second  wife  (not  David’s  mother) 
and  adopted  him  as  his  legitimate  child,  and  the  effect,  accord¬ 
ing  to  the  relevant  statute  of  California  (e),  was  that  David 
was  "thereupon  deemed  legitimate  from  the  time  of  his  birth.” 


♦This  chapter  reproduces  a  comment  published  (1941),  19  Can¬ 
adian  Bar  Review  37-44.  This  comment  is  a  sequel  to  the  comment 
reproduced  in  chapter  38. 

(а)  See  chapter  38. 

(б)  In  re  Luck’s  Settlement  Trusts,  In  re  Lucies  Will  Trusts, 
Walker  v.  Luck  et  ah,  [1940]  Ch.  323. 

(c)  [1940]  Ch.  864. 

(d)  Legitimation,  Legitimacy  and  Recognition  in  the  Conflict  of 
Laws  (1940),  18  Can.  Bar  Rev.  589.  at  pp.  621  #. 

(6)  Civil  Code  of  California  (1937),  s.  230.  As  Taintor  points 
out  (18  Can.  Bar  Rev.  622,  note  156B)  separate  provision  is  made 
by  s.  228  for  adoption  of  a  stranger  as  distinguished  from  legifamation 
of  a  natural  child  by  adoption.  In  England,  and  in  the  provinces  of 
Canada,  it  would  appear  that  whatever  provision  has  been  made, 
or  is  likely  to  be  made,  for  adoption  of  a  natural  child  is  and  will 
be  made  within  the  general  scheme  of  adoption  of  children.  It  is 
interesting  to  note  that  in  California  it  has  been  held  that  s.  230  is 
operative  there  even  though  the  adopting  parent  is  not  domicil^  in 
California  at  the  time  of  the  adopting  act.  See  In  re 
(1945),  159  P.  (2nd)  643,  and  an  instructive  comment  in  (1945),  59 
Harvard  L.  Rev.  128, 
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The  first  question  was  whether  David  was  a  child  of  Fred¬ 
erick  within  the  meaning  of  the  will  of  Frederick  s  father,  who 
left  his  residuary  estate  to  trustees  in  trust  for  all  his  children 
living  at  his  death  who  should  attain  the  age^  of  twenty-one 
years,  the  income  of  each  child’s  share  to  be  paid  to  that  child 
during  his  life,  and  that  share  then  to  be  held  in  trust  for  all 
the  children  of  that  child  who  should  attain  the  age  of  twenty- 
one  years,  in  equal  shares.  The  testator  died  in  1896,  and  his 
son  Frederick  died  in  1938,  so  that,  without  any  relation  back 
of  David’s  legitimation,  he  was  entitled  to  share  in  his  father’s 
share,  if  English  conflict  rules  would  permit  of  the  recognition 
in  England  of  the  legitimating  effect  of  his  recognition  or  adop¬ 
tion  under  California  law.  On  this  first  question  Farwell  J. 
decided  in  David’s  favour,  but  his  decision  was  reversed  by  a 
majority  judgment  of  the  Court  of  Appeal,  to  which  I  will 
return  later. 

The  second  question  was  whether  David  was  a  child  of  Fred¬ 
erick  within  the  meaning  of  the  marriage  settlement  of  Fred¬ 
erick’s  parents,  made  in  1867  in  contemplation  of  the  marriage, 
by  which  it  was  provided  that  after  the  death  of  the  survivor 
the  settled  property  should  be  held  in  trust  for  such  of  the 
issue  of  the  marriage  as  they  should  appoint.  In  1888  they 
exercised  this  power  of  appointment  and  directed  that  the 
settled  property  should  be  held  in  trust  for  all  the  children  of 
their  marriage,  and  directed  that  the  share  of  each  child  should 
be  retained  by  the  trustees,  and  that  the  trustees  should  pay  the 
income  thereof  to  the  child  during  his  or  her  life  and  after  his 
or  her  death  should  divide  the  share  equally  between  all  the 
children  of  that  child  who  should  be  born  within  21  years 
after  the  death  of  the  survivor  of  Frederick’s  parents.  On  this 
second  question  also  Farwell  J.  decided  in  David’s  favour,  not¬ 
withstanding  that  this  involved  holding  that  David  was  a 
grandchild  of  Frederick’s  parents  born  within  twenty-one  years 
after  the  decease  of  the  survivor  of  those  parents.  The  grand¬ 
mother  died  in  1892,  and  the  grandfather,  as  already  mention¬ 
ed,  in  1896,  so  that  the  twenty-one  year  period  expired  in 
1917,  and  David  was  not  at  that  date  a  child,  legitimate  or 
legitimated,  of  Frederick.  The  reversal  of  Farwell  J.’s  de¬ 
cision  on  the  first  question  involved  of  course  the  reversal  of 
his  decision  on  the  second  question,  without  any  need  to  con¬ 
sider  the  apparently  insuperable  difficulty  of  giving  effect  to 
the  relation  back  of  David’s  legitimation  so  as  to  enable  him 
to  take  a  share  under  the  settlement  In  the  teeth  of  the  rule 
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against  perpetuities  (f);  and  further  observations  on  the  second 
question  would  seem  to  be  unnecessary  ig). 

As  regards  the  first  question  it  was  to  be  hoped  that  the  House 
of  Lords  (hj  would  reverse  the  Court  of  Appeal  and  restore 
the  judgment  of  Farwell  J.»  and,  in  particular,  would  decline 
to  dispose  of  the  case  on  the  analogy  of  the  old  law  as  to  legiti¬ 
mation  by  subsequent  marriage. 

By  way  of  premise  to  the  following  observations  it  may  be 
noted  that  formerly  domestic  English  law  made  no  provision 
for  either  (1)  legitimation  by  subsequent  marriage  or  (2)  le¬ 
gitimation  by  recognition  or  adoption  by  a  father  of  his  natural 
child  or  (3)  adoption  of  a  stranger.  In  the  case  of  (1)  and 
(3)  the  domestic  law  of  England  (and  Wales)  was  changed 
by  the  Legitimacy  Act,  1926,  and  the  Adoption  of  Children 
Act,  1926,  respectively.  It  is  true  that  the  Luck  case  involved 
(2),  and  not  (3),  but  it  would  appear  that  while  (2)  is  not 
expressly  mentioned  in  the  Adoption  of  Children  Act,  1926, 
the  statute  is  available,  in  some  circumstances  at  least,  for  the 
purpose  of  adoption  by  a  father  of  his  natural  child  (iJ .  There 
would  seem  therefore  to  be  some  justification  for  invoking  in 
the  Luck  case  the  analogy  of  adoption  rather  than  the  analogy 
of  legitimation  by  subsequent  marriage.  The  Adoption  of 
Children  Act,  1926,  does  not,  it  is  true,  provide  for  the  re¬ 
cognition  in  England  of  ‘'adoption'*  elsewhere,  but,  in  the 
case  of  an  application  in  England  or  Wales  for  an  adoption 
order,  the  applicant  must  be  “both  domiciled  in  England  and 
Wales  or  in  Scotland  and  resident  in  England  or  in  Wales  '  f;V. 
So  far  as  any  implication  with  regard  to  a  corresponding  con¬ 
flict  rule  may  be  drawn  from  the  provision  just  mentioned, 
the  implication  is  that  the  domicile  of  the  adopter  at  the  time 
of  the  adoption  is  alone  material.  In  Ontario  a  similar  impli¬ 
cation  may  possibly  be  found  in  the  provision  that  in  the  case 


(/)  E1940]  Ch.  at  pp.  884-885. 

(g)  See  the  discussion  by  Taintor,  18  Can.  Bar  Rev.  625-626. 

{h)  Leave  to  appeal  to  the  House  of  Lords  was  granted:  [1940] 
Ch,  919. 

(i)  C/.  In  re  C,  In  re  Adoption  of  Children  Act,  1926^  [1938]  Ch. 
121,  in  which  the  court  approved  of  the  adoption  of  an  illegitimate 
daughter  by  her  mother.  See  also  the  Adoption  of  Children  (Regula¬ 
tion)  Act,  1939. 

(j)  Postponement  of  Enactments  (Miscellaneous  Provisions)  Act, 
1939. 
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of  domestic  adoption  the  adopter  must  be  domiciled  in  Ontario 

(k). 

The  Legitimacy  Act,  1926,  changed  not  only  the  domestic 
rule,  but  also  the  conflict  rule,  of  English  law,  with  regard  to 
legitimation  by  subsequent  marriage.  As  regards  both  the  do¬ 
mestic  and  the  conflict  rules  the  statute  makes  the  domicile  of  the 
father  at  the  time  of  the  subsequent  marriage  the  sole  connecting 
factor,  domicile  in  England  or  Wales  for  the  domestic  rule  and, 
for  the  conflict  rule,  domicile  in  a  country  other  than  England 
or  Wales  by  the  law  of  which  legitimation  by  subsequent  mar¬ 
riage  is  recognized.  The  statute  provides  only  for  legitimation 
a  praesenti,  that  is,  from  the  time  of  the  marriage  or  from  the 
coming  into  elfect  of  the  statute,  whichever  is  later,  and  makes 
no  provision  for  legitimation  ab  origine,  that  is,  from  the  time 
of  the  child's  birth.  It  is  true  that  if  a  person  claims  to  have 
been  legitimated  ab  otigine  under  a  foreign  law,  he  can  not 
rely  upon  the  statute  as  making  the  domicile  of  his  father  at 
the  time  of  the  marriage  the  sole  connecting  factor  for  the  pur¬ 
pose  of  legitimation  by  subsequent  marriage,  and  consequently 
can  not  invoke  the  benefit  of  any  analogy  if  he  claims  that  he 
is  entitled  to  be  regarded  in  England  as  having  been  legitimated 
ab  otigine  by  his  recognition  or  adoption  by  his  father  under 
the  law  of  his  father's  domicile  at  the  time  of  the  adoption 
without  regard  to  the  domicile  at  the  time  of  the  child's  birth. 
The  situation  is,  however,  entirely  different,  it  is  submitted, 
if  a  persori  is  claiming  only  to  be  legitimated  a  praesenti  by 
virtue  of  his  recognition  or  adoption  by  his  father  under  a  for¬ 
eign  law.  Of  the  available  analogies,  a  court  might  reasonably 
avail  itself  of  the  analogy  of  the  statutory  attitude  with  regard 
to  domestic  English  adoption,  or  the  analogy  of  the  statutory 
attitude  with  regard  to  legitimation  by  subsequent  marriage  in 
both  domestic  English  law  and  English  conflict  of  laws,  and 
say  that  the  domicile  of  the  adopter  at  the  time  of  the  adoption 
is  the  sole  criterion.  _  The  majority  of  the  Court  of  Appeal  in 
the  Luck  case  did  neither  of  these  things,  and  instead,  summar¬ 
ily  rejecting  the  analogy  of  the  Legitimacy  Act,  1926  (U,  used 
the  analogy  of  the  old  law  with  regard  to  legitimation  by 
subsequent  marriage,  and  imported  into  the  consideration  of 
legitimation  a  praesenti  by  recognition  or  adoption  the  harsh 
rule  which  ^was  a  part  of  the  old  law  as  to  legitimation  ab 

(k)  See  chapter  38. 

m  [1940]  Ch.  at  p.  884. 
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origine  by  subsequent  marriage.  This  rule,  which  Scott  L.J. 
in  the  Luck  case  calls  the  Wright-Grove  rule  (mJ ,  required  the 
law  of  the  domicile  of  the  father,  both  at  the  time  of  the  child’s 
birth  and  at  the  time  of  the  subsequent  marriage  of  the  parents 
to  have  been  a  law  which  recognizes  legitimation  by  subsequent 
marriage,  and,  consequently,  precluded  forever  from  the  possi¬ 
bility  of  legitimation  by  subsequent  marriage  a  child  who  was 
born  at  a  time  when  his  father  was  domiciled  in  England.  It 
is  difficult  to  think  of  any  defence  for  the  rule  on  the  merits  ( n) 
or  to  understand  the  argument  that  the  child  must  have  at  birth 
a  potential  capacity  for  legitimation.  The  rule  rests  upon  no 
authority  that  is  binding  on  the  House  of  Lords,  and  even  in 
the  Court  of  Appeal  there  was  no  authority  requiring  the  ap¬ 
plication  of  the  rule  to  legitimation  by  recognition  or  adoption. 

A  question  of  especial  interest  to  Canadians  is  whether  the 
W tight -Cvove  rule  is  in  force  in  the  provinces  of  Canada.  In 
Quebec  legitimation  by  subsequent  marriage  has  long  been  re¬ 
cognized,  and  is  provided  for  by  articles  237,  238  and  239  of 
the  Civil  Code  of  Lower  Canada;  and  it  appears  (o)  that 
legitimation  depends  upon  the  law  of  the  domicile  of  the  father 
at  the  time  of  the  marriage,  without  regard  to  the  law  of  his 
domicile  at  the  time  of  the  child’s  birth  (p).  In  the  other 
provinces  of  Canada,  on  the  recommendation  of  the  Conference 

(m)  The  reference  is  to  the  cases  of  In  re  WHghifs  Will  Trtists 
(1856),  2  K.  &  J.  595,  and  In  re  Grove,  Vauchsr  v.  Solicitor  to  the 
Treasury  (1888),  40  Ch.  D.  216.  The  former  case  was  decided  by 
Sir  W.  Page  Wood  V.C.,  and  in  Udny  v.  Udny  (1869),  L.R.  1  H.L. 
(Sc.)  441,  the  same  judge,  then  become  Lord  Hatherley,  Lord  Chan¬ 
cellor,  said,  by  way  of  obiter  dictum,  that  he  saw  no  reason  to  re¬ 
tract  the  opinion  expressed  by  him  in  the  earlier  case.  The  Grove 
case  was  decided  by  the  Court  of  Appeal.  The  opinions  expressed 
in  the  Court  of  Appeal  in  the  earlier  case  of  In  re  GoodrmvUs  Trusts 
(1881),  17  Ch.  D.  266,  were  obiter  dicta  as  regards  the  rule  now  in 
(Question,  because  the  father  was  domiciled  in  Holland  both  at  the 
time  of  the  birth  of  the  child  who  was  the  sole  claimant  in  the  case 
and  at  the  time  of  the  subsequent  marriage,  although  the  case  is 
sometimes  cited  as  if  it  were  a  decision  of  the  Court  of  Appeal  on 
the  point:  c/.  Cheshire,  Private  International  Law  (2nd  ed.  1938) 
389;  (1940),  18  Can.  Bar  Rev.  620. 

(nj  Cf.  Scott  L.J.,  [1940]  Ch.  at  pp.  908  ff.  The  rule  is  discussed 
by  Taintor,  Legitimation,  Legitimacy  and  Recognition  in  the  Conflict 
of  Laws  (1940),  18  Can.  Bar  Rev.  589,  at  pp.  618-627.  He  considers 
it  a  necessary  sequel  of  the  doctrine  of  relation  back  of  legitima¬ 
tion  —  a  doctrine  which,  he  submits,  should  be  overruled  by  the 
House  of  Lords. 

(o)  In  accordance  with  the  opinion  of  Savigny,  System,  vol.  8, 
§  380. 

(p)  Johnson,  Conflict  of  Laws,  vol.  1  (1933)  346. 
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of  Commissioners  on  Uniformity  of  Legislation  in  Canada  ( qj 
statutes  were  passed  (some  years  before  the  law  of  England 
was  changed  by  the  Legitimacy  Act,  1926)  providing  for  legiti¬ 
mation  by  subsequent  marriage.  These  provincial  statutes  differ 
from  the  statute  of  1926  in  two  respects.  Firstly,  they  provide 
that  a  child  whose  parents  intermarry  '‘shall  for  all  purposes 
be  deemed  to  be  and  to  have  been  legitimate  from  the  time  of 
birth,''  and,  secondly,  they  make  no  reference  to  anyone's 
domicile  at  any  time.  In  Re  W,  (rj  a  person  was  held  to  be 
legitimated  in  Ontario  by  virtue  of  the  Ontario  legislation  not¬ 
withstanding  that  he  was  born  out  of  wedlock  in  England  in 
1878  and  that  his  parents  were  domiciled  in  England  both  at 
the  time  of  his  birth  and  at  the  time  of  their  subsequent  mar¬ 
riage  in  England  in  1881  (sA  As  the  law  of  England  stood 
at  the  time  of  the  child's  birth,  at  the  time  of  the  subsequent 
marriage  of  his  parents,  and  at  the  time  when  the  case  was 
decided  in  Ontario,  the  child  was  not  legitimated  by  English 
law,  so  that  obviously  the  law  of  the  domicile  is  wholly  im¬ 
material  as  regards  the  legitimating  effect  in  Ontario  of  the 
Ontario  statute. 

In  each  of  the  provincial  statutes  which  follow  the  model 
prepared  by  the  Conference  of  Commissioners  on  Uniformity 
of  Legislation  in  Canada  there  is  a  provision  that  nothing  in  the 
statute  shall  affect  any  right,  title  or  interest  in  or  to  property 
vested  in  any  person  prior  to  the  coming  into  effect  of  the 
statute,  or,  in  the  case  of  marriage  after  the  coming  into  effect 
of  the  statute,  prior  to  the  marriage.  The  Ontario  statute  in 
its  latest  version  (t)  also  provides  that  “a  child  born 
while  its  father  was  married  to  another  woman  or  while  its 
mother  was  married  to  another  man  shall  not  inherit  in  compe¬ 
tition  with  the  lawful  children  of  either  parent."  This  dis¬ 
crimination  against  adulterine  children  is  much  less  severe  than 


(q)  Conference  Proceedings  (1919)  53  and  (1920)  7,  18;  Can. 

Bar  Ass.  Year  Book  (1919)  277  and  (1920)  311,  322.  In  1933  tht 
Con^rence  declined  to  r^ommend  revision  of  the  provincial  statutes 
Vi /toot  Legitimacy  Act,  1926;  Conference  Proceeding* 

(1933)  14,  35;  Can.  Bar  Ass.  Year  Book  (1933)  238.  259. 

(r)  (1925),  56  O.L.R.  611,  [1925]  2  D.L.R.  1177. 

(s)  This  decision  is  not  alfected  by  the  fact  that  on  another  point 

followed  in  Re  Cummings,  [1938]  O.R.  486,  654, 
[1^8]  3  D.L.R.  611,  [1938]  4  D.L.R.  767.  In  the  latter  case  it  seems 
to  have  been  assumed  that  the  domicile  of  the  father  was  immaterial 
as  regards  the  legitimation  of  the  child  in  Ontario. 

(t)  R.S.O.  1937,  c.  216,  s.  2,  re-enacting  1927,  c.  52,  s.  3, 
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that  made  in  England  by  the  Legitimacy  Act,  1926,  which 
provides  that  if  the  father  was  or  is  at  the  date  of  his  marriage 
with  the  mother  domiciled  in  England  or  Wales,  nothing  in 
the  statute  '‘shall  operate  to  legitimate  a  person  whose  father 
or  mother  was  married  to  a  third  person  when  the  illegitimate 
person  was  born'’  (u). 

Returning  now  to  the  decision  of  the  Court  of  Appeal  in 
the  Lack  case,. while  I  respectfully  agree  with  Scott  L.J.  both 
in  his  disapproval  of  the  Wright -Grove  rule  and  his  opinion 
that  in  any  case  that  rule  should  not  be  applied  by  analogy  to 
legitimation  by  recognition  or  adoption  under  a  foreign  law, 

I  venture  to  express  my  dissent  from  one  aspect  of  his  reasons. 
He  argues  vigorously  ( v)  in  favour  of  what  he  calls  the  “uni¬ 
versality’'  of  status,  that  is,  status  in  a  wide  sense  as  including  its 
“context”  in  the  law  which  creates  it  or  its  “legal  attributes”  or 
“consequences”  under  that  law,  so  that  if  the  law  of  a  given 
country  is  the  law  determining  the  particular  status  of  a  person 
and  that  law  attributes  to  that  status  certain  personal  capacity 
or  incapacity  and  certain  rights  and  duties,  then  “that  self-same 
personal  capacity  or  incapacity,  and  the  self-same  rights  and 
duties”  should  be  attributed  to  the  status  in  another  country, 
unless  the  courts  of  the  latter  country  are  bound  by  some  defin¬ 
ite  and  positive  rule  of  municipal  law  which  prohibits  them 
from  giving  effect  to  the  status  or  commands  them  to  introduce 
some  specific  condition  or  other  modification,  when  asked  to 
apply  the  consequences  which  by  the  law  of  the  former  country 
would  flow  from  that  status  in  the  particular  circumstances 
of  the  case  before  them  (w)  > 

With  all  respect  I  submit  that  Scott  L.J.’s  theory  of  the  uni¬ 
versality  of  status  tends  to  confuse  the  solution  of  problems 
of  the  conflict  of  laws  precisely  because  it  confuses  two  things 
which  ought  to  be  distinguished,  namely,  the  existence  of  a 
particular  status  and  the  consequences  of  that  status.  The  par- 

(u)  Section  1(2).  This  limitation  in  the  case  of  domestic  English 
legislation  will  not,  by  English  conflict  rules,  prevent  the  recognition 
in  England  of  the  legitimation  of  an  adulterine  child  by  virtue  of  the 
foreign  domiciliary  law  of  the  father,  if  the  foreign  law  contains 
no  similar  limitation:  In  re  Askewy  [1930]  2  Ch.  259;  Collins  v.  At- 
torjiey  General  (1931),  47  Times  L.R.  484,  145  L.T.  551;  c/.  Cheshire, 
Private  International  Law  (2nd  ed.  1938)  390-391;  Dicey,  Conflict 
of  La^vs  (5th  ed.  1932)  571  .  The  Askew  case  is  dicussed  in  chapter 
2,  §  1(4),  chapter  7,  §  7,  and  chapter  8,  §  5(3). 

(v)  [1940]  Ch.  864,  at  pp.  888  #. 

(w)  See  especially  [1940]  Ch.  at  p.  894. 
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ticular  example  which  Scott  L.J.  gives  of  a  '‘definite  and  posi¬ 
tive  rule  of  municipal  law''  which  prohibits  a  court  in  England 
from  giving  effect  to  a  status  created  by  the  law  of  a  foreign 
country  is  the  case  of  Birtwhistle  v.  Vardill  (xJ.  This  case 
does  not,  however,  need  to  be  explained  as  an  exception  to  the 
universality  of  status.  Accurate  characterization  of  the  question 
makes  the  result  clear.  The  claimant  was  unquestionably  legiti¬ 
mated  under  the  law  of  his  father's  foreign  domicile,  and  his 
status  as  a  legitimated  person  was  not  in  controversy.  The 
question  which  had  to  be  decided  was  not  one  as  to  his  legiti¬ 
macy,  but  as  to  his  capacity  to  take  as  heir  to  land  in  England. 
This  was  a  question  of  succession  to  land  governed  by  the  lex 
ret  sitae,  and  once  it  was  decided  that  English  succession  law 
required  the  heir  to  have  been  born  in  lawful  wedlock,  it  was 
clear  that  the  claimant's  right  to  succeed  must  be  denied,  with¬ 
out  denying  the  existence  of  his  status  as  a  legitimated  person 

(y)^ 

In  more  general  terms,  it  is  submitted  that  in  the  conflict  of 
laws  it  is  essential  to  distinguish  between  status  and  the  inci¬ 
dents  or  consequences  of  status,  and  between  status  and  ca¬ 
pacity.  The  existence  of  a  status  created  by  a  foreign  law 
which  according  to  the  conflict  rules  of  the  forum  is  the  proper 
law  governing  status  may  well  be  recognized  in  the  forum, 
whereas  the  incidents  or  consequences  of  status  and  the  capacity 
of  the  person  who  has  a  particular  status  may  involve  questions 
that  are  not  accurately  characterized  as  questions  of  status  and 
that  may  be  governed  by  some  other  law  than  the  law  which 
governs  status  (zJ. 

Finally,  without  elaborating  here  what  I  have  discussed  else¬ 
where,  I  venture  to  safeguard  myself,  in  approving  of  the  result 


(x)  (1840),  7  Cl.  &  F.  895. 

chapter  4,  §  8,  and  chapter  22,  §  2.  Contrast  Udny 
Y^Udny  (1869),  L.R.  1  H.L.  (Sc.)  441,  in  which  the  question  was  one 
of  le^timation,  not  one  of  succession,  that  is,  the  only  controverted 
question  was  whether  the  respondent  had  been  legitimated  by  the 
marriage  of  his  parents,  and  the  answer  to  this  question  depended 
of  course  upon  the  domicile  of  his  father.  If  he  had  been  so  legiti¬ 
mated  it  was  beyond  question  that  by  the  lex  rei  sitae  he  was  entitled 
to  succeed  to  the  entailed  estates  of  Udny  (in  Scotland). 

T  Capacity  (1930),  46 

Kobertson,  Characterization  in  the  Con- 
™  Ml  18  Can.  Bar  Rev.  689,  at 

observations  of  Greene  M.R.  in 

f  S^chaSiw  ’  ^ 
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of  Scott  L.J/s  judgment,  from  seeming  to  approve  of  the  gen¬ 
eral,  if  somewhat  vague,  benediction  which  the  learned  judge 
gives  to  the  doctrine  of  the  renvoi.  It  may  well  be  that  as  re¬ 
gards  the  existence  of  status,  as  distinguished  from  the  incidents 
or  consequences  of  status,  or  as  distinguished  from  capacity,  the 
law  of  the  domicile  in  an  English  conflict  rule  means  whatever 
a  court  of  the  domicile  would  decide,  but  there  are  many  diffi¬ 
culties,  both  practical  and  theoretical,  with  regard  to  any  sup¬ 
posed  general  rule  that  the  law  of  the  domicile  always  has 
that  meaning. 
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§  1.  Introduction. 

In  England  and  the  common  law  provinces  of  Canada,  the 
law  relating  to  annulment  of  marriages  is  derived  from  the 
law  formerly  administered  in  the  English  ecclesiastical  courts, 
as  modified  by  statute.  The  jurisdiction  to  annul  a  marriage 

*This  chapter  was  originally  written  in  the  form  of  a  report  on 
the  Conflict  of  Laws  relating  to  the  Formation  and  Dissolution  of 
Marriage  submitted  to  the  International  Congress  of  Comparative 
Law  which  took  place  at  The  Hague  in  1932.  That  report  was  pub¬ 
lished  in  part  as  an  article  in  [1932]  4  Dominion  Law  Reports  1-51. 
It  has  been  substantially  rewritten  for  publication  in  the  present 
book. 
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was  formerly  vested  exclusively  in  the  ecclesiastical  courts  of 
England,  but  by  virtue  of  modern  statutes  is  now  vested  in  civil 
courts,  both  in  England  and  in  the  common  law  provinces  of 
Canada.  In  Quebec  the  law  as  to  annulment  of  marriages  and 
annulment  jurisdiction  is  vested  in  civil  courts  under  the  pro¬ 
visions  of  the  Civil  Code  of  Lower  Canada 

On  the  other  hand,  in  the  case  of  divorce,  there  was  no 
ecclesiastical  law  or  jurisdiction,  and  the  jurisdiction  of  civil 
courts  is  of  purely  statutory  creation. 

By  way  of  introduction  to  the  discussion  of  both  annulment 
of  marriage  and  divorce,  some  account  will  first  be  given  of 
ecclesiastical  and  civil  law  and  jurisdiction  in  England  (  §  2  ) , 
followed  by  a  statement  of  matrimonial  jurisdiction  in  the 
provinces  of  Canada  (  §  3  ) .  Then  will  follow  a  discussion 
of  divorce,  limited  to  questions  of  jurisdiction  (  §§  4,  5  and  6  ) . 
The  discussion  of  annulment  of  marriage  will,  however,  in¬ 
clude  both  law  and  jurisdiction  (  §§  7  to  1 1  ) ,  and  will  in¬ 
clude  (in  §§  7,  9  and  10)  various  aspects  of  the  canon 
(ecclesiastical)  law  relating  to  marriage.  The  chapter  will 
close  with  a  brief  notice  of  judicial  separation  (  §  12),  and 
an  extended  discussion  of  terminable  and  polygamous  marriages 
(§13). 

The  following  passage  from  the  judgment  of  Brett  L.J.  in 
Niboyet  v.  Niboyet  ( a)  is  worth  quoting  at  the  beginning  of  a 
discussion  of  marriage  because  of  its  precise  and  correct  use  of 
the  words  ''contract,*'  "status”  and  "relation”  in  this  connec¬ 
tion  : 

Marriage  is  the  fulfilment  of  a  contract  satisfied  by  the  solemniz¬ 
ation  of  the  marriage,  but  marriage  directly  it  exists  creates  by  law 
a  relation  between  the  parties  and  what  is  called  a  status  of  each. 
The  status  of  an  individual,  used  as  a  legal  term,  means  the  legal 
position  of  the  individual  in  or  with  regard  to  the  rest  of  the  com¬ 
munity.  That  relation  between  the  parties,  and  that  status  of  each 
of  them  with  regard  to  the  community,  which  are  constituted  upon 
marriage  are  not  imposed  or  defined  by  contract  or  agreement  but 
by  law. 

§  2.  Ecclesiastical  and  Civil . Law  and^lurisdjc^^^^  - 

in  England. 

In  England,  the  ecclesiastical  CQurtsJhad,,._i:eJcl^^  the 

twelfth  in  matrimonial  causes. 

(a)  (1878),  4  P.D.  1,  at  p.  11,  quoted  in  part  by  Viscount  Beading 
C.J.  in  R6x  V.  HarnTneTsmith  Superintendent  Registrar  of  MaTTiages^ 
C19173  1  K.B.  634,  at  p.  641. 
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Questions  as  to  the  celebration  of  marriage,  as  to  the  capacity 
of  the  parties  to  marry,  as  to  the  legitimacy  of  the  issue,  and 
as  to  nullity  of  marriage,  were  decided  by  the  ecclesiastical  courts, 
administering  canon  law.  Their  jurisdiction  included  suits  for 
the  restitution  of  conjugal  rights,  suits  for  nullity  (either  when 
the  marriage  was  void  ab  initio  or  when  it  was  voidable) ,  and 
suits  for  divorce  a  menm  et  thoro  by  reason  of  adultery  or 
cruelty.  If  they  pronounced  a  marriage  null,  the  parties  were 
said  to  be  divorced,  but  the  courts  had  no  power  to  decree 
divorce  a  vinculo  matvimonii  if  there  had  been  a  valid  marriage, 
that  is,  for  cause  arising  since  the  marriage  (b) ,  If  a  marriage 
was  not  void,  but  was  merely  voidable,  and  was  not  declared 
null  by  an  ecclesiastical  court  in  the  lifetime  of  both  parties, 
it  became  unimpeachable  after  the  death  of  cither  party,  as  the 
only  effect  of  the  making  of  a  declaration  of  nullity  would  have 
been  to  bastardize  the  issue  of  the  marriage  f  c) . 

Before  the  Reformation  in  England  the  law  administered 
by  the  English  ecclesiastical  courts  was  kept  more  or  less  uni¬ 
form  with  that  administered  by  corresponding  ecclesiastical 
courts  on  the  continent  of  Europe  by  a  common  appeal  to  the 
Pope;  but  after  the  Reformation  appeals  to  the  Pope  wee  pro¬ 
hibited  by  statute,  and  the  English  ecclesiastical  courts  were 
subject  only  to  such  appeals  within  the  kingdom  as  were  pro¬ 
vided  by  statute,  and  administered  English  statute  law  and  such 
part  of  the  former  canon  law  as  was  held  to  be  in  force  in 
England  under  the  new  condition  of  affairs  (dJ.  As  before, 
divorce  in  the  strict  sense  of  the  dissolution  of  an  originally 
valid  marriage  was  not  obtainable  in  the  ecclesiastical  courts,  but 
after  the  Reformation  it  came  to  be  granted  by  private  act  of 
parliament,  with  a  regularity  in  the  procedure  for  obtaining  it 
which  caused  it  to  rank  among  legal  remedies  ( e) .  The  pro¬ 
ceeding  was  in  spirit  a  judicial  act,  though  in  form  a  legislative 
act  (f). 


Holdswortk,  History  of  English  Law,  vol.  1  (3rd  ed.  1922) 

621-623. 

(c)  Cf.  Poynter,  Marriage  and  Divorce  {2nd  ed.  l824)  154-155. 
v  V 1  retroactive  effect  of  a  declaration  of  the  nullity  of  a 
voidable  marriage,  see  chapter  42. 

W  As  to^  the  binding  force  of  the  Roman  canon  law  in  the 
En^ish  ecclesiastical  courts  before  the  Reformation,  see  note  (a)  in 
§  10  of  the  present  chapter,  infra, 

§  43^^  Private  International  Law,  notes  preceding 

(/)  Shaw  V.  Gould  (1868),  L.R.  3  H.L.  55,  at  p.  85,  Lord  Westbury. 
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Before  1857  the  English  civil  courts  had  no  jurisdiction 
to  entertain  a  suit  brought  for  the  express  purpose  of  having  a 
marriage  declared  null;  but  if  the  decision  of  some  question  of 
succession  or  other  question  of  property  and  civil  rights  de¬ 
pended  upon  the  validity  or  invalidity  of  an  alleged  marriage, 
or  if  a  person's  criminal  liability  (for  example,  on  a  charge  of 
bigamy)  depended  upon  the  validity  of  an  alleged  prior  sub¬ 
sisting  marriage,  the  court  had  of  course  jurisdiction  to  adjudi¬ 
cate  upon  the  validity  of  the  marriage  in  question,  and  if  it 
found  that  the  marriage  was  void,  and  not  merely  voidable, 
might  decide  accordingly  the  case  which  was  properly  before 
it,  and  in  this  sense  might  incidentally  make  a  declaration  of 
nullity.  In  such  a  case  a  civil  court  might  thus  incidentally 
declare  that  the  marriage  was  void  ab  initio,  but  if  the  marriage 
was  voidable  merely  and  had  not  yet  been  declared  void  by  an 
ecclesiastical  court,  the  civil  court  had  no  jurisdiction  to  declare 
it  void.  There  were  also  some  ecclesiastical  courts  which  had 
jurisdiction  in  testamentary  causes  but  not  in  matrimonial 
causes,  and  they,  like  the  civil  courts,  might  have  occasion  to 
adjudicate  upon  the  validity  of  a  marriage  as  an  incident  to 
some  other  matter  properly  before  them  ( g) . 

By  the  Matrimonial. .1857.  the  jurisdiction  of 
the  ecclesiastical  courts  in  matrimonial  matters  was  transferred 
to  a  new  civil  court  entitled  the  Court  for  Divorce  and  Matri¬ 
monial  ^uses  (h) ,  so  that  for  the  first  time  a  civil  court  in 
England  obtained  jurisdiction  to  entertain  a  suit  for  the  annul¬ 
ment  of  a  marriage,  a  suit  for  restitution  of  conjugal  rights, 
and  a  suit  for  divorce  a  mensa  et  thoro  (thenceforward  called 
judicial  separation).  The  statute  of  1857  not  only  transferred 
to  a  civil  court  the  former  matrimonial  jurisdiction  of  the  ec¬ 
clesiastical  courts,  but  also  conferred  on  the  civil  court  the 
power,  which  no  court  in  England  had  previously  possessed, 
to  decree  the  dissolution  of  a  valid  marriage  frV. 


(g)  Cf.  Poynter,  Marriage  and  Divorce  (2nd  ed.  1824)  166. 

(h)  Since  1875,  as  a  result  of  the  consolidation  of  the  English 
courts  effected  by  the  Judicature  Acts,  1873  and  1875,  and  continued 
by  the  Judicature  (Consolidation)  Act,  1925,  the  jurisdiction  in 
question  has  been  exercised  by  the  Probate,  Divorce  and  Admiralty 
Division  of  the  High  Court  of  Justice.  The  Matrimonial  Causes 
Act,  1937,  amended  the  law  as  to  divorce  and  annulment  in  import¬ 
ant  respects,  and  some  of  its  provisions  will  be  noted  later  in  the 
present  chapter. 

(0  See  8  Encyclopaedia  Britannica  (11th  ed.  1910-1911)  337  ff., 
article  by  Lord  St.  Helier  (Sir  Francis  Henry  Jeune). 


606 


Chap.  40.  Marriage  and  Divorce 


§  3*  Matrimonial  Jurisdiction  in  Canada. 

The  law  of  eight  of  the  nine  provinces  of  Canada  was  derived 
from  English  law,  but  the  dates  of  the  reception  or  adoption 
of  English  law  were  different  in  the  several  provinces,  namely, 
1758  in  Nova  Scotia  and  New  Brunswick,  1763  in  Prince  Ed¬ 
ward  Island,  1792  in  Ontario  (then  Upper  Canada),  1858  in 
British  Columbia,  and  1870  in  Manitoba,  Alberta  and  Sas¬ 
katchewan. 

For  the  purpose  of  the  present  subject  the  provinces  of  Bri¬ 
tish  Columbia,  Alberta,  Saskatchewan  and  Manitoba  may  be 
shortly  disposed  of.  The  date  of  the  adoption  of  English  law 
in  each  of  them  was  subsequent  to  the  coming  into  force  of 
the  Matrimonial  Causes  Act,  1857,  that  is,  after  the  statutory 
change  by  which  in  England  matrimonial  causes,  including 
divorce  a  vinculo  matrimonii,  became  for  the  first  time  subjects 
of  civil  law  and  subjects  of  jurisdiction  of  civil  courts.  Con¬ 
sequently  the  English  law  introduced  in  each  of  these  four 
provinces  included  the  English  statutory  law  as  to  divorce, 
declaration  of  nullity  and  other  matrimonial  causes;  and  the 
general  terms  of  the  provincial  legislation  constituting  courts 
of  justice  in  those  provinces  have  been  held  to  be  sufficient  to 
confer  upon  those  courts  jurisdiction  to  decree  divorce,  make 
declarations  of  nullity  and  to  give  other  relief  in  matrimonial 
causes  (jJ, 

The  position  of  the  provinces  of  Nova  Scotia,  New  Bruns¬ 
wick  and  Prince  Edward  Island  may  also  be  briefly  stated. 
English  law  was  introduced  in  these  provinces  long  before  the 
passing  of  the  Matrimonial  Causes  Act,  1857,  in  England,  and 
therefore  at  a  time  when  matrimonial  causes  were  governed  in 
England  by  ecclesiastical  law  and  were  the  subject  of  ecclesiasti¬ 
cal  jurisdiction;  but  after  the  introduction  of  English  law  and 
before  these  provinces  became  parts  of  the  Dominion  of  Can¬ 
ada,  jurisdiction  in  divorce,  declarations  of  nullity  and  other 
matrimonial  causes  was  conferred  on  provincial  courts  by  pro¬ 
vincial  legislation;  and  this  jurisdiction  still  exists. 

It  should  be  noted  at  this  point  that  as  the  result  of  any 
province  becoming  a  part  of  the  Dominion  of  Canada,  its  legis¬ 
lature  ceased  to  be  competent  to  legislate  on  the  subject  of 
marriage  and  divorce,  (this  subject  having  been  assigned  by 

^  (i)  Watts  V.  Watts,  [1908]  A.C.  573;  Walker  v.  Walker,  [19191 
A.C.  947,  48  D.L.R.  1;  Board  v.  Board,  [19191  A.C.  956,  48  D.L.R. 
13;  Fletcher  v.  Fletcher  (1919),  13  Sask.  L.R.  51,  50  D.L.R.  23. 


§  3.  Marriage  Jurisdiction  in  Canada  607 

the  British  North  America  Act,  1867,  to  the  exclusive  legislative 
jurisdiction  of  the  Dominion  Parliament  (kJ ,  but  continued 
to  be  competent  to  legislate  on  the  solemnization  of  marriage 
within  the  province,  (this  subject  having  been  assigned  to  the 
exclusive  legislative  jurisdiction  of  each  provincial  legislature) . 
On  the  other  hand  any  legislation  passed  by  a  competent  pro¬ 
vincial  legislature  before  the  entry  of  the  province  into  the  Do¬ 
minion  of  Canada  remained  in  force  until  subsequently  amended 
or  repealed  by  the  Dominion  Parliament  in  the  case  of  marriage 
and  divorce,  or  by  the  provincial  legislature  in  the  case  of 
solemnization  of  marriage.  As  to  the  formalities  of  solemniza¬ 
tion  of  marriage  all  the  provinces  have  passed  statutes,  and 
amended  them  from  time  to  time.  As  to  divorce  and  declara¬ 
tion  of  nullity  of  marriage,  the  Dominion  Parliament  alone  is 
competent  to  change  whatever  was  the  law  in  a  particular  prov¬ 
ince  at  the  time  of  its  entry  into  Confederation;  and  that 
Parliament  has  not  in  any  case  taken  away  any  jurisdiction 
which  the  courts  of  any  province  already  possessed  (U. 

As  already  pointed  out,  English  law  was  introduced  in  Upper 
Canada  in  1792,  that  is,  at  a  time  when  no  civil  court  in  Eng¬ 
land  had  jurisdiction  to  entertain  a  suit  for  the  declaration  of 
nullity  of  a  marriage,  and  no  court  of  any  kind  in  England 
had  jurisdiction  to  decree  dissolution  of  a  valid  marriage. 
Furthermore  the  provincial  legislation,  by  which  courts  of 
justice  were  created  in  the  province  from  time  to  time,  defined 
the  jurisdiction  of  those  courts  by  conferring  upon  them  the 
jurisdiction  of  certain  specified  English  civil  courts  or  juris¬ 
diction  with  regard  to  certain  specified  matters;  and  at  no  time 
before  the  entry  of  Upper  Canada,  under  the  name  of  the 
province  of  Ontario,  into  the  Dominion  of  Canada  in  1867, 
had  the  legislature  of  Upper  Canada  impliedly  or  expressly 
conferred  upon  any  court  jurisdiction  either  to  declare  a  mar¬ 
riage  null  or  to  decree  dissolution  of  marriage.  Consequently, 
the  courts  of  Ontario  have  today  no  jurisdiction  for  these  pur¬ 
poses  f mK  except  so  far  as  it  may  have  been  subsequently  con¬ 
ferred  by  legislation  of  the  Dominion  Parliament,  although,  like 

(k)  As  to  the  scope  of  “marriage  and  divorce”  as  compared  with 
“solemnization  of  marriage  within  the  province,”  see  Re  Marriage 
Legislation  in  CanadOf  [19123  A.C.  880,  7  D.L.R.  629. 

(l)  The  Dominion  Parliament  has,  however,  effected  some  exten¬ 
sion  of  the  divorce  jurisdiction  of  the  courts  of  those  provinces. 

(771)  Vamvakidis  v.  Kirkoff  (1929),  64  O.L.R.  585,  [19293  4 
D.L.R.  1060. 
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an  English  civil  court  before  1857,  an  Ontario  court  might 
have  adjudicated  upon  the  validity  of  an  alleged  marriage  as 
a  necessary  incident  to  the  decision  of  some  question  of  property 
or  civil  rights  properly .  before  the  court  or  to  the  decision  of 
some  question  of  criminal  liability  ( nJ . 

Before  1930  the  Ontario  legislature,  purporting  to  legislate 
with  regard  to  solemnization  of  marriage  within  the  province, 
had  conferred  upon  the  Supreme  Court  of  Ontario  jurisdiction 
to  make  a  declaration  of  nullity  in  the  case  of  a  marriage  cele¬ 
brated  in  contravention  of  the  Ontario  Marriage  Act  between 
persons  either  of  whom  was  under  the  age  of  1 8  years  without 
the  consent  of  father,  mother  or  guardian,  but  the  question 
whether  this  legislation  was  within  the  power  of  the  provincial 
legislature  was  much  debated  (oJ,  and  it  was  repealed  in  1932. 
The  jurisdiction  of  the  Ontario  courts  was,  however,  notably 
extended  by  the  enactment  by  the  Dominion  Parliament  of 
the  Divorce  Act  (Ontario),  1930  (pJ,  as  follows: 

1.  The  law  of  England  as  to  the  dissolution  of  marriage  and 
as  to  the  annulment  of  marriage,  as  that  law  existed  on  the  fifteenth 
day  of  July,  1870,  in  so  far  as  it  can  be  made  to  apply  in  the  prov¬ 
ince  of  Ontario,  and  in  so  far  as  it  has  not  been  repealed,  as  to 
the  province,  by  any  Act  of  the  Parliament  of  the  United  Kingdom  or 
by  any  Act  of  the  Parliament  of  Canada  or  by  this  Act,  and  as 
altered,  varied,  modified  or  affected,  as  to  the  province,  by  any  such 
Act,  shall  be  in  force  in  the  province  of  Ontario. 

2.  The  Supreme  Court  of  Ontario  shall  have  jurisdiction  for  all 
purposes  of  this  Act. 

Some  of  the  modifying  clauses  of  this  statute  are  not  crystal 
clear.  The  supposed  justification  for  the  adoption  in  a  statute 
of  1930  of  the  law  of  England  as  of  1870  presumably  is  that 
it  made  the  law  of  Ontario  uniform  with  the  law  of  Manitoba, 
Saskatchewan  and  Alberta  in  this  respect.  There  would  seem, 
however,  to  be  no  justification  for  leaving  the  law  of  divorce  in 
Canada  permanently  in  an  antiquated  state,  especially  in  view 
of  the  improvements  made  in  the  law  of  England  by  the 
Matrimonial  Causes  Act,  1937,  and  the  members  of  the  Parlia- 


^  see  Reid  v.  Aull  (1914),  32  O.L.R.  68,  19 

Ontario  statute  and  a  similar  Alberta  statute 
were  held  by  the  Supreme  Court  of  Canada  to  be  valid.  See  chapter 

e  Ontario  Statutes,  1933,  c.  29  s.  2  (now  R.S.O.  1937,  c.  207, 

^  i  provided  that  so  many  of  the  provisions  of  the  Dominion 
^  wtthin  the  legislative  competence  of  the 
thS  Act^^  ^  Ontario  “are  hereby  enacted  as  if  fully  set  out  in 
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ment  of  Canada  ought  to  consider  seriously  the  notable  pre¬ 
amble  to  that  statute,  as  follows: 

Whereas  it  is  expedient  for  the  true  support  of  marriage,  the 
protection  of  children,  the  removal  of  hardship,  the  reduction  of 
illicit  unions  and  unseemly  litigation,  the  relief  of  conscience  among 
the  clergy,  and  the  restoration  of  due  respect  for  the  law,  that  the 
Acts  relating  to  marriage  and  divorce  he  amended  ,  .  . 

The  province  of  Quebec  must  be  separately  considered.  Its 
courts  have  jurisdiction  in  certain  circumstances  to  declare  a 
marriage  null,  by  virtue  of  provisions  contained  in  the  Civil 
Code  of  Lower  Canada,  promulgated  in  1866  by  the  authority 
of  the  legislature  of  the  old  Province  of  Canada,  and  remaining 
in  force  in  the  province  of  Quebec,  after  it  became  in  1867  part 
of  the  Dominion  of  Canada.  The  fifth  title  of  this  code  treats 
in  chapter  one  of  the  qualities  and  conditions  necessary  for 
contracting  marriage,  in  chapter  two  of  the  formalities  re¬ 
lating  to  the  solemnization  of  marriage,  in  chapter  three  of 
separation  from  bed  and  board,  and  in  chapter  four  of  actions 
for  annulling  marriage.  Provision  is  made  in  chapter  four 
for  a  declaration  of  nullity  in  most  of  the  cases  in  which  an 
impediment  may  exist  under  chapter  one,  subject  to  limitations 
as  to  the  persons  by  whom  and  the  time  within  which  an 
application  may  be  made  to  a  court  ( qJ , 

Although  the  courts  of  Quebec  have  jurisdiction  to  make 
declarations  of  nullity  of  marriage,  and  to  decree  divorce  a 
mensa  et  thoro,  they  have  no  jurisdiction  to  decree  divorce 
a  vinculo;  and  article  185  of  the  Civil  Code  of  Lower  Canada 
provides:  ''Marriage  can  only  be  dissolved  by  the  natural  death 
of  ojue  of  the  parties;  while  both  live,  it  is  indissoluble.''  It 
does  not  follow,  however,  that  a  Quebec  court  will  not  recognize 
the  validity  of  a  divorce  decreed  elsewhere  by  competent  auth¬ 
ority.  In  other  words,  there  is  no  stringent  rule  of  public 
policy  which  prevents  a  Quebec  court  from  admitting  the  valid¬ 
ity  of  a  decree  made  by  the  court  of  the  domicile  of  the  parties 
in  another  province  or  in  any  other  country.  On  the  other 
hand,  the  law  of  Quebec,  like  the  law  of  the  other  provinces 
and  of  England,  rejects  the  doctrine  that  parties  by  marriage 
under  the  law  of  a  country  which  recognizes  divorce  have  an 


(g)  See  Despatie  v.  Tremblay,  [1921]  1  A.C.  702,  58  D.L.K.  29. 
The  subject  is  discussed  in  Johnson,  Conflict  of  Laws,  vol.  2  (1984) 
178  ff. 
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acquired  right  to  a  divorce  under  that  law  which  they  carry 
with  them  to  a  new  domicile  frA 

If  the  parties  are  domiciled  in  Quebec  their  only  means  of 
obtaining  a  divorce  is  by  a  private  act  of  the  Dominion  Parlia¬ 
ment.  Before  it  was  judicially  ascertained  that  the  courts  of 
the  western  provinces  possessed  jurisdiction  to  decree  divorce, 
the  Dominion  Parliament  entertained  applications  for  divorce 
made  by  persons  domiciled  in  those  provinces,  as  it  did  before 
1930  in  the  case  of  persons  domiciled  in  the  province  of  Ontario, 
and  as  it  still  does  in  the  case  of  persons  domiciled  in  the 
province  of  Quebec.  Obviously  an  act  of  the  Dominion 
Parliament  divorcing  two  named  parties  is  binding  on  all 
Canadian  courts,  no  matter  where  the  parties  are  domiciled; 
but  outside  of  Canada  the  validity  of  such  an  act  of  parlia¬ 
ment  would  presumably  depend  (at  least  in  any  country  re¬ 
cognizing  domicile  as  the  criterion  of  jurisdiction)  upon  the 
domicile  of  the  parties  in  some  province  of  Canada. 

For  many  years  past  the  practice  with  regard  to  parliamen¬ 
tary  divorces  in  Canada  has  been  to  make  no  distinction  be¬ 
tween  a  petition  by  a  wife  or  a  petition  by  a  husband;  either 
is  entitled  to  divorce  on  proof  of  adultery  of  the  other.  In 
England  it  was  not  until  1923  that  the  law  was  amended  so 
as  to  make  it  unnecessary  for  a  petitioning  wife  to  prove 
cruelty  or  some  one  of  certain  other  specified  grounds  of  divorce 
in  addition  to  adultery  on  the  part  of  the  husband.  In  1925 
the  Dominion  Parliament  passed  a  statute,  applicable  to  any 
provincial  courts  possessing  divorce  jurisdiction,  adopting  the 
same  rule  that  a  petitioning  wife  need  not  prove  more  than 
adultery  of  the  husband. 


§  4*  Domicile  and  Divorce  Jurisdiction. 

The  discussion  in  §§  4,  5  and  6  relates  primarily  to  English 
or  Anglo-American  doctrines  with  regard  to  divorce  jurisdiction 
and  the  recognition  of  foreign  divorces.  The  result  is  of  course 
to  give  a  very  incomplete  picture  of  the  amazingly  complicated 
and  varied  situations  arising  from  the  fact  that  in  different 
countries  of  the  world  widely  different  theories  prevail  with 
regard  to  basis  of  divorce  jurisdiction  and  the  recognition 
or  foreign  divorces,  and  also  with  regard  to  the  law  to  be  applied 


Conflict  of  Laws  (1898)  80-87.  As  to  the  recog- 
decrees  of  divorce,  see  §  6  of  the  present  chapter, 
mfra.  The  subject  is  discussed  in  Johnson  op,  cit,  v(3.  2  (1934)  1  ff. 
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in  cases  involving  parties  who  are  domiciled  in,  or  nationals 
of,  some  country  other  than  that  of  the  forum*  Diversity 
of  both  domestic  rules  and  conflict  rules  of  diiferent  countries 
are  especially  deplorable  in  the  field  of  divorce,  because  the 
social  consequences  of  this  diversity  are  especially  important  (a) , 

According  to  English  doctrine,  which  prevails  also  in  the 
common  law  provinces  of  Canada,  subject  to  statutory  modifi¬ 
cations  both  in  England  and^Tn  "Canada  the  sole  basis  of 
the  jurisdiction  o^a  court  to  decree  dirorce  is  the  domicile  of 
the  parties  within  the  country  in  or  for  which  the  court  sits, 
and  the  domicile  of  the  parties  means  the  domicile  of  the 
husband.  The  leading  authority  for  the  first  proposition  is 
Le  Mesutiet  v*  Le  Mesurier  ( c)  and  that  for  the  second  propo¬ 
sition  is  Attorney -General  for  Alberta  v.  Cook  id).  Each  of 
these  cases  was  decided  by  the  Privy  Council,  sitting  in  the  first 
case  on  appeal  from  Ceylon,  and  in  the  second  case  on  appeal 
from  Alberta,  and  therefore  in  each  case  expounding  the  law 
of  the  forum,  that  is,  Ceylon  in  the  one  case  and  Alberta  in 
the  other,  and  is  less  authoritative  as  to  the  law  of  England  f  e) . 
The  second  case  is,  however,  buttressed  by  the  earlier  decision 
of  the  House  of  Lords,  on  appeal  from  Scotland,  in  Lord  Advoc¬ 
ate  V.  Jaffrey  if)  and  by  the  later  decision  in  H,  v.  H.  (g) 

(a)  See  especially  Rabel,  The  Conflict  of  Laws:  a  Comparative 
Study,  vol.  1  (1945),  chapters  11,  12  and  13;  c/.  Cheshire,  The  Inter¬ 
national  Validity  of  Divorces  (1945),  61  L.Q.  Rev.  352. 

(h)  See  §  5  of  the  present  chapter,  infra.  As  regards  the  whole 
topic  of  divorce  jurisdiction  in  England  and  in  other  common  law 
units  of  the  British  Empire,  see  especially  Read,  Recognition  and 
Enforcement  of  Foreign  Judgments  in  the  Common  Lavr  Units  of 
the  British  Commonwealth  (1938)  200  ff.  This  book  is,  so  far  as  I 
am  aware,  the  only  one  in  which  the  whole  body  of  what  the  author 
appropriately  calls  ‘‘Anglo-Dominion”  case  law  relating  to  the  topics 
covert  by  the  title  is  reviewed  and  discussed. 

(c)  [18953  A.C.  517. 

(d)  [19263  A.C.  444,  [19263  2  D.L.R.  762,  [19263  1  W.W.R.  742. 
As  to  this  case,  see  also  §  5,  infra, 

(e)  See  chapter  10. 

(/)  [19213  1  A.C.  146,  11  Brit.  R.C.  1,  a  case  relating  to  succession 
to  movables,  not  divorce.  See  chapter  41  for  some  comments  on  the 
unjust  or  absurd  results  reached  by  the  combination  of  the  rule  as 
to  the  identity  of  the  domicile  of  husband  and  wife  with  some  other 
rule. 

ig)  [19283  P.  206.  Lord  Merrivale  P.  negatived  the  proposition 
that  a  husband,  originally  domiciled  in  England,  who  deserts  his 
wife  and  is  judicially  separated  from  her  on  the  ground  of  desertion, 
is  disentitled  to  allege  and  prove,  or  is  estopped  from  alleging  and 
proving,  that  he  has  acquired  a  domicile  elsewhere  and  that  an  Eng¬ 
lish  court  has  therefore  no  jurisdiction  to  entertain  proceedings 
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and  is  doubtless  accepted  as  law  in  England.  Curiously  enough, 
the  decision  of  the  Privy  Council  in  the  Le  Mesuder  case  seems 
to  have  been  accepted  without  question  as  stating  the  law  of 
England.  The  rule  thus  established  was  probably  derived 
from  Story,  although  the  view  that  it  was  a  rule  of  "interna¬ 
tional  law”  or  was  in  accord  with  some  "recognized  principle 
of  the  law  of  nations,”  as  stated  by  the  Privy  Council,  would 
seem  to  be  untenable  ih). 

Not  only  is  the  jurisdiction  of  a  court,  according  to  English 
theory,  based  on  the  domicile  of  the  parties,  but  the  court,  if 
it  has  jurisdiction,  applies  the  domestic  rules  of  the  law  of  the 
forum,  as  regards  both  procedure  and  substantive  law  (i). 

Domicile  as  a  connecting  factor  must,  logically  and  in  ac¬ 
cordance  with  the  general  rule  (j),  be  characterized  by  the 
lex  fori.  This  is  obviously  the  case  where  a  court  decides 
either  that  it  has  or  that  it  has  not  jurisdiction  to  decree  divorce 
in  a  particular  case;  it  must  decide  the  question  of  jurisdiction 
upon  the  basis  of  its  own  decision  as  to  what  is  the  domicile  of 
the  particular  parties.  Even  if  the  question  is  as  to  the  recog¬ 
nition  of  the  validity  of  a  foreign  decree  of  divorce,  it  appears 
also  to  be  the  settled  rule  that  the  court  must  decide  according 
to  the  lex  fod  whether  the  parties  were  or  were  not  domiciled  in 
a  given  country  at  the  material  time  so  as  to  confer  upon  a 
court  of  that  country  jurisdiction  to  grant  the  decree  (k). 

against  him  for  divorce.  It  has  been  held  that  a  person  who  as  plain¬ 
tiff  has  obtained  a  divorce,  or  who  as  defendant  has  attorned  to  the 
jurisdiction  by  appearing,  is  not  estopped  from  disputing  the  validity 
of  the  divorce  on  the  ground  of  the  lack  of  jurisdiction  of  the  court, 
but  there  is  some  authority  for  the  view  that  he  or  she  may  be 
estopped  from  claiming  in  the  character  of  husband  or  wife,  e.g., 
as  beneficiary  in  a  case  of  succession  on  death.  See  Re  Plummer, 
Plummer  v.  Sloan,  [1942]  1  D.L.R.  34,  [1941]  3  W.W.R.  788  (Alta.), 
and  cases  there  cited;  cf.  Cowan,  case  comment  (1938),  16  Can.  Bar 
Rev.  57. 

(A)  See  Cook,  Logical  and  Legal  Bases  of  the  Conflict  of  Laws 
(1942)  458  ff. 

(t)  That  is,  divorce  is  an  exceptional  case  in  which  the  court 
does  not  do  what  it  often  does  in  other  cases,  namely,  consider  whether 
by  reason  of  foreign  elements  in  the  situation  it  should  resort  to 
foreign  law.  Cf.  Sack,  Conflicts  of  Laws  in  the  History  of  English 
39^398  Progress  (1937),  vol.  3)  342,  at  pp.  375, 

(j)  See  chapter  6,  §  2. 

(fc)  See  §  6(a)  in  the  present  chapter,  infra. 
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§  5,  Divorce  at  the  Suit  of  the  Deserted  Wife. 

If  the  parties  have  a  common  domicile^  substantially  as  well 
as  technically,  as,  for  example,  if  they  both  reside  in  the  country 
of  their  common  domicile,  it  seems  reasonable  enough  to  say 
that  a  court  of  the  country  in  which  they  are  domiciled,  of  the 
community  to  which  they  belong,  has  sole  jurisdiction  to  grant 
a  divorce.  On  the  other  hand,  if  the  husband  has  deserted  the 
wife  in  the  country  of  their  common  domicile,  and  has  acquired 
a  new  domicile  in  another  country,  and  she  continues  to  reside 
in  the  country  of  the  former  domicile,  and  technically  her 
domicile  follows  his,  and  consequently  a  court  of  the  old 
domicile  has  no  jurisdiction,  and  a  court  of  the  new  domicile  has 
sole  jurisdiction,  to  grant  a  divorce,  the  result  is  less  easy  to 
justify.  The  husband  may  obtain  a  divorce  in  the  country  of 
his  new  domicile.  The  wife  may  do  so  also,  but  this  entails 
the  hardship  on  her  of  suing  in  a  country  other  than  that  of 
her  residence  ll) ,  In  the  United  States,  at  least  as  between 
dilferent  states  of  the  United  States,  the  husband,  as  in  English 
law,  might  obtain  a  divorce  in  the  state  of  his  new  domicile, 
but  the  wife  is  treated  more  fairly  than  she  was  by  English 
law,  and  if  she  remains  in  the  state  of  his  old  domicile,  she  may 
obtain  a  divorce  there  (m). 

In  Canada  and  England  the  deserted  wife  had  to  wait  a  longer 
time  for  some  relief  from  the  hardship  of  her  position,  and  such 
relief  had  to  be  given  by  statute.  Some  earlier  judicial  efforts 
to  give  her  relief  (n)  were  frustrated  by  Attorney -General  for 
Alberta  v.  Cook  ( oJ ,  and  other  more  recent  cases  f  p) . 

Whereas  in  the  United  States  the  sensible  conclusion  has 
been  reached  that  in  some  circumstances  a  wife  may  have  a 

(Z)  If  there  were  uncertainty  as  to  the  country  in  which  her  hus¬ 
band  has  acquired  a  new  domicile,  if  any,  her  position  would  be  still 
more  difficult. 

(m)  See  chapter  41  for  some  observations  about  the  treatment  of 
the  deserted  wife  in  England  and  the  United  States  respectively. 

(n)  See  the  dictum  of  Sir  Gorell  Barnes  in  Army  tag  e  v.  Armytage, 
[1898]  P.  178,  at  p.  185,  and  Ogden  v.  Ogden,  [19083  P.  46,  at  p.  78, 
to  which  effect  was  given  in  Stathatos  v.  Statkatos,  [19133  P.  46,  and 
De  Montaigii  v.  Be  Montaigu,  [19133  P.  154.  In  some  of  these  cases 
the  English  courts  might  properly  have  recognized  the  validity  of 
foreign  declarations  of  nullity  and  thus  given  the  wife  relief  by  way 
of  annulment  instead  of  divorce.  See  §  8  of  the  present  chapter, 
infra, 

(0)  [19263  A.C.  444,  [19263  2  D.L.R.  762,  [19263  1  W.W.R.  742. 

(p)  H.  V.  H.,  [19283  P.  206;  Herd  v.  Herd,  [19363  P.  205. 
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separate  domicile  from  that  of  her  husband,  in  England  and 
Canada  the  courts  have  established  the  rigid  doctrine  that  in 
all  circumstances  the  domicile  of  the  wife  is  that  of  her  husband 
(qJ,  In  Lord  Advocate  v.  Jaffrey  ( r)  the  House  of  Lords,  on 
appeal  from  Scotland,  had  held  that  the  wife's  domicile  was 
that  of  her  husband  even  though  cause  for  judicial  separation 
existed,  if  the  parties  had  not  been  judicially  separated,  and  in 
Attorney-General  for  Alberta  v.  Cook  the  Privy  Council,  on 
appeal  from  Alberta,  held  that  the  wife's  domicile  was  that  of 
her  husband  even  if  the  parties  had  been  judicially  separated. 
The  result  of  the  latter  case  was  that  the  wife's  position  was 
one  of  hardship  comparable  with  that  of  the  woman  in  Ogden 
V,  Ogden  (sJ, 

In  Attorney-General  for  Alberta  v.  Cook  the  marriage  took 
place  in  1913  in  Ontario,  where  the  husband  was  domiciled. 
Four  years  later  the  parties  went  .to  the  United  States.  In  1918 
the  wife  went  to  Alberta,  where  she  resided  continuously  until 
the  divorce  proceedings.  The  husband  followed  his  wife  to 
Alberta,  stayed  for  a  time  and  was  served  there  with  notice  of 
proceedings  for  judicial  separation,  and  then  went  to  British 
Columbia,  and  his  subsequent  place  of  residence  was  unknown. 
A  decree  for  judicial  separation  was  made  in  Alberta  in  1921, 
and  later  the  wife  sued  in  Alberta  for  divorce  The  suit  was 
ultimately  dismissed  for  want  of  jurisdiction,  because  the  hus¬ 
band  was  domiciled  either  in  Ontario  (his  domicile  of  origin) 
or  in  British  Columbia  or  in  some  other  place  of  which  the 
court  had  no  information,  but  at  all  events  not  in  Alberta. 

In  Canada  the  Dominion  Parliament  passed  the  Divorce 
Jurisdiction  Act,  1930,  s.  2  of  which  provides  as  follows: 

A  married  woman  who  either  before  or  after  the  passing’  of  this 
Act  has  been  deserted  by  and  has  been  living  separate  and  apart  from 
her  husband  for  a  period  of  two  years  and  upwards  and  is  still 
living  separate  and  apart  from  her  husband  may,  in  any  one  of  those 
provinces  of  Canada  in  which  there  is  a  court  having  jurisdiction 
to  grant  a  divorce  ^  a  vinculo  matrimonii,  commence  in  the  court  of 
such  province  ha^ng  such  jurisdiction  proceedings  for  divorce  a 
vinculo  matrwwnii  praying  that  her  marriage  may  be  dissolved  on 
any  pounds  that  may  entitle  her  to  such  divorce  according  to  the 
lavv  of  such  province,  and  such  court  shall  have  jurisdiction  to  grant 
such  divorce  provided  that  immediately  prior  to  such  desertion  the 
husband  of  such  married  woman  was  domiciled  in  the  province  in 
which  such  proceedings  are  commenced. 


(q)  For  some  observations  on  this,  see  chapter  41 

(r)  [19213  1  A.C.  146^  11  Brit.  R.C.  1. 

(s)  [1908]  P.  46,  discussed  in  chapter  4,  §  1,  at  pp.  48  ff.,  supra. 
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In  England  it  was  provided  by  the  Matrimonial  Causes 
Act,  1937,  s.  13,  as  follows: 

Where  a  wife  has  been  deserted  by  her  husband  or  where  her 
husband  has  been  deported  from  the  United  Kingdom,  and  the  hus¬ 
band  was  immediately  before  the  desertion  or  deportation  domiciled 
in  England  or  Wales,  the  court  shall  have  jurisdiction  for  the  pur¬ 
pose  of  any  proceedings  concerned  with  divorce,  annulment  of  mar¬ 
riage,  judicial  separation,  and  restitution  of  conjugal  rights. 

These  two  statutes  substantially  alleviate  the  hardship  of 
the  deserted  wife,  although,  oddly  enough,  in  Canada  the  statute 
does  not  apply  to  the  precise  situation  existing  in  the  Cook  case, 
and  in  England  the  statute  does  not  apply  to  the  precise  situation 
existing  in  the  Ogden  case. 

Neither  statute  provides  that  the  wife  can  in  any  circumstances 
acquire  or  retain  a  domicile  separate  from  that  of  her  husband 
(tJ ,  so  that,  although  the  deserted  wife  may  sue  for  divorce  in 
the  country  of  her  husband's  former  domicile,  or  in  that  of  his 
new  domicile,  succession  to  her  movables  on  her  death  will  be 
governed  by  the  law  of  his  new  domicile  (uJ ,  In  Canada  the 
wife  may  sue  for  divorce  in  the  province  where  her  husband 
was  domiciled  immediately  before  the  desertion  or  in  the  prov¬ 
ince  of  his  new  domicile,  but  she  may  not  sue  in  a  third  prov¬ 
ince  even  if  she  has  become  permanently  resident  there  (vj> 

§  6.  Recognition  of  Foreign  Divorces* 

(a)  .  Decree  of  a  Court  of  the  Domicile, 

It  being  premised  that  domicile  as  the  criterion  of  jurisdiction 
and  the  connecting  factor  as  to  law  means  domicile  as  found  by 
the  court  before  which  the  validity  of  a  foreign  divorce  is  in 
issue  (aJ,  the  primary  rule  in  the  law  of  England  or  of  any 
country  in  which  English  rules  of  the  conlSiict  of  laws  prevail, 
is  that  recognition  will  be  accorded  of  the  validity  of  a  divorce 
decree  of  the  court  of  any  other  country,  if  the  court  is  compe¬ 
tent  by  its  domestic  rules  to  decree  divorce  (bJ ,  and  if  the  hus¬ 
band  Ts  domiciled  in  the  English  sense  in  that  country  at  the 

(i)  Differing  in  that  respect  from  some  of  the  corresponding 
statutes  of  New  Zealand  and  of  Australian  states:  see  Read,  Recogni¬ 
tion  and  Enforcement  of  Foreign  Judgments  (1938)  224  ff. 

(w)  Lord  Advocate  v.  Jaffrey,  supra. 

(v)  Jolly  V.  Jolly  (1940),  65  B.C.R.  61,  [19403  2  D.L.R.  759, 
[1940]  2  W.W.R.  148. 

(а)  See  chapter  5,  §  2. 

(б)  Bater  v.  Eater,  [1906]  P.  209. 
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commencement  of  the  suit  for  divorce  (c) ,  By  way  of  paren¬ 
thesis  it  should  be  mentioned  here  that  the  recognition  of 
foreign  divorces  depends  on  jurisdiction  of  courts  and  does  not 
involve  any  question  of  the  choice  of  the  proper  law  governing 
the  merits  of  a  suit  for  divorce*  Just  as  an  English  or  Can¬ 
adian  court,  if  it  has  jurisdiction  to  grant  a  divorce,  always 
applies  the  domestic  rules  of  the  law  of  the  forum  (d) ,  con¬ 
versely,  if  it  decides  that  a  foreign  court  had  jurisdiction  to 
grant  a  divorce,  it  is  not  concerned  with  the  foreign  law  of 
divorce,  but  will  recognize  the  foreign  divorce  without  regard 
to  the  nature  of  the  causes  for  divorce  which  the  foreign  court 
considers  sufficient. 

Obviously  the  primary  rule  above  stated  will  not  justify  the 
recognition  in  an  English  or  Canadian  court  of  a  divorce  granted 
by  the  court  of  a  foreign  country  if  the  jurisdiction  of  the 
foreign  court  is  based  upon  a  residence  in  that  country  of  the 
parties  or  of  one  of  them  sufficient  under  the  law  of  that  country 
but  not  amounting  to  domicile  there  in  the  English  sense,  as, 
for  example,  if  the  parties  have  gone,  or  one  of  them  has  gone, 
to  that  country,  not  with  the  intention  of  residing  there  perm¬ 
anently,  but  merely  with  the  intention  of  complying  with  the 
local  law  and  thereby  conferring  jurisdiction  upon  the  court  ( eJ . 

In  Canada,  as  already  mentioned  (fJ,  the  Dominion  Parlia¬ 
ment  has,  by  the  Divorce  Jurisdiction  Act,  1930,  empowered  a 
court,  of  any  province  of  Canada,  which  has  jurisdiction  to 
decree  divorce,  to  entertain  a  wife’s  suit  for  divorce,  if  the  hus¬ 
band  was  domiciled  in  the  province,  when  he  deserted  her.  If, 
for  example,  the  husband  is  domiciled  in  Ontario  and  deserts 
his  wife,  an  Ontario  court  may  entertain  the  wife’s  suit  for 
divorce,  no  matter  where  the  husband  is  domiciled  at  the  time 
of  the  commencement  of  the  suit.  The  Ontario  decree  is  of 
course  entitled  to  recognition  in  the  court  of  any  other  province. 


(c)  Simom  V.  Shrwns,  [1989]^  1  K.B.  490;  and  see  §  4  of  the 
present  chapter,  supra.  This  primary  rule  does  not  cover  all  the 
cases  in  which  a  foreign  divorce  may  be  entitled  to  recognition:  see 
§  6(b),  infra,  ^  The  rules  in  both  classes  of  cases  are  subject  to  limi¬ 
tation  in  certain  circumstances  to  be  discussed  in  §  6(c),  infra, 

(d)  See  §  4,  of  the  present  chapter,  supra. 

TT7  Gree7i,  [18931  P.  89  (Pennsylvania  divorce) ;  Rex  v. 

Trooas  (1903),  6  O.L.R.  41  (Michigan  divorce):  Lankester  v,  Lan- 
kester  [1925]  P.  114  (South  Dakota  divorce). 

(/)  See  §  5  of  the  present  chapter,  supra^  where  the  corresponding 
change  made  in  the  law  of  England  in  1937  is  also  noted. 
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because  all  Canadian  courts  are  bound  by  the  statute  of  the 
Dominion  Parliament.  An  English  court  is,  however,  not 
bound  by  the  statute,  and  if  the  question  of  the  validity  of  the 
Ontario  decree  comes  before  an  English  court,  that  court  will 
be  obliged  to  ascertain  the  domicile  of  the  husband  at  the  time 
of  the  commencement  of  the  Ontario  suit.  If  the  English  court 
finds  that  he  was  domiciled  at  that  time  in  Ontario,  the  On¬ 
tario  decree  is  entitled  to  recognition  in  England.  If  the  Eng¬ 
lish  court  finds  the  husband  to  have  been  domiciled  at  that 
time  outside  of  Ontario,  then  the  Ontario  decree  is  not  entitled 
to  recognition  in  England  on  the  ground  of  its  being  a  decree 
of  the  court  of  the  domicile,  but  may  in  certain  circumstances 
be  entitled  to  recognition  in  England  by  virtue  of  the  doctrine 
next  to  be  discussed. 

(b)  Decree  Recognized  by  a  Court  of  the  Domicile,. 

If  a  decree  of  divorce  is  made  by  a  court  which  is  not  the 
court  of  the  domicile,  and  therefore  according  to  the  prin¬ 
ciples  already  discussed  is  not  entitled  to  recognition  in  Eng¬ 
land  or  Canada,  it  may,  according  to  what  we  may  call  the 
doctrine  of  Armitage  v.  Attorney -General  {g) ,  nevertheless  be 
entitled  to  recognition  if  it  is  proved  that  the  validity  of  the 
decree  would  be  recognized  by  a  court  of  the  domicile.  In  that 
case  the  husband  was  found  by  an  English  court  to  have  been 
domiciled  in  New  York  when  the  decree  was  made  by  a  court 
of  South  Dakota.  Notwithstanding  that  the  ground  upon 
which  the  South  Dakota  decree  was  based  would  not  have  been 
ground  for  a  divorce  in  either  New  York  or  England,  the  de¬ 
cree  was  recognized  as  valid  in  England  because  it  appeared  that 
it  would  be  recognized  in  New  York,  if  its  validity  were  in 
question  before  a  New  York  court. 

It  may  be  that  in  the  Armitage  case  the  English  court  had  no 
jurisdiction  (h),  and  that  it  was  mistaken  in  finding  that  a 
New  York  court  would  have  recognized  the  validity  of  the 
South  Dakota  decree  (i) ,  but  there  remains  at  least  a  con¬ 
sidered  decision  of  an  English  court  that  if  the  parties  were 


{g)  [1906]  P.  135,  Sir  Gorell  Barnes  P. 

(h)  As  submitted  in  the  course  of  a  learned  and  vigorous  attack 
uoon  the  case  by  Morris  Recogn’Mon  of  Divorces  Granted  Outside 
the  Domicile  (1946),  24  Can.  Bar  Rev.  73,  at  p.  77. 

(i)  Morris,  24  Can.  Bar  Rev.  at  p.  78.  See  also  Cook,  Logical  and 
Legal  Bases  of  the  Conflict  of  Laws  (1942)  462,  note  13. 
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domiciled  in  New  York  in  the  English  sense  (j)  at  the  time  of 
the  msking  of  a  decree  in  South  Dakotu,  snd  if  the  decree 
would  be  recognized  as  valid  in  New  York,  it  should  be  re¬ 
cognized  as  valid  in  England.  The  principle  of  the  decision 
is  not  aiFected  by  the  fact  that  the  English  court  may  have 
erred  in  finding  that  the  conditions  of  the  applicability  of  the 
principle  existed.  It  would  seem  to  be  immaterial  upon  what 
ground  it  was  held  by  the  English  court  that  a  New  York  court 
would  have  recognized  the  validity  of  the  South  Dakota  decree 
(k) .  In  any  event  there  would  seem  to  be  no  justification  for 
saying  that  the  English  court  held  that  the  South  Dakota  court 
had  jurisdiction  or  that  the  Atwitage  case  is  authority  for  the 
proposition  stated  by  Dicey  (1)  in  the  first  exception  to  his 
rule  99,  as  follows: 

The  courts  of  a  foreign  country  where  the  parties  to  a  ma^iage 
are  not  domiciled  have  jurisdiction  to  dissolve  their  marriage,  if  the 
divorce  granted  by  such  courts  would  be  held  valid  by  the  courts 
of  the  country  where  at  the  time  of  the  proceedings  for  divorce 
the  parties  are  domiciled. 

The  doctrine  of  the  Atrnitcge  case  will  not  of  itself  avail 
to  support  in  England  (or  Canada)  the  validity  of  a  divorce 
decreed  by  the  court  of  a  country  which  is  not  that  of  the 
domicile,  if  the  domicile  of  the  parties  is  in  England  or  in  one 
of  the  provinces  of  Canada  ( m)  or  in  any  other  country  in 
which  divorce  jurisdiction  is  based  upon  domicile  in  the  strict 
English  sense,  because  the  divorce  in  question  would  not  be 
recognized  by  a  court  of  the  domicile. 


(j)  According  to  the  statement  of  facts,  which  was  a  part  of  the 
reasons  for  judgment,  the  English  court  found  that  the  husband’s 
domicile  of  origin  was  in  New  York  and  that  there  was  nothing  to 
show  that  he  had  changed  that  domicile,  and  that  the  inference  from 
the  facts  proved  was  that  at  all  material  times  he  was  domiciled  in 
New  York. 

(k)  Even  if  the  English  court  erred  in  finding  that  a  New  York 
court  would  have  held  that  a  sufficient  domicile  in  South  Dakota  was 
proved. 

(0  Conflict  of  Laws  (5th  ed.  1932).  1  agree  with  Morris  (1946), 
24  Can,  Bar  Rev.  at  p.  81,  that  the  case  is  not  authority  for  Dicey’s 
proposition,  although,  with  respect,  I  am  unable  to  agree  with  his 
reasons  for  this  opinion. 

(m)  In  re  Stirling,  [1908]  2  Ch.  344  (North  Dakota  divorce) ;  Rex 
V.  Brinkley  (1907),  14  O.L.R.  434  (Michigan  divorce).  If  the  decree 
is  made  in  one  of  the  provinces  of  Canada  in  accordance  with  the 
Divorce  Jurisdiction  Act,  1930,  it  would  of  course  be  valid  in  any 
other  province  of  Canada;  the  question  of  its  validity  in  England  is 
discussed  below. 
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The  doctrine  of  the  Armitage  case  might,  however,  oblige, 
or  enable  (nJ,  a  court  in  England  or  a  province  of  Canada 
to  recognize  the  validity  of  a  decree  made  by  a  court  of  a 
country  where  the  parties  are  not  domiciled  in  at  least  some  of 
the  numerous  cases  in  which  the  domicile  is  found  to  be  in  a 
state  of  the  United  States  or  in  some  other  country  where 
divorce  jurisdiction  is  either  not  based  upon  domicile  in  the 
strict  English  sense  or  is  not  based  upon  domicile  at  all  ( oj . 

In  the  first  place,  the  decree  of  a  court  of  a  state  of  the 
United  States  might  be  entitled  to  recognition  in  some  foreign 
country  on  the  basis  of  the  nationality  of  the  parties  or  some 
other  circumstance,  and  therefore  if  the  domicile  is  found  to  be 
in  that  foreign  country,  the  decree  might  be  entitled  to  recog¬ 
nition  in  England  or  Canada  by  reason  of  its  being  entitled  to 
recognition  in  that  foreign  country.  In  the  second  place,  if 
the  divorce  is  decreed  in  a  foreign  country,  such  as  France,  and 
the  domicile  is  found  to  be  in  a  state  of  the  United  States,  such 
as  New  York,  and  if  the  French  decree  would  be  recognized  by 
a  court  of  New  York  (pJ,  it  is  also  entitled  to  recognition  in 
England  or  Canada.  In  the  third  place,  if  the  divorce  is  decreed 
in  a  state  of  the  United  States  and  the  domicile  is  found  to  be 
in  another  state  of  the  United  States,  it  will,  more  frequently 
than  not,  result  that  the  decree  made  in  the  one  state  will  be 
recognized  in  the  other,  and  therefore  will  be  entitled  to  re¬ 
cognition  in  England  or  Canada.  This  third  class  of  cases  is  of 
great  practical  importance,  not  only  in  the  United  States,  but 
also,  by  reason  of  Armitage  v.  Attorney -GeneraU  in  England 
and  Canada,  and  therefore  deserves  some  further  explanation  in 
the  present  discussion. 

Broadly  speaking,  in  certain  situations  a  court  in  one  state 
of  the  United  States  is  obliged  under  the  Constitution  of  the 
United  States  to  recognize  a  decree  pronounced  in  another  state, 
and  there  are  other  situations  in  which  a  court  in  one  state 
will  recognize  a  decree  pronounced  in  another  state,  although 

{%)  The  doctrine  would  seem  to  be  a  beneficial  one  of  which  ad¬ 
vantage  should  be  taken  by  a  court  so  as  to  reduce  the  number  of 
cases  in  which  parties  are  regarded  as  husband  and  wife  in  one 
country  and  not  husband  and  wife  in  another. 

(o)  Cf.  Mezger  v.  Mezger,  [19373  P.  19:  decree  of  a  German 
court  divorcing  German  nationals. 

(3?)  See  e.g.,  Gould  v.  Gould  (1923),  235  N.Y.  14,  138  N.B.  490, 
criticized  (1923),  36  Harv.  L.  Rev.  881,  and  defended  in  Cook,  Logical 
and  Legal  Bases  of  the  Conflict  of  Laws  (1942)  463;  cf,  (1926),  39 
Harv.  L.  Rev,  640. 
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not  obliged  under  the  Constitution  tO'  do  so.  In  the  latter 
class  of  cases  no  question  of  constitutional  law  is  involved,  and 
if  the  validity  of  the  divorce  is  in  issue  in  an  English  or  Can¬ 
adian  court,  the  question  is  simply  whether  the  court  is  con¬ 
vinced  by  sufficient  evidence  that  the  decree  would  be  recognized 
by  a  court  of  the  state  of  domicile.  In  the  former  class  of 
cases  the  recognition  of  the  decree  by  a  court  of  the  state  of 
domicile  is  a  question  of  constitutional  law  governed  by  certain 
decisions  of  the  Supreme  Court  of  the  United  States.  This 
question  is  separately  discussed  in  another  chapter  (q) . 

In  some  other  situations  the  recognition  of  the  validity  of  a 
divorce  decree  might  depend  upon  the  combined  effect  of  the 
doctrine  of  Armttage  v.  Attorney -General  and  the  Divorce  Jur¬ 
isdiction  Act,  1930,  already  mentioned  (rJ ,  by  which  the  Par¬ 
liament  of  Canada  has  empowered  a  wife,  who  has  been  deserted 
by  her  husband,  to  sue  for  divorce  in  the  province  in  which  the 
husband  was  domiciled  at  the  time  of  the  desertion,  notwith¬ 
standing  bis  subsequent  change  of  domicile.  If,  for  example, 
the  parties  are  domiciled  in  the  province  of  Ontario,  and  the 
husband  deserts  his  wife  and  acquires  a  domicile  in  the  prov¬ 
ince  of  Alberta,  and  she  obtains  a  divorce  in  Ontario  by  virtue 
of  the  statute  of  1930,  the  court  of  any  other  province  would 
be  obliged  by  the  statute,  without  regard  to  the  doctrine  of 
Atmitage  v.  Attorney -General,  to  recognize  the  jurisdiction  of 
the  Ontario  court  and  consequently  the  validity  of  the  decree. 
An  English  court  would  not,  however,  be  bound  by  the  Can¬ 
adian  statute,  and  its  recognition  of  the  Ontario  decree  would 
depend  on  the  doctrine  of  Armttage  v.  Attorney -General  As 
the  Ontario  decree  would  necessarily  be  recognized  by  an  Alberta 
court,  and  the  Alberta  court  is  the  court  of  the  husband's 
domicile,  it  follows  that  the  decree  is  entitled  to  recognition  in 
an  English  court.  If,  on  the  other  hand,  the  husband,  domiciled 
in  Ontario,  deserts  his  wife,  and  acquires  a  domicile  in  England, 
and  the  wife  obtains  a  divorce  in  Ontario,  the  Ontario  decree 
would  of  course  be  entitled  to  recognition  in  the  court  of  any 
province  of  Canada,  but  whether  it  would  be  entitled  to  recog¬ 
nition  in  an  English  court  is  doubtful.  An  English  court 

(q)  See  chapter  41. 

quoted  in  §  5  of  the  present  chapter,  supra. 
Vanous  situations  are  discussed  in  Read,  The  Divorce  Jurisdiction 
Act,  1930  (1931),  9  Can.  Bar  Rev.  73,  and  in  Johnson,  Conflict  of 
Laws,  vol.  2  (1934)  95  ff.;  cf.  Read,  Recognition  and  Enforcement  of 
Foreign  Judgments  (1938)  221  ff. 
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might  recognize  its  validity  on  the  ground  that  the  jurisdiction 
conferred  on  the  Ontario  court  by  the  statute  of  1930  is  an¬ 
alogous  to  the  jurisdiction  conferred  on  an  English  court  by 
the  statute  of  1937,  and  that  an  English  court  ought  therefore 
to  recognize  the  validity  of  a  decree  made  by  an  Ontario  court 
in  similar  circumstances  to  those  in  which  an  English  court 
would  have  jurisdiction  (sA  On  a  strict  view  of  the  law, 
however,  an  English  court,  which  is  of  course  not  bound  by 
the  Canadian  statute,  might  refuse  to  recognize  the  validity  of 
the  Ontario  decree  (tJ.  In  that  event  what  is  required  is  re¬ 
ciprocal  legislation  in  the  United  Kingdom  and  in  the  other 
units  of  the  British  Empire,  providing  for  recognition  in  one 
unit  of  a  decree  made  in  another  unit  by  virtue  of  analogous 
statutes  enabling  a  deserted  wife  to  sue  for  divorce  in  the 
country  where  her  husband  was  domiciled  immediately  before 
the  desertion  (uJ. 

It  has  sometimes  been  suggested  that  the  doctrine  of  Armhage 
V.  Attorney-General  is  an  example  of  the  application  of  the 
doctrine  of  the  renvoi  (vJ .  It  is  submitted,  however,  that  the 
doctrine  of  the  Armitage  case  relates  only  to  the  jurisdiction  of 
courts,  whereas  the  doctrine  of  the  renvoi  relates  to  the  meaning 
to  be  assigned  to  a  reference  by  a  conflict  rule  of  the  law  of 
the  forum  to  the  law  of  a  foreign  country  ( ivJ ,  and  that  it  is 
not  helpful  to  confuse  the  two  doctrines.  It  is  true  that  when 
a  court  recognizes  a  foreign  divorce  on  the  basis  of  the  jurisdic¬ 
tion  of  a  foreign  court,  it  thereby  gives  effect  to  a  foreign  law 
of  divorce,  but  this  result  is  not  peculiar  to  situations  to  which 
the  Armitage  case  applies;  the  result  is  the  same  when  a  court 
recognizes  a  foreign  divorce  on  the  ground  that  the  foreign 
court  is  a  court  of  the  domicile  ( x) , 


(s)  As  submitted  by  Wickens  in  Recognition  of  Foreign  Divorces 
—Domicile  (1945),  23  Can.  Bar  Rev.  244,.  at  p.  247. 

(t)  As  submitted  by  Tuck,  23  Can.  Bar  Rev.  at  p.  245. 

{v)  Cf.  Read,  Recognition  and  Enforcement  of  Foreign  Judgments 
(1938)  231;  Morris,  Recognition  of  Divorces  Granted  Outside  the 
Domicile  (1946),  24  Can.  Bar  Rev.  73,  at  p.  83. 

(v)  I  have  to  plead  guilty  to  having  so  described  the  doctrine 
of  the  Armitage  case:  c/.  [19423  4  D.L.R.  44. 

{w)  Fully  discussed  in  chapters  7,  8  and  9. 

(a?)  An  analogous  case  is  one  in  which  a  court  entertains  an 
action  upon  a  foreign  judgment  in  j>ersonam  and,  having  found  that 
the  foreign  court  had  jurisdiction,  gives  judgment  in  favour  of  the 
successful  litigant  in  the  foreign  court  without  (apart  from  well- 
known  exceptions)  retrying  case  on  the  merits  and  without  regard 
to  the  question  what  law  the  foreign  court  applied.  The  subject  is 
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(c)  Divorce  Effected  without  a  Court  Decree  or 
without  Notice. 

The  case  of  Nachimson  v,  Nachimson  (aJ ,  and  the  Soviet 
Russian  law  therein  stated,  will  doubtless  raise  at  some  future 
time  the  further  question  whether  a  divorce  effected  in  Soviet 
Russia  or  under  Soviet  Russian  law  is  entitled  to  recognition  in 
England  or  in  the  provinces  of  Canada  (bJ.  In  the  Nachimson 
case  the  expert  witnesses  who  gave  evidence  before  the  English 
court  were  not  in  agreement  as  to  the  validity  by  Soviet  Rus¬ 
sian  law  of  the  attempted  dissolution  of  the  marriage,  and  the 
English  court  did  not  decide  this  question.  The  question  of 
the  validity  in  England  of  a  divorce  effected  under  Soviet  Rus- 
‘sian  law  may  arise  in  a  future  English  case,  but  only  if  the 
husband  is  domiciled  at  the  time  of  the  alleged  divorce,  in 
Soviet  Russia  or  in  some  country  having  a  similar  law  of  di¬ 
vorce,  and  the  divorce  is  alleged  to  be  effected  in  the  country 
of  his  domicile  or  is  alleged  to  be  entitled  to  recognition  in  the 
courts  of  that  country;  and  it  is  immaterial  what  is  the  place 
of  celebration  of  the  marriage,  what  the  domicile  of  the  parties 
is  at  that  time,  or  what  the  nationality  of  the  parties  is  either 
at  that  time  or  at  the  time  of  the  alleged  divorce. 

The  quesion  divides  itself  into  two  branches,  namely,  whether 
an  English  court  will  recognize  (1)  a^  divorce  effected„,,hy_the 
mere  registration  of  a  declaration  of  the  parties,  without  the 
decree  of  any  court,  or  (2)  a  divorce  effected  by  the  niere^regis;^ 
tration  of  a  declaration  by  one  of  the  parties,  or  by  a  decree 
of  a  court  obtained  upon  the  application  of  one  of  the  parties, 
without  notice  to  the  other  party  and  without  the  other 
party  having  any  opportunity  to  object  or  to  show  cause  why 
the  divorce  should  not  be  effected. 

The  English  decisions  have  as  yet  gone  only  to  the  extent 
of  holding  that  the  decree  of  a  court  of  the  husband's  domicile, 
or  the  decree  of  a  court  which  would  be  recognized  as  valid  by 

fully  discussed  in  Bead,  Recognition  and  Enforcement  of  Foreign 
Judgments  (1938)  271  ff. 

(a)  [19303  P.  217,  This  case  is  discussed  in  §  13(a)  of  the 
present  chapter,  m/m,  as  regards  the  original  validity  of  the  marriage. 

,  (^)  As  there  woidd  appear  to  be  no  diiference  between  the  law 
of  England  and  the  law  of  the  provinces  of  Canada  in  this  matter, 

will  he  simpler  to  speak  merely  of  the  probable  views  of  an 
English  court. 
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the  court  of  the  husband's  domicile  {d ,  will  be  recognized  as 
valid  in  England;  and  that  the  grounds  for  making  the  decree 
may  be  merely  those  required  by  the  domestic  rules  of  the 
foreign  law,  and  need  not  be  grounds  which  would  support 
a  decree  made  by  an  English  court  if  it  were  the  court  of  the 
domicile.  If,  however,  the  ground  of  the  decree  of  the  foreign 
court  is  simply  that  by  the  kx  fori  one  of  the  parties  has  dis¬ 
solved  the  marriage,  so  that  the  decree  is  merely  a  judicial  as¬ 
certainment  of  the  declaration  of  one  of  the  parties  or  simply  a 
registration  of  that  declaration,  it  is  not  clear  that  an  English 
court  will  recognize  the  validity  of  the  decree  (dJ,  In  other 
words,  the  question  whether  a  divorce  decreed  by  a  court  under 
the  Soviet  Russian  law  as  it  existed  before  1927  (eJ,  would  be 
entitled  to  recognition  in  England  is  open  to  doubt,  though  it 
is  submitted  that  the  quesiton  should  be  answered  afSrmatively, 
in  accordance  with  the  general  rule  tht  the  grounds  upon  which 
a  foreign  court  decrees  divorce  are  immaterial  provided  that  the 
court  has  jurisdiction. 

Under  the  later  Soviet  Russian  law  a  court  order  is  unneces¬ 
sary  in  any  case,  as  before  1927  it  was  unnecessary  in  the  case 
of  a  divorce  by  mutual  consent  of  the  parties,  and  the  further 
question  will  doubtless  arise  whether  a  divorce  effected  in  ac¬ 
cordance  with  the  law  of  the  domicile  but  without  any  court 
order  is  entitled  to  recognition  in  England.  An  affirmative 
answer  to  this  question  must  be  even  more  hazardous  (fj  than 
a  similar  answer  to  the  preceding  question,  but  it  is  submitted 
that  a  divorce  effected  by  mutual  consent  in  the  country  of  the 
domicile  and  in  accordance  with  the  law  of  that  country  should 
be  recognized  in  England.  If,  however,  the  divorce  is  effected’ 


(c)  See  Armitage  v.  Attorney  ^General,  [19063  P.  135,  in  §  6(b), 
mpra, 

(d)  Rex  V.  Hammersmith  SuperinteTident  Registrar  of  Marriages^ 
Ex  parte  Mir-AnwaruddiUj  [19173  1  K.B.  634,  at  p.  642.  Viscount 
Reading  C.J. 

(e)  As  stated  in  Nachimson  v.  Nachimson,  [19303  P.  277,  in 
§  13(a)  in  the  present  chapter,  infra. 

(/)  Rex  V.  Hammersmithy  supra.  That  case  was,  however,  essen¬ 
tially  different,  because  there  the  Mohammedan  law  under  which  the 
husband  purported  to  declare  himself  and  his  wife  divorced  was 
merely  his  personal  religious  law  and  was  not  the  territorial  law  of 
the  country  of  his  domicilcj  India.  His  statement  that  there  was  no 
court  in  India  possessing  jurisdiction  to  decree  divorce  was  treated 
as  fatal  to  the  recognition  of  his  divorce  in  England,  notwithstanding 
that,  as  he  was  not  domiciled  in  England,  the  English  court  had  no 
jurisdiction  to  decree  divorce  in  his  case,  so  that  he  was  left  without 
any  remedy  other  than  that  provided  by  Mohammedan  law. 
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by  the  declaration  of  one  party  its  recognition  in  England 
would  seem  to  be  open  to  the  objection  next  to  be  discussed. 

It  has  been  held  that  the  decree  of  a  foreign  court,  even  though 
it  be  a  decree  of  the  court  of  the  husband’s  domicile,  is  not 
entitled  to  recognition  in  England  if  it  is  obtained  by  one 
party  without  notice  to  the  other  party  and  without  the  other 
party  having  any  opportunity  to  show  cause  why  the  divorce 
should  not  be  decreed  (g).  If  this  view  is  right,  then  a  fortiori 
it  would  seem  that  a  divorce  effected  without  any  court  decree 
by  the  mere  declaration  of  one  of  the  parties  should  not  be 
entitled  to  recognition  in  England. 

The  foregoing  discussion  has  been  confined  to  the  dissolution 
of  marriage  as  understood  in  Christendom,  or  marriage  in  the 
English  sense.  A  polygamous  or  other  union  which  is  not  en¬ 
titled  to  recognition  as  marriage,  strictly  speaking,  is  entitled 
to  some  kind  of  recognition,  or  recognition  for  some  purposes, 
in  England  (hJ ,  and  it  is  possible  that  the  dissolution  of  the 
status  created  by  such  marriage  may  likewise  be  effected  in  ac¬ 
cordance  with  its  proper  law  so  as  to  be  entitled  to  recognition 
in  England  (iJ, 


§  7*  Annulment  Jurisdiction  and  Proper  Law;  Canonical 
and  Civil  Impediments. 

Divorce  is  the  dissolution  of,  an  originally  valid ^jnarriage, 
and  the  chief  questions  of  the  conflicLjoLlaws^equirin^-discu^ 
sion  are  matter  of  the  jurisdiction^jsf-courts^t^^ 
and  of  tKej^nciples  ^wfnmg  the  recognition  of  foreign  di¬ 
vorces,  such  recognition  also  depending  to  a  large  extenTjugjF 
the  juns^ii<M^-^-e©^tsH^ 

The  topic  of  annulment  of  marriage,  on  the  other  hand, 
involves  not  only  matters  of  the  jurisdiction  of  courts,  but  also 
matters  of  the  conflict  of  laws  in  the  strict  sense,  including  the 
characterization  of  the  question  or  questions,  and  the  selection 
and  application  of  the  proper  law  or  laws  (b)  governing  the 


(ff)  Rudd  V.  Rudd,  [1924]  P.  72;  Delaporte  v,  Delaporte,  [1927] 
4  B.L.R.  933,  61  O.L.R.  302;  Bavin  v.  Bavin  [1939]  O.R.  385,  [1939] 
2  D.L.R.  278,  3  D.L.R.  328. 


(fp  See  §  13(c)  of  the  present  chapter,  infra. 

(i)  Rex  V.  Hammersmith,  [1917]  1  K.B.  634,  at  p.  642. 

(a)  See  §§  4,  5  and  6  of  the  present  chapter,  supra. 

(y  As  to  characterization,  selection  and  application  generally, 
see  chapters  3,  4,  5  and  6. 
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original  validity  of  a  marriage.  In  England,  as  pointed  out 
in  an  earlier  section  (o',  the  jurisdiction  to  decree  annulment 
of  marriage  was  before  1857  vested  solely  in  the  ecclesiastical 
courts,  and  the  law  as  to  the  validity  of  a  marriage  was  to  a 
large  extent  ecclesiastical  or  canon  law.  The  so-called  ‘*im- 
pediments  '  to  marriage  were  either  canonical  or  civil  id).  The 
canonical  impediments  included  (1)  impotence,  and  (2)  con¬ 
sanguinity  or  affinity  of  the  parties,  of  which  the  second  was  in 
1835  made  a  civil  impediment  by  statute  ie).  The  civil  im¬ 
pediments  were  (1)  a  prior  existing  marriage,  (2)  unsoundness 
of  mind,  (3)  nonage  and  (4)  lack  of  essential  formalities  of 
soTe^nSad  V 

A  civil  impediment  rendered .  a  marriage  .void  ^  ab  initio.  Al¬ 
though  only  an  ecclesiastical  court  had  jurisdiction  to  enter¬ 
tain  a  suit  for  a  declaration  of  nullity  of  the  marriage,  a  civil 
court  might,  as  mentioned  in  an  earlier  section  ( f) ,  incidentally 
find  the  marriage  to  be  void  if  its  validity  was  in  issue  in  an 
action  or  proceeding  which  the  court  had  jurisdiction  to  enter¬ 
tain.  A  canonical  impediment  rendered  a  marriage  voidable^, 
not  vord,”and  the  consequence  was  that  until  the  marriage  was 
annulled  by  the  only  court  which  had  jurisdiction  to  annul 
it,  namely,  an  ecclesiastical  court,  its  validity  was  unimpeachable 
in  a  civil  court.  If  a  decree  of  nullity  was  made  by  an  ecclesi¬ 
astical  court  it  operated  retroactively  so  as  to  render  the  marriage 
void  ab  initio  (g),  but  if  the  death  of  either  of  the  parties  oc¬ 
curred  before  the  marriage  was  annulled,  an  ecclesiastical  court 
was  not  permitted  thereafter  to  annul  the  marriage,  because  the 
only  effect  of  an  annulment  would  have  been  to  bastardize  the 
issue,  and  consequently  the  marriage  became  unimpeachable  in 
any  court  ih). 

In  England  in  1857  the  matrimonial  jurisdiction  of  the  ec- 


(c)  See  §  2  of  the  present  chapter,  supra. 

(d)  See  17  Encylopaedia  Britannica  (11th  ed.  1910-1911)  756  ff.; 
16  Ealsbury,  Laws  of  England  (2nd  ed.  1935)  560,  561;  Eversley, 
Law  of  the  Domestic  Relations  (5th  ed.  1937)  20-47.  According  to 
Halsbury  lack  of  assent  resulting  from  mistake  or  duress  renders  a 
marriage  void,  whereas  according  to  Eversley  the  marriage  is  merely 
voidable. 

(e)  See  §  9  of  the  present  chapter,  infra. 

(/)  See  §  2  of  the  present  chapter,  supra. 

iff)  Newhould  v.  Attorney-General,  [1931]  P.  75.  The  facts  are 
stat^  and  the  case  is  discussed  in  chapter  42. 

ih)  See  notes  {k),  il)  and  (m)  in  chapter  42. 

40 — c.L. 


626 


Chap.  40.  Marriage  and  Divorce 


clesiastical  courts  was  transferred  to  a  new  civil  court  ii).  In 
the  provinces  of  Canada  similar  jiirisdiction  is  exercised  by  the 
superior  courts  of  the  provinces.  Apart  from  the  province  of 
Quebec,  in  which  the  jurisdiction  of  the  provincial  courts  has 
an  independent  source  in  the  Civil  Code  of  Lower  Canada,  the 
provincial  courts,  like  the  High  Court  of  Justice  in  England, 
have  succeeded  to  the  jurisdiction  of  the  English  ecclesiastical 
courts,  and  with  that  jurisdiction,  have  succeeded  to  the  law 
formerly  administered  by  those  ecclesiastical  courts,  subject  of 
course,  as  to  both  jurisdiction  and  law,  to  modifications  effected 
by  statute  (j)* 

As  regards  the  proper  law  governing  various  grounds  of 
nullity  of  marriage,  or  irnpediments  rendering  a  marriage  void 
or  yddahle,  the  requirements  as  to  formal  validity  or  formal¬ 
ities.  _pf  celebration  are  governed  by  the  law  of  the  place' of 
celebration  Tk) ,  whereas,  broadly  speaking,  the  law  of  tBe"^ 
■<Ioini§ie^f;the  parties  governs  .  their  opacity  t^^  includ- 

ing  questions  of  prohibited  degrees  of  consanguinity  or  affinity 
Cl),  impotence,  unsoundnes  of  mind,  and  nonage.  Whether  a 
requirement  of  parental  consent  to  the^mSrriagf  “of  a  minor  is 
to  be  characterized  as  a  matter  of  capacity  to  marry  or  as  a 
matter  of  formalities  of  celebration  is  separately  discussed  ( m) . 

If  the  ground  of  nullitx  of  a  marriage  is  a  prior  exisringjn^arriage 
of  one  of  the  parties,  the  validity  of  the  prior  marriage  ^mu'st 
be  decided  on  the  same  principles,  that  is  to  say,  the  prior 
marriage  must  have  been  originally  valid,  not  void  ab  initio, 
or,  jf  voidabk^^^  not  have  been  subsequently  annulled  by 
a  competent  court,  and  in  any  event  must  not  have  been  sub¬ 
sequently  dissolved  by  a  valid  divorce  decree. 

If  it  is  assumed  that  a  court  of  a  given  country  has  general 
jurisdiction  to  entertain  suits  for  annulment  of  marriage,  the 
next  question  is  what  is  the  criterion  of  the  court’s  jurisdiction 
with  regard  to  a  specific  marriage  or  with  regard  to  specific 
parties.  The  case  of  a  voidable  marriage  being  left  for  sub¬ 
sequent  consideration,  the  discussion  will  be  simplified  if  it  is 


(i)  See  §  2  of  the  present  chapter,  supra.  The  jurisdiction  is 
now  exercised  by  the  Probate,  Divorce  and  Admiralty  Division  of  the 
High  Court  of  Justice. 

(i)  See  §  3  of  the  present  chapter,  supra, 

{h)  See  §  10  of  the  present  chapter,  infra, 

(l)  See  §  9  of  the  present  chapter,  infra, 

(m)  See  chapter  4,  §§  1  and  2. 
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confined  in  the  first  instance  to  the  case  of  a  marriage  alleged 
to  be  void  ab  initio. 

As  stated  by  Dicey  (n),  in  his  rule  65,  an  English  court  has 
jurisdiction  to  annul  a  marriage: 

. .  (i)  Where  the  marriage  was  celebrated  in  England;  or 

(ii)  Where  the  respondent  is  resident  in  England,  not  on  a  visit 
as  a  traveller  and  not  having  taken  up  that  residence  for  the  pur¬ 
pose  of  the  suit;  or 

^  (lii)  Where  the  parties  to  the  marriage  are  domiciled  in  Eng¬ 
land. 

As  regards  the  first  of  these  three  bases  of  jurisdiction, 
English  courts  have  sometimes  exercised  jurisdiction  to  enter¬ 
tain  a  suit  for  the  annulment  of  a  marriage  celebrated  in  Eng¬ 
land,  though  neither  of  the  parties  was  either  domiciled  or 
resident  in  England  (oj,  but  Westlake,  while  suggesting  that 
the  jurisdiction  ''may  be  justified  for  the  sake  of  correcting 
the  civil  register  of  the  country  ip)*'  doubts  whether  the 
jurisdiction  should  be  based,  as  it  formerly  was,  on  the  prin¬ 
ciple  that  the  forum  rei  gestae  is  competent  as  such,  the  anal¬ 
ogous  jurisdiction  in  contract  of  the  forum  contractus  celebratt 
having  been  abandoned  in  England.  Bentwich,  in  later  editions 
of  Westlake  iq),  doubts  whether  jurisdiction  will  any  longer 
be  entertained  on  the  ground  merely  of  the  celebration  of  the 
marriage  in  England  (rJ, 

As  regards  the  third  basis  of  jurisdiction  it  is  clear  that- 
the  court  of  the  common  domicile  of  the  parties  has  jurisdiction 
to  annul  a  marriage  (sJ, 

As  regards  the  second  basis  of  jurisdiction,  Westlake,  Private 
International  Law,  says: 

in)  Conflict  of  Laws  (4th  ed.  1927).  As  will  be  noted  later  in 
the  present  §  7,  in  the  fifth  edition  of  Dicey  (1932)  rule  65  (1927) 
became  rule  65(1),  and  a  new  sub-rule  65(2)  was  added.  The  word 
**semble”  was  also  inserted  at  the  beginning  of  clause  (ii). 

(o)  See,  e,g,j  Simonin  v.  Mallac  (1860),  2  Sw.  &  Tr.  67.  As  to 
this  case,  see  §  11  of  the  present  chapter,  infra, 

(p)  Private  International  Law  (5th  ed.  1912),  §  49. 

(q)  6th  ed.  1923,  §  49;  7th  ed.  1925,  §  49a. 

(r)  De  Gasqiiet  James  v.  MeckleJibiirg,  [19143  P.  53,  cited  by 
Bentwich,  related  to  a  declaratory  judgment  of  validity,  and  is  not 
strictly  relevant  to  the  present  question.  In  Quebec  it  has  been  held 
that  the  mere  fact  that  a  marriage  was  celebrated  there  does  not 
confer  jurisdiction  in  annulment:  Main  v.  Wright^  Q.E.  [1945]  K.B. 

las. 

(s)  Salvesen  or  von  Lorang  v.  Administrator  of  Austrian  Prop¬ 
erty,  [1927]  A.C.  641,  House  of  Lords,  on  appeal  from  Scotland.  As 
to  this  case,  see  §  8  of  the  present  chapter,  infra. 
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§  49.  The  jurisdiction  of  the  English  court  in  suits  for  a  declara¬ 
tion  of  nullity  of  marriage  ...  is  sufficiently  founded  by  the  defend¬ 
ant's  being  resident  in  England,  not  on  a  visit  or  as  a  traveller, 
and  not  having  taken  up  that  residence  for  the  purpose  of  the  suit. 

English  courts  have  sometimes  shown  a  tendency  in  un¬ 
defended  annulment  cases  to  entertain  petitions  upon  the  sole 
basis  of  the  petitioner  s  residence  in  England,  at  least  in  cases 
in  which  marriages  are  impeached  as  being  void  ab  initio,  as, 
for  example,  if  they  are  alleged  to  be  bigamous  ( tJ  or  to  have 
been  procurred  by  duress  iu).  On  the  other  hand,  courts  in 
Manitoba  and  Ontario  have  applied  Dicey's  rule  65  as  stating 
exclusively  the  possible  grounds  of  jurisdiction.  In  Hatchings 
v.  Hatchings  (v)  the  Court  of  Appeal  for  Manitoba  put  the 
petitioner  in  an  interesting  dilemma.  The  petitioner,  a  man 
domiciled  outside  of  Manitoba  at  the  time  of  the  marriage,  but 
domiciled  in  Manitoba  at  the  time  of  the  suit  for  annulment, 
asked  for  a  declaration  of  the  nullity  of  the  marriage  as  being 
bigamous.  As  it  appeared  that  the  marriage  had  not  been 
celebrated  in  Manitoba  and  that  the  respondent  was  not  resi¬ 
dent  there,  the  petitioner,  by  proving  that  the  marriage  was 
void  ah  inttio,  also  proved  that  the  respondent  was  not  domi¬ 
ciled  in  Manitoba  and  that  consequently  the  court  had  no 
jurisdiction  to  declare  the  marriage  void.  On  the  other  hand, 
if  he  had  failed  to  prove  that  the  marriage  was  void,  the  suit 
would  have  been  dismissed  on  the  merits.  Incidentally,  how¬ 
ever,  the  petitioner  obtained  a  finding  that  the  marriage  was 
void  as  part  of  the  court's  reasons  for  declining  jurisdiction. 

The  question  of  jurisdiction  to  annul  a  voidable  marriage, 
reserved  in  the  foregoing  discussion,  must  now  be  considered. 
In  the  important  case  of  Inverclyde  v.  Inverclyde  ( w )  Bateson 


it)  See,  e.y.,  White  v,  WUte,  [19373  P.  111.  For  references  to 
critical  comments  on  this  case,  see  chapter  42,  note  (c).  As  pointed 
out  in  that  chapter,  the  White  case  was  without  any  apparent  justifi¬ 
cation,  followed  in  Easterbrook  v.  Easterbrook,  [19443  P.  10,  a  case 
of  a  voidable  marriage. 

(tt)  Hussein  v.  Hussein,  [19383  P.  159.  In  this  case,  however, 
the  marriage  was  celebrated  in  England,  so  that  the  jurisdiction  of 
the  cou^  was  not  based  solely  on  the  petitioner's  residence  or  domi¬ 
cile  in  England. 

4  [1930]  2  W.W.E. 

665.  See  also  Mamella  v.  Manella,  [1942]  O.R.  630,  [1942]  4  D.L.R. 

comment  by  Hancock  (1943),  21  Can.  Bar  Rev.  149.  The 
mamage  in  the  Manella  ease  -was  alleged  to  be  void  ab  initio  by 
reason  of  the  insanity  of  the  woman. 

stated  in  the  text 
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J.  held  that  the  annulment  of  a  voidable  marriage  (specifically 
a  marriage  voidable  on  the  ground  of  the  man's  impotence) 
is  analogous  to  a  decree  of  divorce,  that  is,  a  decree  dissolving  an 
existing  marriage,  and  that  the  sole  basis  of  jurisdiction  is  the 
same  in  both  cases,  namely,  the,  domicile  of  the  parties.  The 
marriage  being  voidable,  not  void,  the  wife^s  Soml^^^  is  ne^ 
cessarily  that  of  her  husband  until  the  marriage  is  annulled  ix). 
The  Inverclyde  case  has  been  followed  in  Manitoba,  Ontario 
and  British  Columbia  (t/j,  but  in  England,  more  recently,  in 
undefended  annulment  suits,  on  at  least  two  occasions,  judges 
have  expressed  their  dissent  iz). 

§  8*  Recognition  of  Foreign  Annulment  Decrees* 

In  an  ideal  system  of  conflict  of  laws  the  cases  in  which  a 
court  exercises  jurisdiction  should  correspond  exactly  with  the 
converse  cases  in  which  it  recognizes  the  binding  force  of  judg¬ 
ments  rendered  by  foreign  courts,  but  in  practice  it  is  common 
for  the  courts  of  one  country  to  entertain  actions  in  circum¬ 
stances  in  which  they  would  not  admit  that  the  jurisdiction  is 
sufiiciently  founded  to  entitle  the  judgment  of  a  foreign  court, 
pronounced  in  relatively  similar  circumstances,  to  be  recognized 
as  internationally  binding  ia). 

The  question  of  the  recognition  of  foreign  declarations  of 
nullity  raise  in  fact  difficult  problems,  the  solution  of  which 
may  depend,  partly  at  least,  upon  the  distinction  between  void 
and  voidable  marriages  and  other  considerations  discussed  above. 

In  the  case  of  Ogden  v.  Ogden  ib),  the  impasse  which  con¬ 
fronted  the  woman  may  be  shortly  stated.  She  was  a  domi- 

(a;)  On  this  point,  see  also  the  discussion  of  Ogden  v.  Ogderiy 
[19083  P.  46,  in  chapter  4,  §  1,  at  p.  50,  swpra. 

(y)  W.  V.  W.  (1934),  42  Man.  R.  578,  [1934]  3  W.W.R.  230; 
Fleming  v.  Fleming y  [1934]  O.R.  588,  [1934]  4  D.L.R.  90;  Shaw  v, 
Sfiaw  (1945),  61  B.C.R.  40,  [19453  1  D.L.R.  413,  [1945]  1  W.W.R. 
156,  but  on  appeal  (1945),  62  B.C.R.  52,  [1946]  1  D.L.R.  168,  [1945] 
3  W.W.R.  577,  all  that  the  Court  of  Appeal  found  it  necessary  to 
decide  was  that  a  court  in  British  Columbia  had  no  jurisdiction  to 
annul  a  marriage  on  the  ground  of  impotence  if  the  petitioning  wife 
was  resident  in  the  province,  but  the  respondent  was  neither  resi¬ 
dent  nor  domiciled  there,  and  the  marriage  had  been  celebrated 
elsewhere. 

(z)  See  Easterbrook  v.  Easterbrook,  [1944]  P.  10,  and  Hiitter  v. 
Butter,  [1944]  P.  95,  discussed  and  criticized  in  chapter  42. 

(a)  See  Westlake,  Private  International  Law,  chapter  10;  c/. 
chapter  30,  §  4,  supt'a,  pp.  534,  535. 

(5)  [1908]  P.  46,  already  discussed  from  another  point  of  view  in 
chapter  4,  §  1,  at  pp.  48  ff.,  supra. 
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died  Englishwoman  who  was  married  in  England,  in  English 
form,  to  a  domidled  French  citizen.  Afterwards  the  marriage 
was  annulled  by  a  French  court  on  the  ground  that  the  man 
had  not  obtained  the  consent  of  his  father  as  required  by 
French  law,  and  the  man  subsequently  married  a  Frenchwoman 
in  France.  The  Englishwoman  sued  in  England  for  divorce 
on  the  ground  of  adultery  and  desertion,  but  her  suit  was 
dismissed  for  want  of  jurisdiction,  the  man's  domicile  being 
French.  She  went  through  a  form  of  marriage  with  a  domi¬ 
ciled  Englishman,  who  subsequently  sued  in  England  for  a 
declaration  of  nullity  of  this  second  marriage.  The  court 
made  the  declaration  of  nullity,  on  the  ground  that  the  first 
marriage  was  valid  and  subsisting  in  England,  and  that  the 
French  decree  of  nullity  was  not  binding  in  England;  and 
doubtless  the  result  would  have  been  the  same  if  it  had  been 
the  woman  who  had  asked  for  a  declaration  of  nullity  of  the 
first  marriage.  She  was  not  the  wife  of  her  first  husband  in 
France,  but  was  his  wife  in  England.  She  was  not  entitled 
to  either  a  divorce  or  a  declaration  of  nullity  in  England.  She 
was  not  entitled  to  a  divorce  in  France  because  by  French  law 
she  was  not  a  wife,  and  the  refusal  of  the  English  court  to 
recognize  the  French  decree  of  nullity  deprived  her  of  the  only 
possible  issue  out  of  the  impasse.  The  woman  in  a  case  like 
this  has  "'been  caught  by  a  complex  of  rules  of  law,  each  of 
them  not  unreasonable,  but,  when  fused  together,  producing 
hardship,'*  and  ''clearly  a  remedy  is  required  for  this  situa¬ 
tion*'  ic). 

On  the  assumption  that  the  marriage  in  Ogden  v.  Ogden  was 
void  ab  initio  by  French  law  id),  the  problem  was  perhaps  in- 

(c)  See  especially  an  article  by  Hughes  on  Judicial  Method  and 
the  Problem  in  Ogden  v.  Ogden  (1928)  44  L.Q.  Rev.  217,  discussing 
logical,  sociological  and  utilitarian  methods  of  procedure  by  way  of 
remedy,  and  advocating  the  extension  of  the  principle  of  Salvesen  or 
von  Lorang  v.  Administrator  of  Austrian  Property,  [1927]  A.C.  641, 
to  cover  the  situation  now  in  question. 

(d)  Without  making  this  assumption,  Lord  Phillimore  in  Salvesen 
or  von  Lorang  v.  Administrator  of  Aust'tnan  Property,  [1927]  A.C. 
641,  at  p.  669,  described  the  problem  as  “almost  insoluble.”  The 
author  of  the  article  cited  in  the  last  preceding  note,  without  dis¬ 
cussing  the  distinction  between  a  void  and  a  voidable  marriage,  says 
that  the  only  solution  is  to  concede  to  the  woman  a  domicile  acquired 
by  the  marriage^  and  to  abide  by  the  logical  consequences,  whether 
or  not  the  domicile  is  accompanied  by  cohabitation  abroad.  Ad¬ 
mittedly  “the  hardship  present  when  desertion  is  not  accompanied 
by  a  foreign  decree  of  nullity  still  awaits  a  solution  for  its  allevia¬ 
tion.”  The  solution  suggested  is  approved  by  Johnson,  Conflict  of 
Laws,  vol.  2  (1934)  250,  257. 
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soluble.  In  that  event  the  woman  did  not  acquire  the  French 
domicile  of  the  man.  She  did  not  in  fact  reside  in  France.  The 
alleged  marriage  did  not  take  place  in  France.  Therefore  there 
was  no  ground  upon  which,  from  the  orthodox  English  point 
of  view,  the  decree  of  the  French  court  should  be  considered 
internationally  binding. 

If,  however,  as  seems  to  be  reasonably  certain,  the  marriage 
in  Ogden  v.  Ogden  was  not  void  ab  initio,  but  was  voidable  by 
French  law,  then  the  problem  was  not  insoluble.  A  reasonable 
and  just  solution  would  be  to  hold  that  as  the  marriage  was  an 
existing  marriage  until  annulled,  the  woman  acquired  by  law 
the  domicile  of  her  husband,  and  therefore  the  French  decree  of 
nullity,  being  a  decree  of  the  court  of  the  domicile  of  the  parties 
changing  their  status,  would  be  entitled  to  recognition  in  Eng¬ 
land. 

The  conclusions  just  stated  may,  it  is  submitted,  be  justified 
by  deduction  to  be  made  from  a  comparison  of  Solvesen  or  von 
Lorang  v.  Administrator  of  Austrian  Property  ( e)  with  Inver¬ 
clyde  v.  Inverclyde  if) >  although  neither  of  these  cases  involved 
the  situation  which  arose  in  Ogden  v.  Ogden,  namely,  that  of  a 
supposed  marriage  between  a  man  domiciled  in  one  country  and 
a  woman  domiciled  in  another  country.  In  the  Inverclyde  case 
the  parties  were  domiciled  in  Scotland  and  the  English  court 
declined  to  entertain  a  suit  for  the  annulment  of  their  marriage, 
because  The  marriage  was  in  the  circumstances  not  void,  but 
merely  voidable,  and  as  the  effect  of  the  declaration  of  nullity, 
if  made,  would  be  to  dissolve  an  existing  marriage,  the  courts 
of  the  domicile  had  exclusive  jurisdiction.  Conversely,  it  may 
be  taken  for  granted  that  a  declaration  of  nullity  made  by  a 
court  of  the  domicile  would  be  recognized  in  England;  and  on 
the  same  principle,  if  the  marriage  in  Ogden  v.  Ogden  was  not 
void  but  merely  voidable,  the  decree  of  nullity  of  the  French 
court,  being  the  court  of  the  domicile,  should  have  been  recog¬ 
nized  in  England. 

The  case  of  a  marriage  not  merely  voidable,  but  void,  and 
declared  void  by  a  court  of  the  common  domicile  of  the  parties 
arose  in  the  Salvesen  or  von  Lorang  case.  In  1897  a  woman 

(e)  [1927]  A.C.  641. 

(/)  [1930]  P.  29,  already  cited  in  §  7  of  the  present  chapter, 
supra;  and  discussed  in  chapter  42.  The  argument  which  follows  in 
the  text  is  independent  of  the  question  whether  the  Invey'clyde  case 
is  right  in  deciding  that  the  domicile  of  the  parties  is  the  sole  basis 
of  jurisdiction  in  the  case  of  a  voidable  marriage. 
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domiciled  in  Scotland,  and  a  British  subject,  was  married  in 
Paris  to  an  Austrian  subject,  and  after  the  marriage  the  parties 
settled  in  Germany.  In  1924,  upon  the  wife's  application,  a 
German  court,  being  the  court  of  the  domicile  of  the  parties, 
declared  the  marriage  void  because  of  non-compliance  with  the 
formalities  required  by  French  law.  It  was  held  by  the  House 
;of  Lords,  on  appeal  from  the  Court  of  Session  in  Scotland, 

'  that  the  German  declaration  of  nullity  was  entitled  to  recogni- 
^  tion  in  Scotland. 

The  judgments  in  the  Salvesen  or  von  Lorang  case  contains 
some  dicta  in  favour  of  the  competence,  and  even  of  the  ex¬ 
clusive  competence,  of  the  courts  of  the  domicile  of  the  parties 
to  make  a  declaration  of  nullity,  but,  it  is  submitted,  these 
dicta  must  be  limited  in  their  application.  They  apply,  of 
course,  to  the  situation  actually  before  the  court,  namely,  that 
of  a  void  marriage  between  persons  both  of  whom,  at  the  time 
of  the  making  of  the  decree  and  regardless  of  the  original 
validity  of  the  marriage,  are  domiciled  in  the  country  in  which 
the  decree  is  made.  The  dicta  would  also  apply,  in  accordance 
with  the  broad  principle  of  the  decision,  to  a  case  like  the 
Inverclyde  case  if  the  suit  had  been  brought  in  Scotland  instead 
of  England,  or  to  any  case  of  a  voidable  marriage  where  the 
husband  is  domiciled  at  the  time  of  the  making  of  the  decree 
in  the  country  in  which  the  decree  is  made,  the  domicile  of  the 
wife  before  the  marriage  being  immaterial  because  during  the 
existence  of  the  marriage  her  husband's  domicile  would  neces¬ 
sarily  be  hers.  It  would  seem,  however,  that  the  dicta  would 
not  cover  the  case  of  a  marriage  void  ab  initio  between  a  man 
domiciled  at  the  time  of  the  making  of  the  decree  of  nullity  in 
the  country  in  which  the  decree  is  made  and  a  woman  who  was 
at  the  time  of  the  marriage  domiciled  elsewhere  and  who  has 
not  at  the  time  of  the  making  of  the  decree  acquired  a  domi¬ 
cile  in  the  country  in  which  the  decree  is  made  independently  of 
the  mere  attribution  to  her  of  the  man's  domicile  by  virtue  of 
the  supposed  marriage  (g).  Consequently  the  case  of  Ogden 
V.  Ogden  would  not  be  aifected,  if  it  is  assumed  that  the  mar¬ 
riage  in  that  case  was  void  ab  initio,  but  would  be  affected 
if,  as  was  almost  certainly  the  case,  the  marriage  was  merely 
voidable.  The  case  of  Simonin  v.  Mallac  ih)  should,  ho.w- 

(g)  A  fortio7'i,  the  foreign  decree  would  not  be  entitled  to  recog¬ 
nition  if  it  is  the  woman  only  who  is  domiciled  in  the  country  in 
which  the  decree  is  made,  the  man  being  domiciled  elsewhere. 

(h)  (1860),  2  Sw.  &  Tr.  67;  see  §  11  of  the  present  chapter,  infra. 
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ever,  have  been  decided  differently,  if  the  suit  for  nullity  in 
England  had  been  based,  as  it  apparently  was  not  (i),  upon 
the  French  decree  of  nullity.  Both  parties  being  admittedly 
domiciled  in  France,  and  having  gone  to  England  in  order 
to  avoid  the  necessity  of  complying  with  the  requirements  of 
French  law,  the  French  decree  of  nullity  was  entitled  to  recog¬ 
nition  in  England  ij). 

The  matters  just  discussed  are  of  especial  interest  in  Canada 
because  some  of  the  situations  which  have  arisen  between  France 
(or  some  other  foreign  country)  and  England  have  also  arisen 
between  Quebec  and  Ontario.  The  law  of  Quebec  as  to  mar¬ 
riage  and  causes  for  annulment  of  marriage  resembles  the  law 
of  France  in  some  respects,  and  it  sometimes  happens  that  a 
marriage  is  annulled  in  Quebec  (for  example,  because  of  lack 
of  consent  of  parents)  in  circumstances  in  which  a  similar 
marriage  would  not  be  annulled  in  Ontario.  If  the  view  stated 
above  is  right,  namely,  that  in  situations  such  as  occurred  in 
Simonin  v.  Mallac  and  Ogden  v.  Ogden  an  English  court  would 
now  recognize  the  French  decrees  of  nullity,  the  adoption  by 
an  Ontario  court  of  the  same  attitude  towards  Quebec  decrees 
of  nullity  would  avoid  in  some  cases  at  least  the  scandal  of 
parties  being  regarded  as  married  in  Ontario,  but  not  married 
in  Quebec  ik).  There  would  remain  some  cases,  however,  in 
which  on  the  principles  already  discussed  there  would  be  no 
solution  of  the  conflict  between  the  laws  of  the  two  provinces. 

It  is  to  be  observed  that  the  English  courts  have  only  gone 
so  far  as  to  say  that  a  decree  of  nullity  actually  made  by  the 
court  of  the  domicile  is  entitled  to  recognition  in  England,  and 
that  they  have  not  yet  said  that  the  decree  of  a  court  which  is 
not  that  of  the  domicile  is  entitled  to  recognition  in  England 
merely  because  the  decree  would  be  recognized  by  the  court  of 
the  domicile  (1). 

(i)  Cf.  Salvesen  or  von  Lorang  v.  Adm’nistrator  of  Austrian 
Property,  [1927]  A.C.  641,  at  p.  669. 

U)  In  similar  circumstances  a  French  decree  appears  to  have 
been  recognized  in  England,  upon  an  undefended  petition  by  the 
wife  for  a  declaration  of  nullity,  in  the  case  of  De  Massa  v.  De  Massa, 
reported  only  in  The  Times  (London),  31st  March,  1931,  and  noted 
in  (1932),  48  L.Q.  Rev.  13.  This  case  was  followed  in  Galene  v. 
Galene,  [19393  P.  237,  on  which  see  comment  (1940),  56  L.Q.  Rev.  20. 

(A;)  See  chapter  4,  §  1,  note  (e),  p.  49, 

(1)  On  the  other  hand  the  English  courts  have  said  that  a  decree 
of  divorce  made  by  a  foreign  court  is  entitled  to  recognition  in  Eng¬ 
land  if  it  would  be  recognized  by  the  court  of  the  domicile.  See  §  6  (b) 
of  the  present  chapter,  supra. 
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§  9*  Prohibited  Degrees  and  Capacity  to  Marry, 

In  an  earlier  chapter  (a)  I  have  discussed  capacity  in  the 
conflict  of  laws,  and  have  stressed  the  point  that  a  question 
of  capacity  cannot  be  characterized  in  the  abstract  as  a  single 
question  governed  by  a  single  law,  and  that  capacity  to  marry, 
capacity  to  make  a  marriage  contract  or  settlement,  capacity 
to  make  a  commercial  contract,  and  capacity  to  succeed  to  prop¬ 
erty  on  the  owner’s  death,  and  so  on,  are  different  questions 
which  may  be  governed  by  different  conflict  rules.  In  the 
present  chapter  we  are  concerned  only  with  capacity  to  marry, 
and  it  may  be  stated  as  a  general  rule  that  in  English  conflict 
of  laws  capacity  to  marry  is  governed  by  the  law  of  the 
domicile. 

Formerly  consanguinity  or  affinity  was  a  canonical  impedi¬ 
ment,  rendering  a  marriage  voidable  by  decree  of  an  ecclesiastical 
court  during  the  lifetime  of  both  parties  ib).  In  this  respect 
the  law  was  changed  in  England  by  the  Marriage  Act,  1835 
(5  6  W.  4,  c.  54),  commonly  called  Lord  Lyndhurst’s  Act, 

which  begins  with  the  following  recital: 

Whereas  marriages  between  persons  within  the  prohibited  degrees 
are  voidable  only  by  sentence  of  the  ecclesiastical  court  pronounced 
during  the  lifetime  of  both  the  parties  thereto,  and  it  is  unreasonable 
that  the  state  and  condition  of  the  children  of  marriages  between 
persons  within  the  prohibited  degrees  of  affinity  should  remain  un¬ 
settled  during  so  long  a  period,  and  it  is  fitting  that  all  marriages 
which  may  hereafter  be  celebrated  between  persons  within  the  pro¬ 
hibited  degrees  of  consanguinity  or  affinity  should  be  ipso  facto  void, 
and  not  merely  voidable. 

After  a  provision  (s.  1)  validating  marriages  between  per¬ 
sons  within  the  prohibited  degrees  of  affinity  celebrated  before 
the  passing  of  the  statute,  the  statute  provides  as  follows: 

2.  All  ^  marriages  which  shall  hereafter  be  celebrated  between 
persons  within  the  prohibited  degrees  of  consanguinity  or  affinity 
shall  be  absolutely  null  and  void  to  all  intents  and  purposes  what¬ 
soever. 

Lord  Lyndhurst's  Act  was  formerly  not  in  force  in  Upper 
Canada  (Ontario),  and  therefore  a  marriage  between  a  man 
and  the  sister  of  bis  deceased  wife,  celebrated  in  1850,  was 
unimpeachable  after  his  death  in  1856  (cj.  The  statute  was, 
however,  brought  into  force  in  Ontario  by  the  Divorce  Act 
(Ontario),  1930,  which  provided  that  the  law  of  England  as 

(а)  Chapter  31,  §  2. 

(б)  See  §  7  of  the  present  chapter,  supra, 

(c)  Hodgins  v.  McNeil  (1862),  9  Gr.  305. 
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to  the  annulment  of  marriage  as  it  existed  on  the  15th  July, 
1870,  should  be  in  force  in  Ontario,  and  it  is  in  force  in  those 
provinces  of  Canada  in  which  the  law  of  England  was  adopted 
subsequently  to  1835  id).  The  effect  of  the  statute  in  Eng¬ 
land  was  that  consanguinity  or  affinity  within  the  prohibited 
degrees  ceased  to  be  a  canonical  impediment  cognizable  only  in 
an  ecclesiastical  court,  and  became  a  civil  impediment  cogniz- 
ble  in  ecclesiastical  and  civil  courts  alike,  though  until  1857 
It  continued  to  be  the  law  in  England  that  only  an  ecclesiastical 
court  had  jurisdiction  to  entertain  a  suit  for  a  declaration  of 
nullity,  whereas  in  a  civil  court  the  question  of  the  validity  of 
the  marriage  could  be  decided  only  as  an  incident  in  a  proceed¬ 
ing  which  the  civil  court  had  jurisdiction  on  other  grounds  to 
entertain  ie). 

The  statute  did  not  make  any  change  in  the  law  which  de¬ 
fined  the  prohibited  degrees  if).  That  law  was  still  to  be 
found  in  certain  statutes  of  Henry  VIII,  as  construed  by  the 
courts.  The  statute  25  H.  8,  c.  22,  specified  and  prohibited 
certain  marriages  which  were  '‘plainly  prohibited  and  detested 
by  the  laws  of  God,*'  and  the  statute  28  H.  8,  c.  7,  specified 
and  prohibited  them  in  similar  terms.  These  statutes  were 
subsequently  repealed,  but  the  statute  28  H.  8,  c.  16,  referred 
to  marriages  “prohibited  by  God's  laws,  limited  and  declared" 
in  28  H.  8,  c.  7,  “or  otherwise  by  Holy  Scripture;"  and  the 
statute  32  H.  8,  c.  38,  referred  to  marriages  contracted  between 
lawful  persons,  that  is,  not  prohibited  by  God's  law  to  marry 
each  other,  and  enacted  that  “no  reservation  or  prohibition, 
God's  law  except,  shall  trouble  or  impede  any  marriage  with¬ 
out  the  Levitical  degrees."  The  net  result  of  the  statutes  2  ^ 
3  Ed.  6,  c.  23,  1  Ph.  ®  M.  c.  8,  and  1  Eliz.  c.  1,  was  that  the 
statutes  28  H.  8,  c.  16,  and  32  H.  8,  c.  38  (as  amended  by  2 
^  3  Ed.  6,  c.  23)  remained  in  force,  but  neither  of  these  statutes 
contained  any  positive  prohibition  against  marriage  within  the 
prohibited  degrees;  only  an  ecclesiastical  court  had  jurisdiction 
to  entertain  a  suit  for  annulment,  and  recourse  was  to  be  had 
to  the  repealed  statute  28  H.  8,  c.  7,  for  the  definition  of 
“God's  law"  on  the  subject. 


(d)  See  §  3  of  the  present  chapter,  supra, 

(e)  See  §  2  of  the  present  chapter,  supra. 

(/)  Reg.  V.  Chadwick  (1847),  11  Q.B.  173,  75  R.R.  313  (and 
preface),  2  Cox  C.C.  381;  Brook  v.  Brook  (1861),  9  H.L.C.  193,  5 
R.C.  783. 
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In  other  words  the  legislation  of  Henry  VIII  (1)  defined 
the  prohibited  degrees  in  accordance  with  a  somewhat  imag¬ 
inative  construction  of  the  Levitical  law  (g),  and  (2)  repealed 
the  Roman  canon  law  which  prevailed  in  England  before 
the  Reformation  ih),  so  far  as  it  prohibited  marriages  outside 
of  the  supposed  Levitical  degrees  (iJ, 

As  between  two  countries,  both  of  which  adopt  domicile  as  a 
connecting  factor  with  regard  to  capacity  to  marry,  the  situa¬ 
tion  is  superficially  simple.  That  is  to  say,  a  marriage  valid 
in  one  country  will  be  valid  in  the  other,  and  a  marriage  in¬ 
valid  in  one  will  be  invalid  in  the  other,  regardless  of  the  place 
of  celebration  of  the  marriage  and  of  the  nationality  of  the 
parties.  As  between  a  country  adopting  domicile,  and  a  country 
adopting  nationality,  as  the  criterion  of  capacity,  there  may 
be  irreconcilable  conflict. 

Even  in  English  law  complications  of  various  kinds  arise. 
The  judgment  of  the  Court  of  Appeal  in  Sottomayor  v.  De 
Btarros  (No.  1)  (jJ,  which  contains  the  broad  statement  that 


(g)  For  example,  the  prohibition  against  the  marriage  of  a  man 
with  his  deceased  wife’s  sister  is  not  supported  by  the  text  of  the 
18th  chapter  of  Leviticus:  cf,  Palconbridge,  Marriage  with  a  De¬ 
ceased  Wife’s  Sister  (1908),  28  Canadian  L.T.  256,  for  references. 
This  particular  prohibition  gave  rise  to  some  of  the  cases  herein¬ 
after  discussed,  but  both  it  and  various  other  prohibitions  have  been 
abolished  by  later  statutes  both  in  England  and  in  Canada.  The 
complete  table  of  prohibited  degrees  is  set  out  in  the  English  Book 
of  Common  Prayer;  cf.  Rex  v.  Dibdin,  [19101  P.  57,  affirmed  sub 
nom,  Tho7nson  v.  Dibdm,  [19123  A.C.  533.  In  Canada  the  exceptions 
created  by  statutes  of  the  Parliament  of  Canada  passed  at  various 
times  from  1882  on  are  now  consolidated  in  the  Statutes  of  Canada, 
1932,  c.  10,  s.  1,  which  provides  that  a  marriage  is  not  invalid  merely 
because  the  woman  is  a  sister  of  a  deceased  wife  of  the  man,  or  a 
daughter  of  a  sister  or  brother  of  a  deceased  wife  of  the  man,  or 
merely  because  the  man  is  a  brother  of  a  deceased  husband  of  the 


woman,  or  a  son  of  a  brother  or  sister  of  a  deceased  husband  of  the- 
woman.  In  England  the  exceptions  are  those  stated  in  statutes  of  the 
United  Kingdom  passed  in  1907,  1921  and  1931.  ■ 

(h)  As  to  the  prevalence  of  the  Roman  canon  law  in  England 
at  least  during  the  three  centuries  immediately  preceding  the  Re¬ 
formation,  see  Maitland,  Roman  Canon  Law  in  the  Church  of  Eng- 
land  (1898)  2,  26  ff.  48  ff.  For  further  references,  see  §  10,  note 
(a),  771  fra. 


®  canonical  prohibitions  extended  far  beyond  the  degrees 
specified  in  Leviticus  or  in  the  legislation  of  Henrv  VIII.  For  a 
statenwnt  of  the  main  rules  of  the  canon  law,  see  2  Pollock  &  Mait- 
tQQQ\  before  the  Time  of  Edward  I  (2nd  ed. 

Eucyclopaedia  Britannica  (11th  ed.  1910-1911) 

704-700. 

O')  (1877)  3  P.D.  1. 
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capacity  to  marry  is  governed  by  the  lex  domicilii,  contains  a 
limiting  statement  that  a  marriage  is  invalid  on  the  ground  of 
incapacity  by  the  lex  domicilii  only  if  both  parties  are  incap¬ 
able  by  their  domciliary  law  or  their  respective  domiciliary 
laws;  and  advantage  was  taken  of  this  limitation  of  the  ap¬ 
plication  of  the  lex  domicilii  when  on  a  subsequent  hearing  of 
the  same  case,  Sottomayer  v.  De  Barros  (No.  2)  (kj,  it  was 
found  that  the  woman  was  domiciled  in  Portugal  and  by  Port¬ 
uguese  law,  the  parties,  being  first  cousins,  were  prohibited 
from  marrying  without  papal  dispensation,  but  that  the  man 
was  domiciled  in  England  and  the  marriage  was  not  prohibited 
by  English  law;  and  the  marriage,  which  had  been  celebrated 
in  England,  was  held  to  be  valid  in  England. 

On  the  basis  of  these  two  cases  we  might  be  justified  in 
stating  broadly  that  if  both  parties  are  incapable  of  marrying 
by  the  lex  domicilii,  the  marriage  will  be  declared  void  in 
England,  no  matter  where  the  marriage  was  celebrated,  but 
,  that  if  one  party  is  capable,  and  the  other  party  is  not  capable, 
;^by  the  lex  domicilii,  an  English  court  will  simply  apply  the 
ilex  loci  celebrationis. 

The  proposition  just  stated  does  not,  however,  accord  with 
the  results  reach  in  two  earlier  English  cases,  namely,  Brook 
V.  Brook  (1)  and  Mette  v.  Mette  im).  In  each  case  the  mar¬ 
riage  was  celebrated  abroad.  In  Brook  v.  Brook  both  parties 
were  British  subjects  domiciled  in  England  and,  as  the  woman 
was  the  sister  of  the  deceased  wife  of  the  man,  their  marriage 
was  prohibited  by  the  then  law  of  England  (nJ^  but  was  per¬ 
mitted  by  the  law  of  Denmark,  where  the  marriage  was  cele¬ 
brated.  The  marriage  was  held  to  be  void  in  England  (oj. 
In  Mette  v.  Mette  the  man  was  a  British  subject  domiciled  in 
England  and  married  at  Frankfort  his  deceased  wife^s  sister,  a 
native  of  Frankfort  and  domiciled  there.  The  marriage  was 
valid  by  the  lex  loci  celebrationis,  but  was  held  to  be  void  in 
England.  Moreover,  in  both  cases  the  court  laid  some  stress 


(k)  (1879)  5  P.D.  94. 

(l)  (1861)  9  H.L.C.  193. 

(m)  (1859)  1  Sw.  &  Tr.  416. 

(n)  The  law  of  England  was  changed  in  this  respect  in  1907. 
In  Canada  the  law  had  already  been  changed  so  long  ago  as  1882. 

(o)  Assuming  that  a  Danish  court  would  apply  the^  same  principle, 
the  marriage  should  also  have  been  regarded  as  void  in  Denmark, 
whereas  in  the  converse  case  of  both  parties  being  domiciled  in  Den¬ 
mark,  the  marriage  should  be  held  to  be  valid  both  in  England  and 
in  Denmark. 


638 


Chap.  40.  Marriage  and  Divorce 


upon  the  nationality  of  both  parties  in  one  case  and  of  the  man 
in  the  other  case,  although  later  English  cases  have  made  it 
plain  that  domicile,  not  nationality,  is  the  criterion  in  English 
law  for  the  purpose  of  the  prohibited  degrees  of  consanguinity 
or  affinity  ip).  In  neither  case  did  the  court  speak  of  in¬ 
capacity.  In  Mette  v.  Metre  the  court  said  that  the  man,  as 
a  British  subject,  owed  obedience  to  the  British  statute  and 
could  not  contract  marriage  in  contravention  of  it;  and  in 
Brook  V.  Brook  the  court  used  stronger  language,  describing  the 
marriage  as  “contrary  to  God's  law"  as  defined  by  statute  and 
therefore  one  that  the  court  was  bound  to  declare  void,  at  least 
if  the  parties  were  British  subjects  domiciled  in  England,  and 
the  case  was  treated  as  being  different  from  a  case  of  mere  in¬ 
capacity. 

Plainly,  if  there  is  no  illegality  and  no  incapacity  by  the 
lex  loci  celebrationis  or  by  the  territorial  law  of  the  domicile 
of  either  party,  but  merely  a  religious  incapacity  of  one  party 
by  reason  of  his  membership  in  a  particular  caste  or  religious 
community,  or  an  incapacity  of  one  party  of  which  he  can  rid 
himself  at  will,  the  marriage  will  be  held  valid  by  an  English 
court  iq). 

Until  the  year  1939  the  discussion  of  the  English  cases 
might  have  stopped  at  this  point,  but  the  case  of  In  re  Paine,  In 
re  Williams  (a)  necessitates  a  reconsideration  of  the  whole  topic. 
In  that  case  Mrs.  Williams,  who  died  in  1884,  had  by  her 
will,  made  in  1883,  directed  that  the  sum  of  £250  (part  of 
a  trust  fund  settled  on  her  under  the  will  of  her  father,  Thomas 
Paine)  should  be  held  by  her  trustees  upon  trust  to  pay  the 
interest,  dividends  and  proceeds  arising  from  the  investments, 
as  and  when  received,  to  her  daughter  Ada  Paine  Xoepfer, 
during  her  life  for  her  sole  and  sejparate  use  and  benefit,  inde¬ 
pendent  of  the  debts,  control  or  engagements  of  any  husband, 
and  in  case  her  daughter  should  have  any  child  or  children  who 
should  be  living  at  the  time  of  her  daughter's  decease,  on  trust 
as  to  the  principal  sum  of  £250  for  her  daughter  (Ada  Paine 
Xoepfer) ,  her  executors,  administrators  and  assigns  absolutely, 


[1902^  [19003  2  Ch.  481;  In  re  BozelH*s  Settlement, 

[193 W  ^^55^^  Chettij  [19093  P.  67;  Papadopoulos  v.  Papadoponlos, 

case  decided  July  25,  1939.  The  rest  of  the 

UsW  ^  substance  my  comment  on  this  case,  pub¬ 

lished  (1940),  18  Can.  Bar  Rev.  220-224. 
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with  a  gift  over  in  case  her  daughter  should  die  without  leaving 
any  child  or  children  her  surviving.  Ada  Paine,  domiciled  in 
England,  had  in  1875  gone  through  the  form  of  marriage  with 
Franz  Robert  Toepfer,  formerly  husband  of  her  deceased  sister, 
at  Frankfort-on-Main,  in  Prussia,  where  Toepfer  was  domiciled, 
and  had  left,  her  surviving,  children  of  this  marriage.  Bennett 
J.  held  that  there  was  no  context  in  the  will  showing  that  Mrs. 
Williams  had  in  mind  the  child  or  children,  legitimate  or  il¬ 
legitimate,  of  Ada  Paine's  marriage  with  Toepfer,  and  therefore, 
that  the  testatrix  had  in  mind  only  the  legitimate  child  or  chil¬ 
dren,  and  consequently  it  was  necessary  to  decide  whether  Ada 
Paine  and  Toepfer  were  married  ib).  By  the  domestic  law  of 
her  domicile,  as  it  then  stood,  the  marriage  was  invalid,  where¬ 
as  by  the  domestic  law  of  his  domicile  the  marriage  was  valid, 
and  the  question  was  of  course  whether  English  conflict  rules 
would  in  these  circumstances  give  elFect  to  the  prohibition  of 
English  domestic  law,  or,  in  other  words,  whether  in  an  Eng¬ 
lish  court  the  marriage  would  be  declared  void  by  reason  of 
the  incapacity  of  one  only  of  the  two  parties.  It  was  held 
by  Bennett  J.  that  the  marriage  was  a  nullity,  and  that  the 
gift  over  took  effect. 

It  being  premised  that  if  at  the  time  of  the  marriage  both 
parties  are  by  their  domiciliary  law  or  laws  incapable  of  marry¬ 
ing  each  other  because  they  are  within  the  prohibited  degrees 
of  consanguinity  or  affinity,  their  intermarriage,  wherever  cele¬ 
brated,  is  a  nullity  (cJ ,  z  more  difiicult  question  is  what  is  the 


(b)  On  this  point  the  case  of  In  re  Loveland^  [1906]  1  Ch.  542, 
was  cited  in  argument,  but  not  in  the  judgment.  The  rule  applied  is 
that  the  ‘‘plain  meaning^’  of  the  will  (that  is,  in  the  particular  case, 
that  the  testator  meant  legitimate  children)  cannot  be  disturbed^  by 
extrinsic  evidence  of  the  testator’s  intention.  This  rule  is  criticized 
by  Warren,  Interpretation  of  Wills:  Recent  Developments  (1936), 
49  Harv.  L.R.  689;  cf.  J.K.G.,  “Plain  Meaning”  Rule  (1939),  17 
Can  Bar  Rev.  139.  The  rule,  as  applied  in  order  to  exclude  from  the 
description  of  “legitimate”  or  “lawful”  children  a  ^  child  _  adopted 
under  the  law  of  the  foreign  domicile  of  the  adopter,  is  criticized  by 
C.A.W.  in  a  comment  (1928),  6  Can,  Bar  Rev,  729,  on  In  re  Do^mld, 
Baldwin  v.  Mooney,  [1929]  S.C.R.  306,  (1929)  2  D.L.R.  244— a 
comment  written  before  the  Supreme  Court  of  Canada  had  affirmed 
the  judgment  of  the  Saskatchewan  court.  As  to  the  status  of  an 
adopted  child  in  the  conflict  of  laws,  see  chapter  38. 

(c)  Brook  V.  Brook  (1861),  9  H.L.C.  193,  131  R.R.  123,  5  R.C. 
783;  Sottomayor  v.  DeBarros  (No.  1)  (1877),  3  P.D,  1,  5  R.C.  814, 
decided  by  the  Court  of  Appeal  on  the  assumption  that  both  parties 
were  domiciled  in  Portugal  at  the  time  of  the  marriage) ;  In  re  De 
Wiltonf  [1900]  2  Ch.  481;  cf.  In  re  BozzelWs  Settlement,  [1902]  1 
Ch.  751  (marriage  valid  by  the  domiciliary  law  of  both  parties). 
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result  if  the  parties  are  within  the  prohibited  degrees  by  the 
domiciliary  law  of  one  party  and  outside  the  prohibited  degrees 
by  the  domiciliary  law  of  the  other  party.  Before  the  decision 
in  In  re  Paine  there  were  two  decisions  the  reconciliation  of 
which  was  a  fruitful  source  of  controversy.  In  Mettej^^etje 
id)  Sir  Cresswell  Cresswell  held  void  a  marriage  celebrated  at 
Frankfort-on-Main  in  1846  between  a  man  domiciled  in  Eng¬ 
land  (and  naturalized  in  the  United  Kingdom  by  Act  of 
Parliament)  and  his  deceased  wife's  sister,  domiciled  in  Frank¬ 
fort,  notwithstanding  that  ''by  the  law  of  Frankfort”  (e)  the 
marriage  was  valid.  In  Sottomayer  v.  DeBarros  (No.  2)  if) 
Sir  James  Hannen  held  vaR3^l^nage '  celebrated  in  England 
between  a  man  whom  he  found  to  be  domiciled  in  England  ( g) 
at  the  time  of  the  marriage  and  a  woman  domiciled  at  that  time 
in  Portugal.  The  parties  were  first  cousins,  and  their  inter¬ 
marriage  was  valid,  by  the  law  of  England  but  prohibited,  in 
the  absence  of  a  papal  dispensation,  by  the  law  of  Portugal. 
Various  possible  grounds  of  distinction  between  these  two  cases 
might  be  suggested,  more  or  less  plausibly.  These  grounds 
will  be  mentioned  seriatim,  in  the  form  of  theories  which  migh^ 
be  adopted  by  an  English  court  in  dealing  with  a  case  in  which 
there  is  a  conflict  between  the  respective  domiciliary  laws  of  the 
parties,  one  law  prohibiting,  the  other  law  permitting,  the 
marriage  in  question. 

(1)  An  English  court  might  regard  as  more  important  the 
law  of  an  English  domicile  than  the  law  of  a  foreign  domicile, 
so  that  effect  will  be  given  to  a  prohibition  of  English  law 
although  the  foreign  domiciled  party  is  not  prohibited  from 
marrying  by  his  or  her  domiciliary  law,  while  conversely  effect 
will  not  be  given  to  a  foreign  prohibition  if  the  English  party 
is  not  prohibited  from  marrying  by  his  or  her  domiciliary  law. 
It  may  be  observed  at  once  that  this  ground  of  distinction 
between  the  two  cases  is  unworthy  of  a  place  in  a  respectable 
system  of  the  conflict  of  laws,  which,  it  is  submitted,  should 
attempt  to  deal  with  converse  situations  according  to  a  single 

id)  (1859)  1  Sw.  &  Tr.  416. 

(e)  Prankfort-on-Main,  situated  in  the  Prussian  province  of 
one  of  the  “free  cities”  of  Germany  from  1815 
until  1866,  when  it  was  incorporated  in  the  Prussian  state. 

if)  (1879)  5  P.D.  94,  6  R.C.  814,  818. 

T>  remitted  by  the  Court  of  Appeal  to  the 

Probate  I^ision  in  order  that  certain  facts,  including  the  domicile 
of  the  parties,  should  be  determined. 
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principle,  without  showing  undue  partiality  for  the  domestic 
law  of  the  forum  or  for  a  domestic  party. 

(2)  An  English  court  might  regard  the  prohibition  of 
English  law  as  rendering  the  marriage  illegal,  immoral  and 
incestuous  —  "plainly  prohibited  and  detested  by  the  laws  of 
God"'  as  it  was  described  in  the  statute  25  Henry  VIII,  c.  22  — 
and  regard  the  prohibition  of  a  foreign  law  as  merely  creating 
incapacity.  This  is  of  course  only  a  disguised  way  of  restating 
theory  ( 1 ) ,  and  in  view  of  the  fact  that  English  courts  have 
changed  their  attitude  with  regard  to  marriages  within  the  pro¬ 
hibited  degrees,  treating  them  no  longer  on  the  basis  of  illegality, 
but  on  the  basis  of  incapacity  to  marry  governed  by  the  law  of 
the  domicile  of  the  parties  (hK  and  in  view  of  the  fact  that  the 
marriage  in  question  in  Mette  v.  Mette  would  be  a  valid  marriage 
if  celebrated  today  between  two  parties  domiciled  in  England, 
no  excuse  is  left  for  treating  the  marriage  as  illegal,  immoral 
or  incestuous.  One  might  have  been  tempted,  apart  from  the 
case  of  In  re  Paine,  to  say  that  Mette  v.  Mette  is  no  longer  of 
authority. 

(3)  An  English  court  might  regard  it  as  more  important  to 
uphold  the  validity  of  a  marriage  celebrated  in  England,  in 
accordance  with  the  domestic  law  of  England,  than  to  uphold  the 
validity  of  a  marriage  celebrated  abroad  (i),  or  might  apply  the 
lex  loct  celebrationis,  at  least  if  the  marriage  is  celebrated  in 
England,  in  case  of  a  conflict  between  the  respective  domiciliary 
laws  of  the  parties.  This  theory  would  seem  to  be  no  less 
insular  and  no  more  respectable  than  theory  ( 1 ) . 

(4)  An  English  court  might  regard  as  more  important  the 
law  of  the  husband's  domicile  than  the  law  of  the  wife's  domi¬ 
cile.  The  view  advanced  by  Cheshire,  that  capacity  to  marry 
should  be  governed  by  the  law  of  the  matrimonial  domicile, 
that  is,  "the  law  of  the  place  where  the  husband  immediately 
after  the  marriage  retains"  his  domicile  (jJ ,  seems  clearly  un¬ 
tenable,  but  something  may  be  said  in  favour  of  the  view  that 

{h)  See  the  cases  cited  in  note  (c),  supra,  in  which  the  marriages 
were  held  to  be  valid  or  invalid  respectively  according  as  they  were 
permitted  or  prohibited  by  the  law  of  the  domicile  of  the  parties. 

(^)  In  Halsbury,  Laws  of  England  (2nd  ed.)  vol.  6,  p.  286,  it  is 
stated  that  if  a  marriage  is  celebrated  in  England  between  a  party 
domiciled  in  England  and  capable  by  English  law  and  a  party  domi¬ 
ciled  abroad  and  incapable  by  his  or  her  domiciliary  law,  the  mar¬ 
riage  is  valid.  C/.  Cheshire,  Private  International  Law  (2nd  ed. 
1938)  228. 

(j)  Private  International  Law  (2nd  ed.  1938)  220. 

41 — C.L. 
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predominant  effect  should  be  given  to  the  law  of  the  husband's 
domicile  at  the  time  of  the  marriage.  While  the  latter  view 
involves  the  application  of  what  may  seem  to  be  an  arbitrary 
rule,  nevertheless  such  a  rule,  if  it  were  generally  adopted  as  a 
ground  of  decision,  would  tend  to  uniformity  of  decision  in 
different  countries,  a  result  which  from  a  social  point  of  view  is 
highly  desirable,  so  as  to  avoid  the  scandal  of  parties  being 
husband  and  wife  in  one  country,  and  unmarried  persons  in 
another  country  (k) . 

( 5 )  An  English  court  might  regard  the  absolute  prohibition 
of  English  law  (Mette  v.  Metre)  as  more  important  than  the 
prohibition  of  Portuguese  law  which  was  subject  to  papal  dis¬ 
pensation  (Sottomayer  v.  DeBattos) ,  and  might  even  character¬ 
ize  the  latter  prohibition  as  being  analogous  to  the  provisions  of 
articles  151  and  152  of  the  French  Civil  Code  which  were  in 
question  in  Simonin  v.  Mallac  il),  that  is,  a  requirement  of 
parental  consent  to  the  marriage  of  a  son  under  thirty  years  of 
age,  but  over  twenty-five  years  of  age,  a  consent  which  might  be 
dispensed  with  by  the  making  of  three  monthly  respectful  and 
formal  requests  for  the  advice  of  the  parents.  The  analogy  is 
doubtful,  and  is  inconsistent  with  the  reasoning  of  the  Court 
of  Appeal  in  Sottomayot  v.  DeBattos  (No.  1 ) ,  although  it  was 
regarded  with  some  favour  by  Hannen  P.  in  Sottomayet  v. 
DeBattos  (No.  2).  If  the  true  view  is  that  the  requirements  of 
parental  consent  contained  in  articles  151  and  152,  as  well  as 
that  contained  in  article  148,  in  question  in  Ogden  v.  Ogden 
(mJ,  are  both  alike  provisions  relating  to  intrinsic  validity  of 
marriage  (capacity  or  family  law)  and  not  provisions  relating  to 
formalities  of  celebration  (ti),  the  analogy  would  of  course  fail 


(k)  Cf.  Hughes,  Judicial  Method  and  the  Problem  of  Ogden  v. 
Ogden  (1928),  44  L.Q.  Rev.  217,  at  p.  226,  cited  in  §  8  of  the  present 
chapter,  s^a;  Savigny,  System,  vol.  8,  §  379  (Guthrie’s  translation, 

Conflict  of  Laws  (5th  ed. 
1932)  756,  note  {g)f  with  the  observation  that  Savigny  would  ap- 
prove  of  Mette  v.  Mette,  but  “would  hold  that,  if  in  that  case  the  hus- 
hMd  had^m  domiciled  in  Germany  whilst  the  wife  had  been  domi- 
cUed  in  England,  Ihe  marriage  ought  to  have  been  held  valid  by 
our  courts.”  ^ 

(0  (I860)  2  Sw.  &  Tr.  67.  As  Brett  L.J.  observed  in  his  dis¬ 
senting  judgment  in  Mi5oj/'ei  v.  Niboyet  (1878),  4  P.D.  1  at  p.  18- 
It  may,  Mving  regard  to  the  French  law,  if  it  was  as  steted,  be  at 
least  doubtful  whether  the  suit  ISwwnm  v.  MaUael  was  well  decided.” 

H  A.C.  517,  the  judgment  of  the 

majority  of  the  court  in  Niboyet  v.  Niboyet  was  disapproved 
(m)  [1908]  P.  46. 

(re)  See  chapter  4,  §  1,  at  pp.  61-63,  srepra. 
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as  a  ground  for  distinguishing  Mette  v.  Mette  and  Sottomayer  v. 
DeBarros  (No.  2). 

(6)  An  English  court  might  say  that  a  marriage  is  void 
if  either  of  the  parties  is  by  his  or  her  domiciliary  law  in¬ 
capable  of  marrying  the  other.  This  is  not  said  in  so  many 
words  in  the  Paine  case,  but  this  would  appear  to  be  the  effect 
of  the  decision.  The  reasons  for  judgment  were  inexcusably 
inadequate,  because  there  was  no  discussion  of  the  earlier  cases, 
and  without  even  mentioning  Sottomayer  v.  DeBarros  (No.  2) , 
Bennett  J.  simply  held  that  the  marriage  was  void  '*on  the 
authority  of  Mette  v.  Mette,  supported  as  it  seems  to  be  by  the 
text  book  writers."'  From  the  ''text  book  writers"  he  quoted 
Westlake,  Private  International  Law,  §  21,  Halsbury,  Laws 
of  England  (o) ,  and  a  portion  of  rule  182  in  Dicey,  Conflict 
of  Laws  ( pj .  It  is  interesting  to  note  the  implied  approval  of 
Westlake's  persistent  refusal  to  modify  the  wording  of  his 
§21,  notwithstanding  the  judgment  of  the  Court  of  Appeal  in 
Ogden  v.  Ogden  (q),  in  which,  to  say  the  least,  doubt  was 
cast  on  the  applicability  of  the  law  of  the  domicile  to  capacity 
to  marry. 


§  10*  Formalities  of  Celebration. 

At  least  during  the  three  centuries  immediately  preceding  the 
Reformation,  the  Roman  canon  law  was  the  canon  law  of 
England  and  was  the  law  which  ecclesiastical  courts  in  England 
applied  to  the  decision  of  any  matter  upon  which  they  were 
competent  to  decide  in  England  (a). 


(o)  (2nd  ed.  1932),  vol.  6,  p.  288. 

(p)  (5th  ed.  1932).  Some  reference  to  Dicey's  rule  183  would 
seem  to  be  required  in  order  to  make  the  quotation  from  rule  182 
apposite. 

(q)  See  notes  (m)  and  (n),  supra,  and  chapter  4,  §  1,  at  p.  49, 
supra, 

(a)  See  Maitland,  Roman  Canon  Law  in  the  Church  of  England 
(1898)  2  ff.,  26  ff.,  48  ff.;  Maitland,  Collected  Papers  (1911),  vol. 
3,  p.  137;  Holdsworth,  History  of  English  Law,  vol.  1  (3rd  ed.  1922) 
582,  588  ff.;  ef,  Falconbridge,  Marriage  with  a  Deceased  Wife's 
Sister  (1908),  28  Canadian  Law  Times  256,  at  pp.  262  ff.,  268  ff., 
giving  many  references  to  Maitland's  book  and  contrasting  Maitland's 
conclusions  with  the  theory  constructed  by  the  parliament  and  the 
courts  of  England  after  file  Reformation,  namely,  that  before  the 
Reformation  only  so  much  of  the  Roman  canon  law  was  in  force  in 
England,  or  was  a  part  of  English  ecclesiastical  law,  as  had  been 
received  and  allowed  by  custom  or  consent  within  the  realm.  As  to 
this  theory,  see,  e.g.  Reg,  v.  MilUs  (1844),  10  Cl.  &  Fin.  534,  at  pp. 
678,  745;  Bishop  of  Exeter  v.  Marshall  (1867),  L.R.  3  H.L.  17,  at 
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At  kast  from  the  twelfth  century  the  subject  of  marriage 
belonged  to  the  spiritual  forum;  the  ecclesiastical  courts  had 
exclusive  jurisdiction  in  matrimonial  causes;  they  alone  could 
make  a  declaration  of  nullity  of  a  supposed  marriage,  and  the 
common  law  had  no  doctrine  of  marriage  (bJ  ^  The  common 
law  had .  its  own  doctrine  with  regard  to  inheritance  of  real 
property  on  intestacy,  excluding  pro  tanto  the  canonical  doctrine 
as  to  the  retroactive  effect  of  the  marriage  of  parents  after  the 
birth  of  a  child  (c),  and  there  were  cases  in  which  a  widow 
claiming  dower,  or  a  plaintiff  in  a  possessory  action,  was  in  a 
better  position  at  common  law  if  a  marriage  had  been  duly 
solemnized  in  facie  ecclesiae  (dJ ;  but,  generally  speaking,  the 
question  of  marriage  or  no  marriage  was  governed  entirely  by 
canonical  law  ieJ.  The  many  appeals  about  matrimonial 
matters  which  were  taken  from  England  to  Rome,  and  a  decretal 
of  Alexander  III  (pope,  1159-1181)  addressed  to  the  Bishop 
of  Norwich  (f)  preclude  the  possibility  that  the  ecclesiastical 
courts  in  England  had  developed  and  maintained  a  schismatical 
law  of  their  own  on  such  a  vital  point  as  the  form  of  celebrating 
marriage  (g). 

Pope  Alexander  IIFs  decretal  above  mentioned  demonstrates 
that  by  Roman  canon  law,  and  therefore  by  the  law  of  Eng¬ 
land  before  the  Reformation,  a  marriage  per  verba  de  praesenti, 
even  without  subsequent  cohabitation,  was  valid,  though  no 
priest  was  present  and  there  was  no  religious  or  other  ceremony. 
This  continued  to  be  the  Roman  canon  law  until  1563,  when 
the  Tamer  si  decree  of  the  Council  of  Trent  expressly  afBrmed 
the  existence  of  the  old  rule,  but  for  the  future  enacted  that  the 
presence  of  a  priest — the  parish  priest  or  some  other  priest  with 


pp.  34,  35;  5  Encyclopaedia  Britannica  (11th  ed.  1910-1911)  201, 
202. 

(6)  2  Pollock  <&  Maitland,  History  of  English  Law  (2nd  ed.  1898) 
374;  Holdsworth,  op,  dt,,  vol.  1,  p.  621.  See  also  §  2  of  the  present 
chapter,  supra. 

(c)  See  chapter  39. 

(d)  2  Pollock  &  Maitland,  op.  cit.,  pp.  377-384;  Pollock,  preface 
to  131  Revised  Reports;  Holdsworth,  op.  dt.,  vol.  1,  p.  622. 

(e)  2  Pollock  <&  Maitland,  op.  cit.,  pp.  377-384;  Pollock,  preface 
to  131  Revised  Reports;  Holdsworth,  op.  cit.,  vol.  1,  p.  622. 

(/)  Of  which  a  translation  into  English  is  given  in  2  Pollock  & 
Maitland,  op.  dt.,  p.  371.  Part  of  the  Latin  original  is  quoted  by 
Willes  J.,  from  Pothier  in  Beamish  v.  Beamish  (1861),  9  H.L.C. 
274,  at  p.  308.  The  decretal  is  cited  by  Pollock  in  the  preface  to 
volume  131  of  the  Revised  Reports. 

io)  2  Pollock  &  Maitland,  op.  dt.,  pp.  373-374. 
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the  consent  of  the  parish  priest  or  of  the  ordinary — ^should 
be  essential  to  the  validity  of  a  marriage.  In  England  the  old 
rule  continued  in  force  until  the  coming  into  effect  on  25th 
March,  1754,  of  Lord  Hardwicke's  Act,  enacted  by  the  Parlia¬ 
ment  of  the  United  'Kingdom  in  1753,  and,  since  that  statute 
was  inapplicable  to  Scotland  and  Ireland,  the  old  rule  continued 
in  force  in  those  countries  for  many  years. 

A  marriage  celebrated  in  Ireland  in  1829  by  a  Presbyterian 
minister  and  the  subsequent  marriage  of  one  of  the  parties  to  a 
third  person,  gave  rise  to  a  prosecution  for  bigamy.  On  a  writ 
of  error  the  House  of  Lords,  in  Reg,  v.  Millis  (hJ^hy  an  equally 
divided  vote,  af&rmed  the  judgment  of  the  Court  of  King's 
Bench  in  Ireland,  in  favour  of  the  accused,  and,  in  'astonishing 
ignorance  of  the  canon  law"  reached  the  "certainly  wrong 
result"  (i)  that  the  first  marriage  was  invalid  on  the  ground 
that  by  the  canon  law  and  the  common  law  of  England  (and 
consequently  the  law  of  Ireland)  the  presence  of  a  priest  (be¬ 
fore  the  Reformation)  or  of  person  in  holy  orders,  that  is,  a 
clergyman  who  had  been  episcopally  ordained  (after  the  Re¬ 
formation)  was  essential  to  a  valid  marriage. 

As  regards  the  law  of  Scotland  no  court  seems  to  have  been 
guilty  of  any  similar  historical  error,  and  the  validity  of  a 
consensual  marriage,  without  priest  or  clergyman  or  religious 
ceremony,  was  undisputed,  until  the  law  was  changed  by  statute 
in  1940  f/V.  Inasmuch  as  Lord  Hardwicke's  Act  required  that 
"all  marriages  shall  be  solemnized  in  the  presence  of  two  or 
more  credible  witnesses,  besides  the  minister  who  shall  perform 
the  same,"  the  difference  between  the  laws  of  England  and  Scot¬ 
land  in  the  interval  between  1754  and  1940,  gave  rise  to  inter¬ 
esting  questions  of  the  conflict  of  laws,  especially  in  the  case 
of  eloping  English  couples  who  crossed  the  border  and  were 
married  in  Scotland.  The  speed  of  this  eloping  traffic  had, 
however,  been  somewhat  impeded  in  1856  by  Lord  Brougham's 
Act,  which  required  that  one  of  the  parties  should  have  resided 
in  Scotland  for  three  weeks  preceding  the  marriage  (k). 


(h)  (1844),  10  Cl,  &  Pin.  534,  59  R.R.  134,  10  R.C.  10,  66;  ef. 
Doe  ex  dem.  Breakey  v.  Breakey  (1846),  2  U.C.Q.B.  349;  Wolfenden 
Y.Wolfenden,  [1946]  P.  61. 

(^)  Pollock,  in  the  preface  to  volume  59  of  the  Revised  Reports. 
(j)  The  Marriage  (Scotland)  Act,  1939,  which  came  into  force 
1st  July,  1940;  c/.  56  Scottish  Law  Review  173. 

{k)  Cf,  Bach  v.  Bach  (1927),  43  Times  L.R.  493. 
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As  regards  the  formalities  of  cejebration  of  marriage  the 
settled  general  rule  of  English  conflict  of  laws  is  that  the 
governing  law  is  the  lex  loci  celebrationis,  and  that  the  domi¬ 
cile  or  nationality  of  the  parties  is  immaterial.  English  law 
is  indeed  singularly  insistent  on  the  observance  of  the  forms  of 
the  locus  actus  in  this  respect,  whereas  with  regard  to  the  forms 
of  wills,  except  as  modified  by  statute  ( IJ  it  is  equally  insistent 
in  the  case  of  land  that  the  forms  of  the  lex  tei  sitae  shall  be 
observed,  and  in  the  case  of  movables  that  the  forms  of  the 
lex  domicilii  shall  be  observed. 

It  is  obvious  that  these  rules  afford  some  striking  contrasts 
with  the  rules  prevailing  on  the  continent  of  Europe.  The 
latter  rules  are  more  inclined  to  allow,  if  not  to  prefer,  the 
observance  of  the  forms  of  the  locus  actus  for  wills,  at  least 
of  movables,  and  to  recognize  the  claims  of  the  personal  laws 
of  the  parties  in  respect  of  the  forms  of  celebrating  marriage. 

The  English  rule  as  to  the  formalities  of  celebration  of  mar¬ 
riage  is  obligatory,  not  facultative,  and  prevails  in  this  sense 
in  all  the  provinces  of  Canada,  even  including  Quebec  (not¬ 
withstanding  that  in  the  case  of  wills  of  movables  the  Quebec 
rule,  requiring  the  forms  of  the  place  of  making  to  be  observed, 
is  facultative  only,  and  that  resort  may  alternatively  be  had  to 
the  forms  of  the  domicile  (m).  The  reported  cases  afford  ex¬ 
treme  examples  of  the  consistent  application  of  the  English 
rule. 

A  marriage  which  takes  place  in  Scotland,  in  accordance  with 
Scottish  law,  per  verba  de  praesenti,  without  celebrating  officer 
and  without  religious  or  other  ceremony,  the  parties  being  domi¬ 
ciled  in  England,  is  valid  in  England  in).  Similarly,  a  mar¬ 
riage  by  registration  at  Moscow,  in  accordance  with  the  law 
of  Soviet  Russia,  is  valid  in  England  lo^^,  the  fact  that  the 


(l)  E.g,,  Lord  Kingsdown’s  Act,  as  regards  wills  of  ^^personal 
estate.”  See  chapter  23. 

(m)  Ross  V.  Ross  (1894),  25  Can.  S.C.R.  307.  As  to  this  case, 
see  chapter  7,  §  6(6),  and  chapter  8,  §  6. 

(%)  Dalrymple  v.  Dalrymple  (1811),  2  Hagg.  54,  (the  man  domi- 
mled  in  England,  the  woman  in  Scotland) :  Gardner  v.  Attoimey- 
General  (1889),  60  L.T.  839  (both  parties  domiciled  in  England, 
marriage  at  Gretna  Green) ;  c/.  older  cases  cited  in  Westlake,  Priv¬ 
ate  International  Law,  §  23.  As  to  Gretna  Green  marriages,  see 
the  by  Lord  Sands  in  MaMe  v.  Assessor  for 

fneshtre,  [1932]  S.C.  at  p.  404,  quoted  (1933),  49  L.Q.  Rev.  175. 

«  [1930]  P.  217.  As  to  this  case, 

see  §  13(a)  of  the  present  chapter,  infra. 
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parties  arc  Soviet  citizens  domiciled  in  Soviet  territory  being 
immaterial,  as  would  be  equally  immaterial  the  fact  that  they 
were  British  subjects  or  persons  domiciled  in  England. 

On  the  other  hand,  a  marriage  of  English  parties  celebrated 
in  Belgium  by  an  Anglican  clergyman  according  to  the  form 
of  the  Church  of  England  is  invalid  in  England,  if  the  form 
is  not  an  authorized  form  in  Belgium  or  if  the  ofEciating  person 
is  not  authorized  by  Belgian  law  to  celebrate  marriages  there 
ip).  So,  a  marriage  celebrated  in  Paris  by  a  Roman  Catholic 
priest  according  to  the  form  of  the  Catholic  Church,  between  two 
Catholic  parties  domiciled  in  the  province  of  Quebec,  is  invalid 
in  Quebec,  unless  the  requirement  of  French  law,  namely,  that 
there  shall  be  a  civil  ceremony,  is  complied  with  (qJ. 

In  other  words,  it  is  immaterial  that  the  form  in  fact  adopted 
is  one  which  would  be  sufficient  for  a  marriage  celebrated  in 
England  or  Quebec,  or  as  the  case  may  be,  that  is,  is  in  fact 
one  of  the  forms  of  the  forum;  the  marriage  is  invalid  if  it  is 
not  celebrated  in  accordance  with  the  form  of  the  locus  cele¬ 
brationis. 

It  is  equally  immaterial  that  the  form  in  fact  adopted  is 
one  which  would  not  be  sufficient  for  a  marriage  celebrated 
in  England  or  Quebec,  or  as  the  case  may  be,  or  that  it  is  a 
civil  ceremony,  or  that  there  is  a  total  lack  of  ceremony;  the 
marriage  is  valid  in  point  of  form  if  it  complies  with  the  lex 
loci  celebrationis.  The  fact  that  a  marriage  celebrated  in  Quebec 
or  Ontario  must  be  celebrated  by  a  priest  or  minister  of  some 
religious  body  with  the  appropriate  ceremony  is  also  immaterial 
in  the  case  of  marriages  celebrated  elsewhere  ( r) . 

Some  exceptional  cases  should  be  mentioned  here,  but  they 
are  of  so  special  a  character  that  they  only  serve  to  emphasize 
the  rigidity  of  the  general  rule.  If  marriage  in  accordance! 
with  the  ioxm^r^t^thej,ex_lj^^£(^lebratio^^  ,or  if  | 

there  is  no  local  form,  it  would. seem  that  the  parties  may  use  | 
the  forms  of  their  own  personal  law  (s) ,  So,  if  British  subjects 

(p)  Kent  V,  Burgess  (1840),  11  Sim.  361. 

(q)  Berthiaume  v.  Dastous,  [1930]  A.C.  79,  [1930]  1  D.L.R.  849. 

(r)  The  Civil  Code  of  Lower  Canada  provides,  by  article  135:  "‘A 
marriage  solemnized  out  of  Lower  Canada  between  two  persons,  either 
or  both  of  whom  are  subject  to  its  laws,  is  valid,  if  solemnized  ac¬ 
cording  to  the  formalities  of  the  place  where  it  is  performed,  provided 
that  the  parties  did  not  go  there  with  the  intention  of  evading  the 
law.’' 

(s)  Westlake,  Private  International  Law,  §  26;  c/.  Dicey,  Conflict 
of  Laws  (5th  ed,  1932),  rule  182. 
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are  married  abroad  by  or  before  a  British  ambassador,  minister 
or  consul  or  other  authorized  marriage  officer  in  accordance 
with  the  Foreign  Marriage  Act,  1892,  enacted  by  the  British 
Parliament,  the  marriage  must  of  course  be  held  to  be  valid 
by  any  court  which  is  bound  by  the  statute,  but  it  does  not 
necessarily  follow  that  the  marriage  will  be  recognized  as  valid 
in  the  country  of  celebration  (t);  and  the  Foreign  Marriages 
Order  in  Council,  1913,  provides  that  if  only  one  of  the 
parties  is  a  British  subject,  the  officer  authorized  to  solemnize 
/  marriages  under  the  Foreign  Marriage  Act  must  be  satisfied 
that  no  objection  will  be  taken  to  the  marriage  by  the  authori¬ 
ties  of  the  country  of  celebration  and  that  the  marriage  will 
be  recognized  as  valid  by  the  national  law  of  the  other  party. 
Again,  if  the  parties  enjoy  the  privilege  of  exterritoriality, 

I  their  marriage  is  valid  if  solemnized  in  accordance  with  any 
iform  recognized  as  valid  by  their  national  law  (u), 

§  11*  Parental  Consent:  Formalities  or  Capacity. 

A  requirement  of  the  consent  of  parents  or  guardian  to  the 
marriage  of  a  minor  is  a  feature  of  the  law  of  many  countries, 
and  the  question  whether  a  requirement  of  this  kind  should 
be  characterized  as  part  of  the  formalities  of  celebration  of 
marriage,  so  as  to  be  governed  by  the  lex  loci  celebrationis,  or 
should  be  characterized  as  a  matter  of  capacity  to  marry,  so  as 
possibly  to  be  governed  by  some  other  law,  is  a  difficult  one. 
This  question  need  not  be  discussed  here,  because  it  is  fully 
discussed  in  an  earlier  chapter  (aJ , 

§  12.  Judicial  Separation. 

In  England,  before  the  coming  into  force  of^^d^^fj^trimonial 
Causes  ActT  1 8?7r3nly ”an'TMe?iasticaI--»€^  had-|uxi§^:^ii^ 
to  decreiI2|Vorcri2  tfiema^^horo^  that  statute  transferred 
to  a  new  civilTourTthe  jurisdiction  of  the  ecclesiastical  courts 

(t)  Hay  V.  Northcote^  C 19003  2  Ch.  262,  marriage  valid  in  Eng¬ 
land,  but  invalid  in  France;  c/.  Westlake,  op,  cit,  §§  27  ff.  But,  as 
to  the  validity  of  the  marriage  in  France,  see  also  Niboyet,  Manuel 
de  Droit  International  Prive,  §  623. 

(u)  See  Dicey,  op.  cit.,  rule  182,  and  his  note  as  to  the  difiicult 
questions  which  may  arise  as  to  determining  which  is  the  national 
law  (the  law  of  England  or  the  law  of  some  other  part  of  the  British 
Empire?)  applicable  to  the  marriage  of  a  British  subject  on  a  British 
merchant  ship  on  the  high  seas  or  in  a  country  in  which  he  enjoys 
the  privilege  of  exterritoriality.  As  to  the  ‘‘national  law”  of  a  British 
subject,  see  also  chapter  9,  §  4. 

(a)  See  chapter  4,  §§  1  and  2,  pp.  48  ff., 
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in  matrimonial  causes,  including  jurisdiction  with  regard  to 
divorce  a  mensa  et  thoro,  thenceforth  called  judicial  separation 
(b).  In  Canada,  English  law  was  adopted  in  the  provinces  of 
British  Columbia,  Manitoba,  Alberta  and  Saskatchewan  after 
the  coming  into  force  of  the  Matrimonial  Causes  Act,  1857, 
and  consequently  the  courts  of  those  provinces  have  jurisdiction 
with  regard  to  judicial  separation.  In  the  provinces  of  Nova 
Scotia,  New  Brunswick  and  Prince  Edward  Island,  English  law 
was  adopted  at  an  earlier  date,  and  consequently  any  jurisdiction 
which  the  courts  of  those  provinces  may  possess  must  be  derived 
from  provincial  legislation.  The  courts  of  Quebec  have  juris¬ 
diction  under  the  Civil  Code  of  Lower  Canada.  In  Ontario, 
in  the  absence  of  any  legislation  either  of  the  Parliament  of 
Canada  or  of  the  province,  the  courts  have  no  jurisdiction  with 
regard  to  judicial  separation  (cJ, 

If  a  court  has  general  jurisdiction  with  regard  to  judicial 
separation,  the  next  question  is  what  is  the  basis  of  its  juris¬ 
diction  with  regard  to  a  particular  marriage  or  particular 
parties. 

The  earlier  English  cases  are  reviewed  in  the  judgment  of 
f Pilcher  J.  in  Sim  v.  Sim  (d),  in  which  it  was  held  that  an 
i English  court  has  jurisdiction, .  to  entertain  suit ,  fpt.  judicial 
[separation  by  a  woman  resident  in  Scotland  against  a  man 
resident  in  England,  although  both  parties  are  domiciled  in 
Scotland.  In  the  earlier  case  of  AnghineUi  v.  Anghinelli  (e) 
Jt  had  been  held  by  the  Court  of  Appeal,  appro ving^^rmt/tage 
v..,Atmytage  ( fJ ,  that  an  English  court  has  jurisdiction  to  grant 
judicial  separation  at  the  suit  of  the  wife  if  both  parties  are 
resident  in  England,  notwithstanding  that  the  husband,  and 
consequently  the  wife,  are  domiciled  elsewhere.  In  the  Atmyr 
tage  case  the  husband  went  to  England,  and  was  temporarily 
living  there,  for  the  purpose  of  asserting  and  enforcing  his  claim 
to  the  custody  of  the  children  of  the  marriage,  and  had  in  the 
opinion  of  Sir  Gorell  Barnes  subjected  himself  to  the  jurisdiction 
of  the  English  courts,  and  in  Chetti  v.  Chetti  (g)  the  hus¬ 
band  was  temporarily  present  in  England  and  was  j>ersonally 

(b)  See  §  2  of  the  present  chapter,  supra;  cf.  8  Encyclopaedia 
Britannica  (11th  ed.  1910-1911)  337-339. 

(c)  See  §  3  of  the  present  chapter,  supra. 

id)  C 19443  P.  87. 

(e)  119183  P.  247. 

(/)  [18983  P.  178,  Sir  Gorell  Barnes  P. 

ig)  C 19093  P.  67. 
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served  there  with  th€  citation.  In  Eustace  v.  Eustace  (h)  it 
was  held  by  the  Court  of  Appeal  that  if  the  respondent  is 
domiciled  in  England,  an  English  court  has  jurisdiction  to  grant 
judicial  separation  notwithstanding  that  the  respondent  is  not 
resident  in  England. 


§  13.  Terminable  and  Polygamous  Marriages  (a). 

(a)  Terminable  Marriages. 

As  has  been  already  pointed  out,  the  general  rule  is  that  a 
marriage  will  be  held  valid  by  an  English  court  (b)  if  it  is  cele¬ 
brated  in  accordance  with  the  formalities  of  the  lex  loci  celebra¬ 
tionis  ( c) ,  between  consenting  parties  who  are  capable  by  the  lex 
domialii  of  marrying  each  other  (d) .  Furthermore,  in  order 
that  the  union  in  question  be  entitled  to  recognition  as  a  mar¬ 
riage  in  England,  it  must  in  its  essential  features  be  marriage  as 
understood  in  Christendom  ( eJ ;  it  must,  as  defined  in  the  case 
of  Hyde  v.  Hyde  if),  be  the  *  Voluntary  union  for  life  of  one 
man  and  one  woman,  to  the  exclusion  of  all  others.*' 

It  being  premised  that  a  marriage  celebrated  in  England  in 


(A)  [1924]  P.  45,  distinguishing  Graham  v.  Graham^  [1923]  P.  31. 
(a)  The  original  of  this  §  13,  as  it  appeared  in  my  report  sub¬ 
mitted  to  the  Congress  of  Comparative  Law  at  the  Hague,  1932,  and 
as  published  in  [1932]  4  Dominion  Law  Reports  at  pp.  16-28,  was 
translated  into  Italian  and  published  in  2  Rivista  di  Diritto  Privato 
(Padua,  1932)  297-307.  See  also  1  Rabel,  Conflict  of  Laws  (1945) 
207,  note  30,  and  Fedozzi,  II  Diritto  Intemazionale  Privato  (1935) 
455,  456,  approving  the  recognition  in  a  country  in  which  polygamy 
is  not  permitted  of  rights  of  succession,  etc.,  resulting  from  a  polyg¬ 
amous  union  contracted  in  a  foreign  country  in  which  polygamy  is 
permitted. 


•  (6)  For  the  sake  of  simplicity  of  statement  the  law  is  stated  with 

reference  to  an  English  court  and  English  law.  It  is  to  be  assumed 
that  the  law  stated  is  equally  applicable  to  the  provinces  of  Canada, 
unless  it  appears  from  the  context  that  a  different  law  prevails  there. 

(c)  As  to  formalities  of  celebration,  see  §§  10  and  11  of  the 
present  chapter,  supra. 

tb©  difficulties  arising  if  the  parties  are  domiciled  in 
aifferent  countries,  and  as  to  the  distinction  between  incapacity  and 
Illegality,  see  §  9  of  the  present  chapter,  supra. 

{e)  This  expression,  or  the  expression  ^‘Christian  marriage,”  is  a 
convenient  one,  and  is  used  to  include  marriages  of  the  same  char- 
b®  Jewish,  gentile,  pagan,  oriental  or  occidental, 
or  wnat  not.  It  is  also  convenient,  and  appropriate  for  the  purpose 
the  E  chapter,  to  refer  to  such  a  marriage  as  ‘‘marriage  in 


1  P-  &  I^-  130,  133,  Lord  Penzance.  As  to  the 
the  scope  of  the  decision  in  this  case,  see  sub-heading 
(c)  of  the  present  §  13,  infra. 
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some  form  authorized  by  English  law  must  be  presumed  to  be 
intended  to  be  a  marriage  for  life  (g) ,  and  that  an  intention  to 
the  contrary  which  is  not  expressed  and  made  part  of  the  cere¬ 
mony  would  not  affect  its  validity,  it  would  seem  clear  that  if 
the  parties  expressly  contract  for  a  temporary  or  trial  marriage, 
or  a  marriage  terminable  by  consent,  the  union  would  not  be 
recognized  as  a  valid  marriage  in  England.  The  case  of 
Nachimson  v.  Nachimson  ih)  makes  it  equally  clear,  however, 
that  a  marriage  is  not  necessarily  invalid  in  England  merely 
because  under  the  lex  loci  celebrationis,  or  the  lex  domiciHi  or 
the  national  law  of  the  parties,  it  is  virtually  terminable  by 
consent.  Two  domiciled  Soviet  citizens  were  married  at  Moscow 
in  1924  in  accordance  with  the  local  form,  that  is,  by  registra¬ 
tion  of  their  mutual  consent,  without  religious  or  other  cere¬ 
mony.  Therefore  the  marriage  was  in  point  of  form  valid  in 
England,  and  it  was  held  that  it  was  also  valid  in  point  of 
substance.  At  the  time  of  the  solemnization  of  the  marriage 
the  Soviet  Russian  law  permitted  a  marriage  to  be  dissolved 
either  by  mutual  consent  registered  in  the  proper  registration 
office,  or  by  an  order  of  a  court  having  jurisdiction  in  the  place 
of  residence  of  either  party  upon  the  application  of  the  other 
party  after  notice  given  or  proof  made  that  service  of  notice 
was  impossible.  In  1927  the  law  was  altered  so  as  to  make  a 
court  order  unnecessary  in  any  case  and  to  permit  the  marriage 
to  be  dissolved  either  by  the  registration  of  mutual  consent  or 
by  the  registration  of  the  declaration  of  either  party.  In  Jan¬ 
uary,  1929,  the  man  registered,  ex  parte,  at  the  Consulate  Gen¬ 
eral  in  Paris  of  the  Union  of  Soviet  Socialist  Republics,  a  de¬ 
claration  of  dissolution  as  to  the  validity  of  which  the  expert 
witnesses  who  gave  evidence  before  the  English  court  were 
not  in  agreement.  In  March,  1929,  the  woman  filed  a  petition 
in  England  asking  for  a  judicial  separation  on  the  ground  of 
the  man's  cruelty.  Hill  J.  dismissed  the  petition  on  the  ground 
that  there  never  had  been  any  valid  marriage  and  therefore 
the  court  had  no  jurisdiction  to  grant  judicial  separation.  The 
Court  of  Appeal,  reversing  Hill  J.,  held  that  the  marriage  was 
valid,  it  being  the  voluntary  union  of  one  man  and  one  woman 
for  life,  subject,  like  an  English  marriage,  to  its  being  sub- 

(fl')  Cf,  Westlake,  Private  International  Law,  §  34a;  Bex  v. 
Hammersmith  Superintendent  Registrar  of  MarriageSj  [1917]  1  K.B. 
634,  at  p.  640. 

(h)  [1930]  P.  217. 
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scquently  dissolved  in  accordance  with  the  proper  law  govern¬ 
ing  divorce. 

In  reaching  this  conclusion  the  Court  of  Appeal  excluded 
from  consideration  the  change  made  in  the  Soviet  Russian  law 
in  1927,  but  it  would  appear  that  the  decision  would  have  been 
the  same  if  the  marriage  had  been  solemnized  after  this  change 
in  the  law,  because  the  court  was  of  opinion  that  the  facilities 
ojffered  by  the  Soviet  Russian  law  for  the  dissolution  of  marriage 
had  no  bearing  on  the  question  of  the  original  validity  of  the 
marriage  by  that  law.  In  other  words,  the  provisions  of  the 
law  relating  to  the  dissolution  of  a  marriage  are  conditions  of 
defeasance  existing  independently  of  the  will  of  the  parties 
and  form  no  part  of  the  agreement  of  the  parties  with  regard  to 
the  nature  of  their  union.  The  matter  may  also  be  stated  in 
still  another  way,  namely,  that  the  law  of  one  country  may 
be  the  governing  law  as  to  the  validity  of  the  marriage,  and  the 
law  of  another  country  may  be  the  governing  law  as  to  the 
dissolution  of  the  marriage.  This  is  of  course  clearer  under 
the  English  system  of  the  conflict  of  laws  than  it  may  be 
under  some  other  systems.  Under  the  English  system  the  law 
governing  the  dissolution  of  a  marriage  is  the  law  of  the 
domicile  of  the  parties  at  the  time  of  the  commencement  of  the 
suit  for  divorce,  and  the  court  of  the  then  domicile  has  ex¬ 
clusive  jurisdiction  to  decree  divorce  (iJ ;  and  the  question  of 
the^  validity  of  the  alleged  divorce  in  the  Nachimson  case, 
which  was  not  considered  by  the  court,  has  been  already  dis¬ 
cussed  (j).  There  is,  however,  no  tenable  theory  upon  which 
the  law  of  the  domicile  of  the  parties  at  the  time  of  the  com¬ 
mencement  of  the  suit  for  divorce  could  be  held  to  be  the  law 
governing  the  original  validity  of  the  marriage — as  to  which 
the  only  possible  governing  law  would  be  either  the  lex  loci 
celebrationis  or  the  lex  domicilii  at  the  time  of  the  marriage, 
or  the  national  law  of  the  parties  at  that  time,  which  all  hap¬ 
pened  to  be  the  same  in  the  Nachimson  case.  In  what  I  have 
just  said  I  mean  by  governing  law  the  law  to  which  recourse 
must  be  had  in  order  to  ascertain  the  character  of  the  marriage. 
When  the  character  of  the  marriage  is  ascertained,  an  English 
court  must  decide  whether  the  marriage  conforms  with  the 
essential  requirements  of  marriage  in  the  English  sense.  If,  as 
t  e  nglish  court  decided  in  the  Nachimson  case,  the  marriage 

(i)  See  §  4  of  the  present  chapter,  supra, 

(j)  See  §  6  of  the  present  chapter,  supra. 
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conforms  with  those  requirements,  there  is  no  reason  why  the 
English  law  as  to  divorce  and  judicial  separation  should  not  be 
applied  as  the  occasion  might  arise.  If,  on  the  other  hand, 
an  English  court  in  other  circumstances  decided  that  the  marriage 
did  not  conform  with  the  essential  requirements  of  English 
law,  as,  for  example,  if  it  were  held  to  be  polygamous  or 
potentially  polygamous,  there  would  arise  a  different  question, 
to  be  discussed  later  (k) ,  namely,  whether  the  union,  such  as 
it  is,  is  entitled  to  recognition,  not  as  a  marriage  in  the  Eng¬ 
lish  sense,  but  as  a  lawful  union,  creating  a  status  of  the  parties 
and  a  relation  between  them,  and  whether  effect  may  be  given 
in  England  to  the  existence  of  the  union  and,  to  some  extent, 
to  the  incidents  of  that  union. 

In  the  Nachimson  case  the  woman  stated  in  evidence  that 
when  she  was  married  she  intended  the  union  to  be  for  life, 
and  there  was  no  evidence  that  the  man  had  any  different  in¬ 
tention;  and  the  court  laid  some  stress  on  the  intention  of  the 
parties,  declining  to  predict  what  might  be  done  in  a  future 
case  if  it  were  proved  that  the  parties  had  intended  to  enter 
into  a  merely  temporary  union. 

It  is  submitted,  with  respect,  that  this  doctrine  that  the  val¬ 
idity  of  a  marriage  may  depend  on  the  unexpressed  intention 
of  the  parties  is  possibly  open  to  somg  logical  and  practical 
objections.  It  having  been  decided  that  the  means  which  the 
law  provides  for  the  dissolution  of  a  marriage  have  no  bearing 
upon  the  question  of  its  original  validity,  why  should  the  par¬ 
ties’  intention  to  avail  themselves  of  the  means  of  dissolution 
have  logically  any  bearing  on  that  question?  Again,  from  a 
practical  point  of  view,  if  marriage  under  the  Soviet  Russian 
law  is  the  only  marriage  available  to  the  people  of  Soviet 
Russia,  why  should  the  validity  of  every  Soviet  Russian  marriage 
depend  in  England  upon  the  result  of  a  judicial  finding  as  to 
the  intention  of  the  parties  at  the  time  of  the  marriage,  not¬ 
withstanding  that  the  parties  may  have  subsequently  lived  for 
.the  rest  of  their  lives  in  normal  cunnubial  happiness?  If  par¬ 
ties  to  a  marriage  under  English  law  made  a  private  agreement 
that  if  they  did  not  get  on  well  together  they  would  subse¬ 
quently  procure  a  divorce,  one  of  them  furnishing  cause,  it  could 
hardly  be  successfully  argued  that  the  marriage  was  void,  but  it 
is  true  they  might  have  difiiculty  in  carrying  out  their  agree¬ 
ment,  as  their  collusion,  if  revealed  to  an  English  court,  would 
be  ground  for  refusing  a  decree  of  divorce. 


(k)  See  sub-heading  (c)  of  the  present  §  13,  infra. 
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(b)  Potentially  Polygamous  Marriages. 

The  issue  raised  by  the  case  of  Nachimson  v,  Nachimson  may 
have  an  important  effect  in  leading  English  courts  to  reconsider 
their  attitude  towards  matrimonial  unions  contracted  under  a 
system  of  law  which  recognizes  polygamy  iV .  If  parties  to 
such  a  union  intend  to  contract  a  monogamous  marriage,  it 
would  seem  reasonable  that  their  union  should  be  recognized  as 
marriage  elsewhere.  From  the  moral  point  of  view  there  would 
not  appear  to  be  much  difference  between  concurrent  polygamy 
and  consecutive  polygamy  (mJ ,  and  if  a  marriage  contracted 
under  a  system  of  law  which  permits  dissolution  at  the  will  of 
the  parties  is  valid  in  the  event  of  the  parties  intending  to  con¬ 
tract  marriage  for  life,  then  it  would  seem  to  follow  that  a 
marriage  contracted  under  a  system  of  law  which  recognizes 
polygamy  is  valid  in  the  event  of  the  parties  intending  to  con¬ 
tract  a  monogamous  marriage.  The  application  of  the  intention 
doctrine  to  a  potentially  polygamous  union  is  indeed  free  from 
the  logical  objection,  suggested  above,  to  its  application  to  term¬ 
inable  marriages,  namely,  that  its  application  seems  in  the  latter 
case  to  amount  to  the  resuscitation  of  the  doctrine,  rejected  by 
the  court  in  Nachimson  v.  Nachimson,  that  the  validity  of  a 
marriage  may  be  tested  by  reference  to  the  facilities  provided 
^  law  for  its  dissolution. 

r  The  leadi^case  in  England  as  to  polygamous  marriages  is 
ffydev7Hy3eyi^.  from  which  the  famous  definition  of  marriage 
tes'""be^i«abeady*-quoted.  Hyde  and  Miss  Hawkins  were  both 
members  of  the  Mormon  Church,  he  being  an  ordained  priest 
of  that  church.  They  were  married  in  1853  at  Salt  Lake  City 
in  the  territory  of  Utah  in  the  United  States  of  America  by 
Brigham  Young,  president  of  the  Mormon  Church.  Polygamy 
was  a  part  of  the  Mormon  doctrine  and  was  the  common  custom 
in  Utah  (oJ ,  but  Hyde  did  not  avail  himself  of  his  privilege  of 
marrying  two'  or  more  wives.  In  1856  Hyde  renounced  the 


(l)  See  especially  Vesey-Fitzgerald,  Nachimson^ s  and  Hyde*s 
Cases  (1931),  47  L.Q.  Rev.  253;  cf.  Fit^atrick,  Non-Christian  Mar- 

2nd  series,  p.  359,  (1901),  3  ibid, 
157.  The  question  now  under  discussion  is  whether  such  matrimonial 
^101^  may  in  some  circumstances  be  recognized  as  marriages  in  the 
hiUglish  sense,  as  distinguished  from  the  question  discussed  under 
sub-headmg  <c)  of  the  present  §  13,  infra, 

(m)  Cf.  47  L.Q.  Rev.  at  p.  255. 

(n)  (1866),  L.R.  1  P.  &  D.  130. 


“wrongly  assumed  polygamy  to  be 
legal  in  Utah.  See  2  Beale,  Conflict  of  Laws  (1935)  700. 
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Mormon  faith,  and  was  thereupon  excommunicated  by  the  Mor¬ 
mon  Church  in  Utah.  Mrs.  Hyde  was  declared  in  Utah  to  be 
free  to  marry  again,  and  was  subsequently  married  in  Utah 
to  another  man.  Hyde,  having  resumed  his  English  domicile 
of  origin,  sued  in  England  for  divorce,  but  his  suit  was  dis¬ 
missed  on  the  ground  that  his  supposed  marriage  in  Utah  was 
polygamous  in  nature  and  therefore  not  entitled  to  recognition 
as  a  marriage  in  England,  that  is,  as  a  marriage  in  the  English 
sense  (pJ  * 

Notwithstanding  some  dicta  of  eminent  judges  in  the  Hyde 
c^se  and  elsewhere  (qA  it  would  nevertheless  appear  to  be  the 
better  view  that  a  marriage  contracted  in  a  country  in  which 
polygamy  is  recognized  is  not  necessarily  to  be  characterized 
as  polygamous  merely  by  reference  to  a  liberty  of  which  the 
parties  do  not  avail  themselves,  but  that,  on  the  contrary,  if 
the  marriage  is  in  intention  and  in  fact  monogamous,  it  is  en¬ 
titled  to  recognition  as  marriage  in  England,  even  though  the 
parties  are  domiciled  in  the  country  of  celebration  at  the  time 
of  the  marriage  ( rJ . 

While  judicial  approval  of  the  view  just  stated  appears  to 
be  lacking  in  England,  there  is  some  authority  in  Canada  and 
the  United  States  for  saying  that  a  marriage  monogamous  in 
fact  and  proved  or  inferred  to  be  monogamous  in  intention  may 
be  entitled  to  recognition  as  marriage  elsewhere.  In  Royal  v. 
Cudahy  Packing  Company  (sj  z  Mohammedan  man  and  wom¬ 
an,  Turkish  subjects,  were  married  as  Mohammedans  in  Syria 
some  years  before  1900.  The  Supreme  Court  of  Iowa  expressed 
the  opinion  that  the  marriage  was  entitled  to  recognition  as  mar- 

(p)  This  is  of  course  inconsistent  with  the  somewhat  vague  obiter 
dictum  of  Lord  Brougham  in  Warrender  v.  Warreuder,  (18S5),  2  Cl. 
&  F.  488,  at  p.  532,  that  under  a  polygamous  system  a  first  wife  is 
validly  married,  but  a  second  wife  is  not  married.  The  dictum  in 
question,  which  would  appear  to  be  illogical  and  wrong,  was  part 
of  other  observations  which  had  little  or  nothing  to  do  with  the 
question  to  be  decided. 

(q)  Harvey  v.  Famie  (1881),  6  PD.  35,*  cf,  47  L.Q.  Rev.  at  pp. 
.257-259. 

(r)  Cf,  47  L.Q.  Rev.  at  p.  255,  As  regards  the  original  validity 
of  the  marriage,  it  would  seem  to  be  immaterial  whether  the  parties 
subsequently  acquire  an  English  domicile  or  not,  but  of  course  the 
acquisition  of  an  English  domicile  may  be  an  essential  prerequisite 
to  the  granting  by  an  English  court  of  some  forms  of  matrimonial 
remedy, 

(a)  (1922),  195  Iowa  759,  190  N.W.  427.  The  decision  is  ap¬ 
proved  by  Vesey-Fitzgerald,  in  47.  L.Q.  Rev.  at  p.  262.  See  also 
wodrich,  Conflict  of  Laws  (2nd  ed.  1938)  321;  2  Beale,  Conflict  of 
Laws  (1935)  698. 
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riage,  the  man  not  having  married  another  wife  and  there  being 
no  evidence  that  he  had  intended  to  marry  more  than  one  wift 
or  that  monogamous  marriages  were  uncommon  in  Syria.  In 
the  Quebec  case  of  Connolly  v.  Woolrich  (tj  a  white  man  and 
a  woman  of  the  Cree  tribe  of  Indians  were  married  in  1 8  03 ,  in 
the  wilds  of  the  Athabaska  country  in  the  Indian  Territories 
(uJ,  now  part  of  Canada,  in  the  customary  manner  of  the  tribe. 
The  marriage  was  held  valid  in  Quebec,  partly  at  least  on  the 
ground  that  though  polygamy  was  practised  among  the  Indians 
themselves,  marriages  of  white  men  and  Indian  women  were 
monogamous  (vj,  Connolly  v.  Woolrich  was  distinguished  in 
the  later  English  case  of  In  re  Bethell  (ivj,  in  which  an  English¬ 
man  and  a  woman  of  the  Baralong  tribe  inhabiting  a  portion 
of  Bechuanland  in  South  Africa  outside  of  the  British  domin¬ 
ions  were  married  in  1883  according  to  the  customary  manner 
of  the  tribe.  The  marriage  was  held  to  be  void  (xj,  because 
polygamy  was  recognized  among  the  Baralongs,  and  the  evi¬ 
dence  was  clear  that  the  man  intended  to  contract  marriage  in 
the  Baralong  sense  only  and  was  not  willing  to  be  married  by 
a  clergyman  in  the  English  form.  In  the  Ontario  case  of  Robb 
V.  Robb  (yj  a  white  man  and  a  woman  of  the  Comox  tribe  of 
Indians  in  British  Columbia  were  married  in  1869  in  the  cus¬ 
tomary  tribal  manner.  The  court  distinguished  In  re  Bethell 
on  the  ground  that  polygamy  was  legal  in  the  Baralong  country, 
whereas  it  was  illegal  in  British  Columbia  (though  customary 


(t)  (1867),  11  L.C.  Jurist  197,  3  L.C.L.J.  14,  Monk  J.,  affirmed 
oy  a  majority  of  the  Court  of  Queen^s  Bench  in  Appeal,  sub  nom, 
Johmtone  v.  Connolly  (1869),  1  Revue  Legale  253. 

(u)  See  In  re  Lee  Cheong  (1923),  33  B.C.R.  109,  at  p.  129,  S.C. 
sub  nom.  Yew  v.  Attorney-General,  [1924]  1  D.L.R.  1166,  at  p.  1184. 

^  (v)  Connolly  v.  Woolrich  was  the  subject  of  some  vague  expres¬ 
sions  of  disapproval  in  the  later  Quebec  case  (in  which,  however, 
^exe  was  no  evidence  of  any  marriage,  even  in  the  Indian  form)  of 
Fraser  v.Pouhot  (1885),  13  Revue  Legale  520,  reported  sub  nom, 
J^es  V.  Fraser,  12  327.  Monk  J.,  now  a  member  of  the  Court  of 

Queen  s  Bench,  followed  his  own  decision  in  Connolly  v.  Woolrich  and 
dissented  from  the  majority  of  the  court,  which  held  the  marriage 
to  be  void. 


(w)  (1888),  38  Ch.  D.  220. 

sense  of  not  being  a  marriage  in  the  English 
sense.  The  decision  that  the  child  of  the  marriage  was  not  entitled 
to  succeed  in  England  to  movables  belonging  to  her  father’s  estate  is, 
It  IS  subnutt^,  justifiable  only  on  the  supposition  that  Bethell  was 
England  at  the  time  of  his  death.  Otherwise  this  part 
the  thesis  submitted  under  sub- 
S?  §- 1?*  From  this  point  of  view  the 

Bethell  case  is  further  discuss^  there. 

(V)  (1891),  20  O.R.  591. 
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in  the  Comox  tribe) ;  and  distinguished  Connolly  v.  Woolrtch 
on  the  ground  that  in  Athabaska  there  were  no  clergymen  or 
civil  ojficers  who  could  have  celebrated  a  marriage,  and  there¬ 
fore  the  Indian  ceremony  was  the  only  one  available  to  the 
parties,  whereas  in  British  Columbia  a  clergyman  or  a  civil 
officer  might  have  been  found  within  reasonable  distance. 
Without  regard  to  the  deductions  (perhaps  mutually  contra¬ 
dictory)  to  be  drawn  from  these  distinctions,  the  court  in  Robb 
V.  Robb  held  the  marriage  to  be  valid  on  a  ground  which  is 
not  relevant  tO'  the  subject  matter  of  this  chapter,  namely,  that 
by  reason  of  the  subsequent  conduct  of  the  parties  and  their 
passing  as  husband  and  wife  among  their  white  friends,  there 
was  raised  a  sufficient  presumption  that  they  had  at  some  time 
or  other  been  validly  married.  In  Connolly  v.  Woolrich  the 
judgments  upholding  the  marriage  were  also  based  in  part  on 
this  ground  iz). 

In  the  light  of  the  cases  discussed  above  the  following  pro¬ 
positions  are  submitted  as  being  reasonable:  (1)  In  the  case 
of  a  marriage  which  takes  place  in  a  country  in  which  polygamy 
is  illegal,  any  marriage  celebrated  in  accordance  with  the  auth¬ 
orized  forms  of  the  law  of  that  country  are  monogamous,  and 
any  other  marriages  celebrated  there  are  invalid.  (2)  In  the 
case  of  a  marriage  which  takes  place  in  a  country  in  which  poly¬ 
gamy  is  recognized  by  the  territorial  law,  or  in  an  unsettled 
or  uncivilized  country  in  which  there  is  no  territorial  law,  a 
further  distinction  should  be  made,  (a)  If  the  local  form  is 
obligatory  or  if  no  other  form  is  available,  a  marriage  which 
is  monogamous  in  intention  and  in  fact  should  be  recognized 
as  valid  elsewhere,  (b)  If  the  parties  have  a  choice  between  the 
local  form  and  their  own  form  (that  is,  the  form  of  their  own 
domiciliary  or  national  law)  or  have  an  opportunity  of  con¬ 
tracting  a  valid  monogamous  marriage  in  some  form  other  than 
the  local  form,  and  they  deliberately  choose  the  local  form, 
they  should  be  presumed  to  have  intended  a  polygamous  mar¬ 
riage,  and  their  marriage,  as  a  general  rule,  should  not  be  en¬ 
titled  to  recognition  as  marriage  in  the  sense  in  which  marriage 
is  understood  in  Christendom. 

(c)  Recognition  of  Foreign  Polygamous  Marriages, 

The  question  so  far  discussed  has  been  whether  a  so-called 

(z)  As  to  this  presumption  of  the  due  celebration  of  a  marriage, 
see  also  the  discussion  of  Leong  Sow  Nom  v.  Cfwi  Yee  You  (1934), 
49  B.C.R.  244,  [1934]  3  W.W.R.  686,  towards  the  end  of  chapter  13. 

42—— C«Ii. 
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marriage  is  entitled  to  recognition  in  England  because  it  is  a 
marriage  as  understood  in  Christendom  or  a  marriage  in  the 
English  sense.  In  answering  that  question  an  English  court 
must  necessarily  apply  its  own  rules  of  law  with  regard  to  the 
essential  character  of  marriage  to  the  kind  of  marriage  which 
it  finds  to  have  been  contracted  in  the  particular  case.  If  the 
court  decides  that  the  marriage  is  not  entitled  to  recognition  in 
England  as  a  marriage  in  the  English  sense,  because  it  is  poly¬ 
gamous,  the  task  of  the  court  is  not  necessarily  completed;  the 
case  may  raise  the  further  question  whether  the  marriage, 
such  as  it  is,  is  entitled  to  some  kind  of  recognition,  or  recogiri- 
tion  for  some  purposes  (aJ . 

The  case  of  Hyde  v.  Hyde  (b)  decided  merely  that  an  English 
divorce  court  would  not  decree  divorce  in  the  case  of  a  poly¬ 
gamous  marriage;  and  the  principle  involved  in  the  decision 
may  be  stated  more  broadly,  namely,  that  a  court  created  for 
the  purpose  of  granting  remedies  in  matrimonial  causes  in 
England,  and  the  practice  and  jurisdiction  of  which  are  at  least 
in  part  inherited  from  former  ecclesiastical  courts,  will  not 
grant  to  parties  to  a  polygamous  marriage  remedies  appropriate 
to  marriage  as  understood  in  Christendom,  but  inappropriate 
to  a  different  kind  of  marriage,  and  that  the  status  of  the  par¬ 
ties  created  by  marriage  in  the  one  sense,  or  the  rights  and  ob¬ 
ligations  resulting  from  that  status,  are  not  necessarily  the  same 
as  the  status,  and  the  rights  and  obligations  arising  therefrom, 
created  by  marriage  in  another  sense. 

Although  polygamy  is  an  institution  which  has  no  counter¬ 
part  in  English  law  and  which  is  even  rejected  by  English  law 
on  moral  or  religious  grounds  (cJ,  it  does  not  follow  that  it 
would  be  either  just  or  reasonable  or  in  accordance  with  law, 
that  an  English  court  should  refuse  to  give  any  recognition  to  a 
polygamous  marriage  validly  contracted  under  its  proper  for¬ 
eign  law  ( d)  or  should  afford  no  protection  to  the  parties  to 
such  a  marriage  or  the  children  of  such  a  marriage. 


(a)  See  the  articles  by  Vesey-Fitzgerald  and  Fitzpatrick  cited  in 
note  (1),  supra. 

(1866),  L.R.  1  P.  &  D.  130.  The  facts  are  stated  above:  see 
note  (n). 


Kahn,  Abhandlungen  zum  Internationalen  Priva- 
trecht  (1928),  vol.  1,  at  pp.  114-118. 

foreign  law,  it  need  hardly  be  pointed  out,  is 
<iuite  likely  to  be  the  law  of  some  part  of  the  British  dominions. 
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In  the  case  of  Hyde  v.  Hyde  itself,  the  court  defined  with 
some  care  the  limited  scope  of  the  decision  : 

In  conformity  with  these  views  the  court  must  reject  the  prayer 
of  this  petition,  but  I  may  take  the  occasion  of  here  observing  that 
this  decision  is  confined  to  that  object.  This  court  does  not  profess 
to  decide  upon  the  rights  of  succession  or  legitimacy  which  it  might  be 
proper  to  accord  to  the  issue  of  the  polygamous  unions,  nor  upon 
the  rights  or  obligations  in  relation  to  third  persons  which  people 
living  under  the  sanction  of  such  unions  may  have  created  for 
themselves.  All  that  is  intended  to  be  here  decided  is  that  as  be¬ 
tween  each  other  they  are  not  entitled  to  the  remedies,  the  adjudi¬ 
cation,  or  the  relief  of  the  matrimonial  law  of  England. 

Under  the  English  system  of  the  conflict  of  laws  the  clearest 
example  of  ''people  living  under  the  sanction  of  such  unions'' 
would  be  people  domiciled  in  a  country  in  which  polygamy  is 
recognized  and  practised,  and  marrying  under  the  law  of  that 
country,  but  it  is  probable  that  an  English  court  would  con¬ 
sider  that  the  proper  law  governing  a  polygamous  marriage 
might  in  some  circumstances  be  sufficiently  based  on  facts  other 
than  domicile  in  the  English  sense. 

The  right  view,  it  is  submitted,  is  that  parties  to  a  poly¬ 
gamous  marriage  which  is  valid  by  its  proper  law  acquire  by 
the  marriage  a  lawful  status  which  should  be  recognized  in 
England  as  such,  and  that  they  cannot  be  regarded,  either  soci¬ 
ally  or  legally,  as  unmarried  persons  living  in  a  state  of  con¬ 
cubinage;  and  that  it  is  immaterial  whether  after  the  marriage 
they  acquire  a  domicile  (in  the  English  sense)  in  England  or 
not.  Obviously  the  character  of  the  marriage  must  be  fixed  at 
its  inception,  and  if  it  is  originally  polygamous  under  its  pro¬ 
per  law,  the  change  of  domicile  cannot  either  entitle  it  to  recog¬ 
nition  as  a  marriage  in  the  English  sense  or  render  illegal  and 
void  what  is  originally  lawful  and  valid. 

The  recognition  in  England  of  the  lawful  status  created  under 
the  proper  foreign  law  does  not,  however,  necessitate  the  recog¬ 
nition  in  England  of  all  the  incidents  attaching  to  that  status 
by  the  foreign  law  or  of  all  the  rights  or  capacities  which  the 
parties  might  have  or  all  the  duties  or  incapacities  to  which 
they  might  be  subject  under  the  foreign  law  if)>  If  the  parties 
to  the  marriage  visited  or  took  up  their  residence  in  England, 
whether  they  became  domiciled  there  or  not,  they  would  prob¬ 
ably  be  obliged  to  pay  a  decent  measure  of  respect  to  English 
social  customs,  or,  at  least,  not  to  conduct  themselves  in  flagrant 


(e)  (1866),  L.R.  1  P.  &  D.  130,  at  p.  138,  Lord  Penzance. 

(/)  See  especially  Allen,  Status  and  Capacity  (1930),  46  L.Q. 
Rev.  277,  at  pp.  308-311. 
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disregard  of  such  customs.  While  the  husband  could  not  be 
convicted  of  bigamy  for  having  lawfully  married  two  wives 
abroad,  he  would  not  have  the  privilege  of  marrying  another 
wife  in  England  without  rendering  himself  criminally  liable  (gJ , 
The  powers  of  physical  coercion  which  the  husband  might  exer¬ 
cise  in  his  own  country  over  his  wife  or  wives  might  be  limited 
in  England  by  the  rules  of  English  law. 

It  is  not  easy  to  state  exactly  or  with  certainty  what  measure 
of  protection  an  English  court  might  afford  to  one  of  the 
parties  to  a  polygamous  marriage  who  are  living  in  England; 
there  are  obvious  difficulties  about  giving  relief  in  some  cir¬ 
cumstances,  and  there  is  danger  that  in  giving  relief  an  English 
court  may  be  doing  something  which  is  inconsistent  with  the 
real  character  of  the  marriage  according  to  its  proper  law.  There 
would  not  appear,  however,  to  be  any  reasonable  objection  to 
the  recognition  by  an  English  court  of  a  right  of  succession 
or  a  status  of  a  legitimate  child  of  the  marriage. 

In  the  case  of  In  re  Lee  Cheong  (h)  3,  Chinese  subject,  domi¬ 
ciled  in  China,  but  carrying  on  business  in  China  and  in  the 
Province  of  British  Columbia,  died  in  British  Columbia.  By 
his  will  he  gave  an  annuity  of  $1,000  to  each  of  his  two  wives, 
whom  he  had  lawfully  married  in  China,  and  it  was  held  in 
British  Columbia  that  each  of  his  wives  was  to  be  recognized 
as  wife  so  as  to  exempt  the  legacy  made  to  her  from  liability  for 
duty  under  the  provincial  Succession  Duty  Act.  Reference  was 
made  in  one  of  the  judgments  to  the  earlier  decision  of  the 
Privy  Council,  on  appeal  from  the  Supreme  Court  of  the  Straits 
Settlements,  in  the  case  of  Cheang  Thye  Phin  v.  Tan  Ah  Log 
(iJ  *  It  appeared  in  that  case  that  according  to  the  Chinese  law 
applicable  to  Chinese  residents  in  Penang,  a  man  might  have 
secondary  wives,  and  these  wives  had  the  status  of  wives  and 
their  children  were  legitimate.  It  was  therefore  held  that  Tan 
Ah  Loy  was  one  of  the  secondary  wives  of  the  deceased  Cheang 
Ah  Quee,  who  had  resided  and  carried  on  business  in  Penang  and 
that  she  was  entitled  to  a  widow's  share  in  his  estate.  The 
decision  of  the  Privy  Council  was  of  course  merely  that  the 
secondary  wife  was  entitled  to  share  in  the  estate  of  her  husband 


Jg)  Rex  V.  Naguib,  [19163  1  K.B.  359;  cf,  (1931),  47  L.Q.  Rev. 
253,  at  pp.  267-269. 

W  (1923),  33  B.C.R.  109,  S.C.,  sub  nom.  Yew  v.  Attomey-Gerv^ 
eraZ,  [1924]  1  D.L.R.  1166.  The  judgments  in  this  case  review  many 
of  tne  cases  mentioned  in,  tMs  chapter  and  some  others. 

(i)  [1920]  A.C.  369. 
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in  the  Straits  Settlements,  but  it  would  appear  to  be  a  reason¬ 
able  conclusion  that  if  her  husband  had  left  assets  in  England, 
an  English  court  would  have  held  that  she  was  entitled  to  share 
in  them;  and  it  is  submitted  that  the  British  Columbia  court 
was  right  in  holding,  in  a  parallel  case,  that  both  wives  of  the 
domiciled  Chinese  subject  were  wives  for  the  purpose  of  succes¬ 
sion  to  assets  in  British  Columbia  of  his  estate.  In  an  earlier 
English  case  of  Re  UUee  appeared  that  a  Mohammedan 

British  subject,  domiciled  in  British  India,  who  had  at  least 
one  wife  in  India,  went  through  a  Mohammedan  form  of  mar¬ 
riage  in  England  with  a  Christian  Englishwoman  who  did  not 
know  that  he  had  any  other  wife.  The  question  of  the  custody 
of  the  children  of  this  marriage  came  later  before  an  English 
court,  and,  it  being  assumed  that  the  marriage  was  a  nullity, 
it  was  proved  that  the  children  had  been  recognized  by  their 
father  and  were  therefore  entitled  to  the  status  of  legitimate 
children  in  India,  and  it  would  appear  from  the  judgments  in 
the  English  court  that  if  it  had  been  necessary  to  decide  the 
question  in  England,  the  legitimacy  of  the  children  would  have 
been  recognized  there  also.  In  the  United  States  the  question  of 
the  validity  of  marriages  between  members  of  American  Indian 
tribes,  celebrated  in  Indian  territory  according  to  the  Indian 
forms,  has  frequently  come  before  the  courts,  and  the  courts 
have,  as  a  general  rule,  held  that  a  marriage  of  this  kind,  even 
though  polygamous  in  nature,  creates  a  status  which  is  entitled 
to  recognition,  at  least  for  the  purposes  of  succession  to  pro¬ 
perty  and  legitimacy  of  children  (k) , 

In  the  case  of  In  ve  Bet  hell  il),  the  marriage  of  Bethell  with 
a  woman  of  the  Baralong  tribe  in  Bechuanaland  outside  of  the 
British  dominion,  was  held  by  an  English  court  to  be  poly¬ 
gamous,  and  there  seems  to  be  no  reason  for  jfiinding  fault  with 
this  conclusion  (mJ ,  but  the  court's  denial  of  the  right  of  suc¬ 
cession  to  movables  in  England  of  a  child  of  the  marriage  is 
more  difficult  to  justify.  If  we  suppose  that  Bethell  was  con¬ 
tinuously  domiciled  in  England,  notwfthstanding  his  sojourn 
in  the  Baralong  country,  or  at  least  that  he  was  domiciled  in 

(i)  (1886),  53  L.T.  711,  64  L.T.  286;  c/.  Westlake,  Private  Inter¬ 
national  Law,  §  58. 

(&)  See  (ioodrich,  Conflict  of  Laws  (2nd  ed.  1938)  319;  2  Beale, 
Conflict  of  Laws  (1935)  677,  701. 

(l)  (1888),  38  Ch.  D.  220. 

(m)  See  sub-heading  (b)  of  the  present  §  13,  supra. 


662 


Chap,  40.  Marriage  and  Divorce 


England  at  the  time  of  his  death  (n) ,  it  would  follow  that  the 
child  of  the  polygamous  marriage  would  not  be  entitled  under 
the  English  domestic  law  of  succession.  If  on  the  other  hand, 
Bethell  was  domiciled  in  the  Baralong  country  at  the  time  of 
his  death,  there  would  seem  to  be  no  justification  for  denying 
the  status  of  the  child  as  a  legitimate  child  and  therefore  entitled 
to  such  rights  of  succession  as  might  be  conferred  by  Baralong 
law. 


Postscript  (1946) 

The  foregoing  §  13  is  substantially  a  reprint  of  the  corres¬ 
ponding  portion  of  my  report  submitted  to  the  International 
Congress  of  International  Law  (The  Hague,  1932),  published 
in  Canada  later  in  the  same  year  (o).  Contemporaneously  a 
valuable  article  by  Beckett  appeared  under  the  title  The  Recog¬ 
nition  of  Polygamous  Marriages  under  English  Law  (p).  Sub¬ 
sequently  the  subject  of  polygamous  marriages  has  been  discussed 
by  Johnson  iq)  and  Cheshire  (rJ.  It  is  gratifying  to  find  that 
in  spite  of  inevitable  differences  of  opinion  on  some  points,  we 
are  all  in  substantial  agreement  on  the  main  conclusion  that 
a  polygamous  union  contracted  under  its  proper  foreign  law 
creates  a  status  of  the  parties  as  married  persons  and  of  the 
children  of  the  marriage  as  legitimate  children  which  is  entitled 
to  some  measure  of  recognition  in  another  country,  even  though 
the  union  is  not  a  '‘marriage”  in  the  sense  in  which  that  word  is 
defined  by  the  law  of  that  country. 

The  "main  conclusion”  above  mentioned  has  been  confirmed 
by  recent  English  judicial  decisions  which  are  especially  inter¬ 
esting  because  the  question  of  the  recognition  of  foreign  polyg¬ 
amous  marriages  has  presented  itself  to  the  courts  in  a  novel 
manner.  It  may  be  assumed  that  a  party  to  a  polygamous 
marriage  is  not  entitled  to  sue  in  England  for  a  declaration  of 
the  nullity  of  the  marriage,  because,  as  held  in  Hyde  v.  Hyde 


I^  favour  of  the  view  that  BethelPs  English  domicile  was  the 
controlling  element  in  the  decision,  see  Fitzgerald,  Non-Christian 
Marriage  (1900),  2  Jo.  Comp.  Leg.,  2nd  series,  350,  at  pp.  383-387. 
It  is  steted  in  the  judgment  (38  Ch.  D,  at  p.  233)  that  the  portion  of 
2*“®  ® ^  certificate  which  found  that  BethelRs  domicile  was 

English  had  not  been  excepted  to. 

(0)  [1932]  4  D.L.R.  16-28. 

(p)  (1932),  48  L.Q.  Rev.  341. 


(g)  Conflict  of  Laws,  vol.  1  (1933)  309  ff. 

(r)  Private  International  Law  (2nd  ed.  1938)  317  ff.,  380  ff. 
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(sJ,  the  remedies  available  in  matrimonial  causes  in  English 
law  are  appropriate  to  marriage  as  understood  in  Christendom, 
or  in  the  English  sense,  but  are  inappropriate  to  marriage  in  a 
different  sense.  There  is,  however,  a  more  substantial  reason 
why  a  party  to  a  polygamous  marriage  cannot  successfully  sue 
for  annulment  in  England,  namely,  because  the  marriage  is 
neither  void  nor  voidable,  but  on  the  contrary  is  an  existing  re¬ 
lation  between  the  parties  which  is  inconsistent  with,  and  con¬ 
sequently  renders  void,  a  subsequent  marriage  of  either  of  the 
parties  to  another  person.  That  other  person  may,  consistently 
"^ith  the  Hyde  case,  sue  for  a  declaration  of  nullity  of  the  sub¬ 
sequent  marriage. 

In  Srint  Vasan  (otherwise  Clayton)  v.  Srini  Vasan  (t)  the 
the  petitioner,  an  English  woman,  asked  for  a  declaration  of  the 
nullity  of  her  marriage,  celebrated  in  England,  with  the  re¬ 
spondent,  who  was  a  Hindu  domiciled  in  India,  but  temporarily 
resident  in  England,  and  who  had  a  wife  in  India,  a  Hindu 
whom  he  had  married  in  India  in  accordance  with  Hindu  law. 
It  having  been  proved  that  the  Hindu  marriage,  although  po¬ 
tentially  polygamous,  was  a  valid  and  existing  marriage  by 
Hindu  law,  Barnard  J.  held  that  the  subsequent  marriage  of  the 
petitioner  and  the  respondent  was  void.  The  learned  judge 
quoted  with  approval  a  passage  from  Beckett's  article,  referred 
disapprovingly  to  unnamed  ''text  books"  (uj,  and  relied 
chiefly  on  the  speech  of  Lord  Maugham  L.C.  before  the  Com¬ 
mittee  of  Privileges  in  the  House  of  Lords  in  the  Stnha  Peerage 
Claim  (vJ . 

Again,  in  Baindail  (otherwise  Lawson)  v.  Baindail  (w)^ 
Barnard  J.  followed  his  own  previous  decision  in  the  Srint 
Vasan  case,  and  an  appeal  to  the  Court  of  Appeal  was  dismissed, 
the  court  relying  chiefly  on  the  speech  of  Lord  Maugham  in 
the  Sinha  Peerage^  case  in  favour  of  the  view  that  a  Hindu 
marriage  is  entitled  to  recognition  in  England.  Lord  Greene 
M.R.  admitted  that  he  did  not  know  whether  there  were  any 
purely  English  cases  on  the  point,  but  said  "there  are  no  doubt 
cases  in  the  Privy  Council."  The  respondent  in  the  Baindail 
case,  while  domiciled  in  India,  married  a  Hindu  woman  accord- 


(s)  (1866),  L.R.  1  P.  &  D.  130. 

(t)  [1946]  P.  67. 

(u)  His  researches  were  in  this  respect  far  from  being  exhaustive, 

(v)  Journals  of  the  House  of  Lords,  1939,  vol.  171,  p.  350. 

(w)  [1946]  P.  122. 
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ing  to  Hindu  rites  and  that  marriage  was  still  existing  when  he 
went  throuh  the  ceremony  of  marriage  in  England  with  an 
English  woman.  On  her  petition  the  subsequent  marriage  was 
declared  to  be  null. 

Lord  Greene  M.R.  carefully  pointed  out  that  his  opinion 
related  solely  to  the  facts  of  the  particular  case  which  were 
connected  with  the  validity  of  the  English  marriage  in  the 
circumstances,  but  the  passage  which  he  quoted  from  Lord 
Maugham's  speech  in  the  Sinha  Peerage  case  includes  the  state¬ 
ment  that  ''  a  Hindu  marriage  between  persons  domiciled  in 
India  is  recognized  in  our  courts,  that  the  issue  are  regarded 
as  legitimate  and  that  such  issue  can  succeed  to  property,  with 
the  possible  exception  to  which  I  will  refer  later"  (x).  On 
the  other  hand,  Lord  Greene  made  some  general  observations 
on  the  distinction  between  the  existence  of  status  and  capacity 
incidental  to  status.  These  observations  are  important  in  the 
conflict  of  laws  far  beyond  the  scope  of  the  decision  in  the 
particular  case  {yJ .  He  said  iz)  : 

- the  courts  of  this  country  do  for  some  purposes  give  effect 

to  the  law  of  the  domicile  as  affixing  or  imposing  a  particular  status 
on  a  given  person.^  It  would  be  wrong  to  say  that  for  all  purposes 
the  law  of  the  domicile  is  necessarily  conclusive  as  to  capacity  arising 
from  status.  There  are  some  things  which  the  courts  of  this 
country  will  not  allow  a  person  in  this  country  to  do  whatever  status 
with  its  consequential  capacity  or  incapacity  the  law  of  his  domicile 
may  give  him.  The  case  of  slavery,  of  course,  is  an  obvious  case. 
The  status  of  slavery  would  not  be  recognized  here,  and  a  variety  of 
other  things  involved  in  status  will  not  be  recognized  here.  In  the 
case  of  infants  where  different  countries  have  different  laws,  it 
^rtainly  is  the  view  of  high  authority  here  that  capacity  to  enter  in 
England  into  an  ordinary  commercial  contract  is  determined  not  by 
the  law  of  the  domicile  but  by  the  lex  loci,  I  refer  to  the  illustrations 
in  order  to  show  that  there  cannot  be  any  hard  and  fast  rule  relating 
to  the  apjjlication  of  the  law  of  the  domicile  as  determining  status 
and  capacity  for  the  purpose  of  transactions  in  this  country. 


(ar)  That  is,  the  exception  of  inheritance  of  real  property,  and 
possibly  some  other  cases:  cf.  [19463  P.  67,  at  p.  69. 

chapter  4,  §  8,  at  pp.  79  ft,,su.pra.  See  also  chapter  39, 
in  which  I  have  ventured  to  criticize  Scott  L.J.'s  theory  of  the  uni¬ 
versality  of  status  and  its  incidents. 

(z)  [19463  P.  at  p.  128. 


Chapter  XLL 


RECOGNITION  OF  FOREIGN  DIVORCES:  THE 
FULL  FAITH  AND  CREDIT  CLAUSE^ 

The  case  of  Williams  v.  State  of  North  Carolina  (a)  decided 
by  the  Supreme  Court  of  the  United  States  on  December  21, 
1942,  is  not  only  an  important  case  on  the  constitutional  law 
ol  the  United  States,  but  is  also  of  great  interest  to  Canadians 
by  reason  of  the  doctrine  stated  in  Armitage  v*  Attorney -General 
(bJ,  In  the  latter  case  it  was  held  that  a  divorce  granted  by 
a  court  of  a  state  in  which  the  parties  were  not  domiciled 
(South  Dakota)  was  entitled  to  be  recognized  in  England  be¬ 
cause  the  divorce  would  be  recognized  as  valid  by  a  court  of 
the  domicile  (New  York)  if  the  question  arose  there.  The 
decision  was  only  that  of  a  single  judge,  but  it  has  not  since 
been  overruled  or  dissented  from,  and  would  appear  to  be  justi¬ 
fiable  because  it  avoids  the  absurdity  of  a  court  which  bases  its 
own  divorce  jurisdiction  on  domicile  declaring  invalid  a  divorce 
which  is  valid  in  the  country  of  the  domicile,  and  has  the  de¬ 
sirable  result  of  reducing  the  number  of  cases  in  which  parties 
are  divorced  in  one  country  and  still  man  and  wife  in  another 
country  (cj.  The  principle  of  the  Armitage  case  applies  not 
only  if  the  divorce  must,  under  the  Constitution  of  the  United 
States,  be  recognized  as  valid  by  a  court  of  the  domicile,  but 
also  if  the  court  of  the  domicile,  though  not  compelled  to  re¬ 
cognize  the  validity  of  the  divorce,  would  in  fact  recognize  its 
validity. 

Until  the  Williams  case  was  decided  by  the  Supreme  Court 
of  the  United  States,  the  question  whether  a  divorce  decree  made 


*This  chapter  reproduces  two  case  comments  published  (1943), 
21  Canadian  Bar  Review  135-141,  and  (1945),  23  Canadian  Bar 
Review  591-595. 

(а)  (1942),  317  U.S.  287,  63  Supreme  Court  Reporter  207.  In 
the  latter  portion  of  this  chapter  this  case  is  called  WdUaTm  i,  in 
order  to  distinguish  it  from  a  subsequent  case  between  the  same 
parties,  referred  to  as  Williams  11. 

(б)  C19063  P.  136,  Sir  Gorell  Barnes  P.  This  case  is  discussed 
in  chapter  40,  §  6(b). 

(c)  The  results,  in  various  circumstances,  of  the  combined  eifect 
of  the  doctrine  of  the  Armitage  case  and  of  the  Divorce  Jurisdiction 
Act,  1930,  are  discussed  in  chapter  40,  §  6(b). 
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in  one  of  the  United  States  must,  under  the  'Tull  Faith  and 
Credit  Clause’*  of  the  Constitution  of  the  United  States  (d)  be 
recognized  as  valid  in  another  state  was  the  subject  of  a  form¬ 
idable  mass  of  critical  writing  in  the  United  States.  Much  of 
the  controversy  raged  around  the  decision  of  the  Supreme  Court 
in  Haddock  v.  Haddock  (e) .  That  case 

involved  a  suit  for  separation  and  alimony  brought  in  New  York 
by  the  wife  on  personal  service  of  the  husband.  The  husband  pleaded 
in  defence  a  divorce  decree  obtained  by  him  in  Connecticut  where  he 
had  established  a  separate  domicile.  This  court  [the  Supreme  Court 
of  the  United  States]  held  that  New  York,  the  matrimonial  domi¬ 
cile  where  the  wife  still  resided,  need  not  give  full  faith  and  cre^t 
to  the  Connecticut  decree,  since  it  was  obtained  by  the  husband  wlro 
wrongfully  left  his  wife  in  the  matrimonial  domicile,  service  on  her 
having  been  obtained  by  publication  and  she  not  having  entered  an 
appearance  in  the  action. 

The  Haddock  case  may  seem  strange  to  a  lawyer  trained  in 
the  law  of  England  or  the  law  of  any  of  the  common  law 
provinces  of  Canada,  because,  apart  from  the  question  of  the 
lack  of  effective  service  on  the  defendant  and  of  opportunity  to 
defend  (pj,  the  Connecticut  court,  being  the  court  of  the  domi¬ 
cile  of  the  husband  (and  therefore  the  domicile  of  both  husband 
and  wife  according  to  English  law)  had  jurisdiction  according 
to  English  law.  It  should  be  noted,  however,  that  the  Haddock 
case  was  based  upon  the  theory  that  a  court  of  the  country  of 
the  "matrimonial  domicile,”  that  is,  the  place  where  the  parties 
last  lived  as  husband  and  wife  with  the  intent  of  making  that 
place  their  home,  and  which,  although  wrongfully  abandoned 
by  one  of  the  parties,  is  still  the  domicile  of  the  other  party 
when  the  divorce  action  is  brought  (hJ ,  has  a  predominant 

(d)  Article  4,  s.  1 :  '^Full  Faith  and  Credit  shall  be  given  in  each 
State  to  the  public  Acts,  Records  and  Judicial  Proceedings  of  every 
other  State.  And  the  Congress  may  by  general  Laws  prescribe  the 
Manner  in  which  such  Acts,  Records  and  Proceedings  shall  be  proved, 
and  the  Effect  thereof.’'  By  an  Act  of  Congress  it  is  provided  that 
judgments  shall  have  such  faith  and  credit  given  to  them  in  every 
court  within  the  United  States  as  they  have  by  law  or  usage  in  the 
courts  of  the  State  from  which  they  are  taken.” 

(e)  (1906),  201  U.S.  562. 

(/)  As  related  in  the  judgment  of  the  majority  of  the  court  in 
the  W-uliams  case. 

Of,  Rudd  V.  Rudd,  [1924]  P.  72;  Rex  v.  Brinkley  (1907),  14 
O.L.R.  434;  Delaporte  v.  Delaporte  (1927),  61  O.L.R.  302,  [1927]  4 
V.  Bavin,  [1939]  O.R.  385,  [1939]  2  D.L.R.  278, 

3  B.L.R.  328. 

( ^)  Matrimonial  domicile  in  this  sense  must  of  course  be  dis- 
tinguisi^d  from  the  matrimonial  domicile  which  was  rejected  as  the 
A  jurisdiction  in  LeMesnrier  v.  LeMesuHer,  [1895] 

A.G.  517.  C/.  Goodrich,  Conflict  of  Laws  (2nd  ed.  1938)  346. 
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claim  to  exercise  divorce  jurisdiction  with  regard  to  the  parties. 
This  theory  is,  to  say  the  least,  quite  as  respectable  as  the  Eng¬ 
lish  doctrine,  rejected  in  the  Haddock  case,  that  a  husband  may 
desert  his  wife  in  the  country  of  their  common  domicile,  acquire 
a  new  domicile  in  another  country  and  thus  impose  the  new 
domicile  on  his  wife,  and  then  obtain  a  valid  divorce  in  the 
country  of  the  new  domicile.  The  English  doctrine  is  based 
upon  the  purely  mechanical  application  of  two  separate  coniiict 
rules,  namely,  that  divorce  jurisdiction  is  based  upon  the  domi¬ 
cile  of  the  parties,  and  that  the  domicile  of  the  wife  is  that  of 
toe  husband.  The  woman  is  '"caught  by  a  complex  of  rules 
of  law,  each  of  them  not  unreasonable,  but,  when  fused  to¬ 
gether,  producing  hardship"  (iJ,  The  rule  that  divorce  juris¬ 
diction  is  based  on  the  domicile  of  the  parties  is  in  itself  reas¬ 
onable,  but  the  social  value  of  the  rule  is  clear  only  if  the 
common  domicile  of  the  parties  is  a  reality  ( jJ ,  and  vanishes 
into  thin  air  when  it  is  applied  to  the  case  of  a  husband  who 
deserts  his  wife  and  who  either  acquires  a  new  domicile  in  an¬ 
other  country  or  whose  new  or  present  domicile  is  practically 
unascertainable,  and  the  situation  leads  to  the  logical,  but  un¬ 
just,  result  exemplified  in  Attorney-General'  for  Alberta  v.  Cook 
(k).  Again,  in  the  analogous  case  of  the  combination  of  the 
rule  that  succession  to  movables  is  governed  by  the  law  of  the 
domicile  with  the  rule  that  the  wife's  domicile  is  that  of  the 
husband,  we  get  the  logical,  but  absurd,  result  exemplified  by 
Lord  Advocate  v.  Jaffrey  {V .  It  is  respectfully  submitted  that 
in  some  at  least  of  these  situations  the  English  courts  or  the 
House  of  Lords  or  the  Privy  Council  ought,  before  it  was  too 
late,  to  have  given  some  consideration  to  the  question  whether 
separate  conflict  rules,  each  of  which  was  presumably  formu¬ 
lated  because  it  served  some  useful  social  purpose,  should  have 

(^)  See  Hughes,  Judicial  Method  and  the  Problem  of  Ogden  v. 
Ogden  (1928),  44  L.Q.  Rev.  217.  For  suggestions  as  to  the  remedy 
for  the  grotesquely  unjust  situation  of  the  woman  in  Ogdem  v. 
Ogden,  [1908]  P.  46,  see  chapter  40,  §  8. 

(j)  It  would  appear  probable  that  the  Privy  Council  in  LeMes^ 
uHer  V.  LeMesurier,  [1895]  A.C.  517,  at  p,  540,  had  this  situation 
in  mind  when  it  said  that  ,  the  domicile  for  the  time  being  of  the 
married  'pair  alfords  the  only  true  test  of  jurisdiction  to  dissolve 
their  marriage,  and  that  it  is  both  just  and  reasonable  that  the 
differences  of  married  people  should  be  adjusted  in  accordance  with 
the  laws  of  the  community  to  wMch  they  belong, 

(k)  [1926]  A.C.  444,  [1926]  2  D.L.R.  762,  [1926]  1  W.W.R.  742. 
As  to  this  case,  see  chapter  40,  §  5. 

(Z)  [1921]  1  A.C.  146,  11  Brit.  R.C.  1. 
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been  mechanically,  and  even  logically,  combined  without  the 
slightest  regard  to  the  injustice  or  absurdity  of  the  result.  In 
some  situations  at  least,  it  would  seem  that  these  courts  might 
well  have  considered,  before  it  was  too  late,  whether  a  more 
respectable  solution  might  be  found  by  recognizing  that  in  some 
circumstances  and  for  some  purposes  a  wife  should  be  able  to 
retain  or  acquire  a  domicile  separate  from  that  of  her  husband. 
In  other  words,  the  courts  might,  before  it  was  too  late,  have 
laid  stress  on  the  social  purpose  of  the  rules  that  succession  to 
movables  and  divorce  jurisdiction  are  governed  by  the  law  of 
the  domicile,  and  have  considered  as  a  new  situation,  requiring 
the  formulation  of  a  new  rule,  the  case  of  the  husband  and 
wife  who  are  living  separate  from  each  other  in  different  coun¬ 
tries,  instead  of  applying  the  seven  century  old  common  law 
doctrine  stated  by  Bracton,  Littleton,  Coke  and  Blackstone,  in 
Latin,  law  French  and  English,  that  husband  and  wife  are  one 
person  in  law  imJ , 

Haddock  v.  Haddock  in)  was  expressly  overruled  by  the 
Supreme  Court  in  Williams  v.  State  of  North  Carolina,  of 
which  the  facts  must  now  be  shortly  stated.  O.  B.  Williams 
and  Carrie  Wyke  were  married  in  North  Carolina  in  1916  and 
lived  together  there  until  May,  1940,  and  had  four  children. 
Lillie  Shaver  and  Thomas  Hendrix  were  married  in  North 
Carolina  in  1920  and  lived  together  there  until  May,  1940. 
At  that  time  Williams  and  Mrs.  Hendrix  went  to  Las  Vegas, 
Nevada,  and  on  June  26,  1940,  each  commenced  a  divorce 
action.  Williams  obtained  a  divorce  decree  on  August  26, 
1940,  and  Mrs.  Hendrix  on  October  4,  1940.  On  the  latter 
date  they  were  married  to  each  other  in  Nevada,  and  thereafter 
returned  to  North  Carolina  where  they  lived  together  until 
they  were  prosecuted  for  bigamous  cohabitation  under  a  North 
Carolina  statute.  The  situation  was  stated  in  Jackson  J.'s  dis¬ 
senting  judgment  as  follows: 

In  May  of  1940  Mr.  Williams  and  Mrs.  Hendrix  left  their  homes 
and  respective  spouses,  departed  the  state,  but  after  an  absence  of  a 
few  weeks  reappeared  and  set  up  housekeeping  as  husband  and  wife. 
North  Carolina  then  had  on  its  hands  three  marriages  among  four 
people  in  the  form  of  two  broken  families,  and  one  going  concern. 


(w)  Cf.  the  amazing  use  of  quotations  from  these  authors  in 
Attome^.General  for  Albei-ta  v.  Cook,  [19263  A.C.  at  pp.  460,  461, 
C19263  2  p.L.R.  at  p.  773,  [19263  1  W.W.R.  at  p.  753.  Why  these 
authors  should  be  quoted  in  the  discussion  of  domicile  in  a  modern 
conflict  rule  is  difficult  to  understand. 

r/  notes  (e)  and  (/),  supra;  sed  cf.  Cook,  Is  Haddock  v. 

Haddock  Overruled  (1943),  18  Indiana  L.J.  165. 
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What  problems  were  thereby  created  as  to  property  or  support  and 
maintenance,  we  do  not  know.  North  Carolina,  for  good  or  ill,  has 
a  strict  policy  as  to  divorce.  The  situation  is  contrary  to  its  laws, 
and  it  has  attempted  to  vindicate  its  own  law  by  convicting  the 
parties  of  bigamy. 

In  the  criminal  proceedings  in  North  Carolina  the  jury's 
verdict  of  guilty  was  a  general  one,  which  of  course  did  not 
disclose  whether  the  verdict  was  based  on  the  supposed  invalid¬ 
ity  of  the  Nevada  divorce  decrees  or  on  other  grounds,  and 
consequently  the  Supreme  Court  of  the  United  States,  review¬ 
ing  a  judgment  of  the  Supreme  Court  of  North  Carolina  affirm¬ 
ing  the  conviction,  was  obliged  to  pass  upon  the  question  whe¬ 
ther  the  divorce  decrees  must  be  recognized  in  North  Carolina 
under  the  Full  Faith  and  Credit  Clause.  I  do  not  venture  to 
express  any  opinion  on  the  scope  of  the  famous  clause,  or 
upon  the  proposition  quoted  with  approval  by  the  Supreme 
Court  of  the  United  States  that  the  ‘Very  purpose"  of  the  clause 
was  “to  alter  the  status  of  the  several  states  as  independent 
foreign  sovereignties,  each  free  to  ignore  obligations  created 
under  the  laws  or  by  the  judicial  proceedings  of  the  others, 
and  to  make  them  integral  parts  of  a  single  nation,"  but  the 
facts  of  the  Williams  case  seem  to  render  it  a  peculiarly  un¬ 
fortunate  one  in  which  to  expound  and  apply  the  policy  of  the 
clause  in  its  extreme  form. 

Each  of  the  Nevada  decrees  was  based  upon  a  finding  that  “the 
plaintiff  has  been  and  is  now  a  bona  fide  and  continuous  resi¬ 
dent  of  the  County  of  Clark,  State  of  Nevada,  and  had  been 
such  resident  for  more  than  six  weeks  immediately  preceding 
the  commencement  of  this  action  in  the  manner  prescribed  by 
law"  —  the  relevant  Nevada  statute  having  provided  that  di¬ 
vorce  might  be  obtained  by  complaint  “to  the  district  court  of 
any  county  ...  in  which  the  plaintiff  shall  reside  ...  or  if 
plaintiff  shall  have  resided  six  weeks  in  the  state  before  suit  be 
brought  ..."  The  judgment  of  the  majority  of  the  Supreme 
Court  of  the  United  States  says  that  the  findings  made  in  the 
divorce  decree  “must  be  treated  on  the  issue  before  us  as  meet¬ 
ing"  the  requirement  that  domicile  of  the  plaintiff  is  “essential 
in  order  to  give  the  court  jurisdiction  which  will  entitle  the 
divorce  decree  to  extraterritorial  effect,  at  least  when  the  de¬ 
fendant  has  neither  been  personally  served  nor  entered  an  ap¬ 
pearance,"  —  “For,"  says  the  judgment,  “it  seems  clear  that  the 
provision  of  the  Nevada  statute  that  a  plaintiff  in  this  type  of 
case  must  ‘reside'  in  the  state  for  the  required  period  requires 
him  to  have  a  domicile  as  distinguished  from  a  mere  residence 
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in  the  state/'  All  this  would  seem  to  furnish  a  flimsy  basis 
for  basing  the  validity  of  the  Nevada  decrees  throughout  the 
United  States  on  the  domicile  of  the  plaintiffs  in  Nevada,  and 
it  is  sufficient  for  the  present  purpose  to  refer  to  the  devastating 
criticism  expressed  in  the  dissenting  judgment  of  Jackson  J. 
It  is,  however,  stated  in  the  judgment  of  the  majority  that 
North  Carolina  did  not  seek  to  sustain  the  judgment  below 
on  the  ground  that  the  plaintiffs  were  not  domiciled  in  Nevada, 
and,  because  the  jury's  verdict  in  the  North  Carolina  proceed¬ 
ings  was  a  general  one,  the  majority  of  the  Supreme  Court  of 
the  United  States  seemed  to  be  obliged  to  decide  the  constitu¬ 
tional  question  without  any  serious  discussion  of  the  question 
of  domicile.  Obviously,  if  a  case  should  arise  in  which  'the 
facts  are  substantially  similar  to  the  Wmiams  case  except  that 
North  Carolina  distinctly  raises  the  issue  of  domicile,  and  at¬ 
tacks  the  alleged  Nevada  domicile  as  being  a  sham,  and  the  issue 
is  not  confused  by  a  general  verdict,  the  Supreme  Court  might 
without  difficulty  distinguish  the  Williams  case.  As  it  stands 
the  judgment  of  the  majority  of  the  court  in  the  Williams  case 
has  an  air  of  unreality,  reminiscent  of  Alice's  Adventures  in 
Wonderland.  The  court,  having  come  to  the  conclusion  that 
it  was  not  at  liberty  to  form  an  independent  opinion  as  to  the 
reality  or  unreality  of  the  Nevada  domicile,  or  that  it  must 
assume  the  reality  of  that  domicile,  then  proceeds  with  appar¬ 
ent  seriousness  to  speak  of  the  right  or  power  of  Nevada  with 
regard  to  ''its  domiciliaries."  The  conclusion  seems  to  be 
perfectly  logical,  if  the  premise  of  Nevada  domicile  is  assumed, 
but  seems  to  be  absurd  as  applied  to  the  facts  relating  to  domi¬ 
cile  —  even  as  those  facts  are  coldly  recited  in  the  judgment  of 
the  majority,  and  without  reference  to  the  warmth  of  social 
consciousness  manifested  in  the  dissenting  judgment  of  Jack- 
son  J.  when  he  discusses  the  same  facts.  In  conclusion,  the  dis¬ 
senting  judgment  of  Murphy  J.  includes  the  following  pas¬ 
sage: 

In  recognition  of  the  paramount  interest  of  the  state  of  domicile 
over  the  marital  status  of  its  citizens,  this  court  has  held  that 
actual  good  faith  domicile  of  at  least  one  party  is  essential  to  confer 
authority  and  jurisdiction  on  the  courts  of  a  state  to  render  a 
that  will  be  entitled  to  extraterritorial  effect  under 
the  Full  Faith  and  Credit  Clause  (o),  even  though  both  parties  per- 
When  the  doctrine  of  those  cases  is  applied  to 
the  facts  of  this  one,  the  question  becomes  a  simple  one:  Did  peti¬ 
tioners  acquire  a  bona  fide  domicile  in  Nevada?  I  agree  with  my 

(o)  Sell  V.  Bell  (1901),  181  U.S.  175. 

(p)  ATidrews  v.  Andrews  (1903),  188  U.S.  14. 
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brother  Jackson  that  the  only  proper  answer  on  the  record  is,  no. 
North  Carolina  is  the  state  in  which  petitioners  have  their  roots, 
the  state  to  wihich  they  immediately  returned  after  a  brief  absence 
just  sufficient  to  achieve  their  purpose  under  Nevada's  requirements. 
It  follows  that  the  Nevada  decrees  are  entitled  to  no  extraterritorial 
effect  when  challenged  in  another  state. 

Williams  v.  North  Carolina  Redivivas 

In  the  foregoing  comment  on  Williams  v.  State  of  North 
Carolina  (aj,  I  pointed  out  that  the  case  is  not  only  a  leading 
case  on  the  constitutional  law  of  the  United  States,  but  is,  by 
»§ason  of  the  doctrine  of  Armitage  v.  Attorney -General  (bj, 
also  important  with  regard  to  the  recognition  of  foreign  di¬ 
vorces  in  England  and  Canada  and  elsewhere  in  the  Anglo- 
Dominion  legal  world  (c).  The  case  may  now  be  conveniently 
called  Williams  L  because  on  May  21,  1945,  the  Supreme 
Court  distinguished  it,  and  reached  a  different  conclusion  in  an¬ 
other  case  bearing  the  same  name  ( d)  arising  between  the  same 
parties,  which  may  conveniently  be  called  Williams  11  (e) . 

By  way  of  justification  for  my  venturing  to  make  even  a 
brief  voyage  into  the  troubled  waters  of  American  constitutional 
law,  it  seems  prudent  to  remind  Canadian  readers  again  of  the 
doctrine  stated  by  an  able  and  experienced  English  divorce 
judge  (Sir  Gorell  Barnes,  afterwards  Lord  Gorell)  in  Armitage 
V.  Attorney-General,  already  cited.  The  doctrine  is  that  a 
divorce  decreed  by  a  court  which  is  not  that  of  the  husband's 
domicile  will  nevertheless  be  recognized  in  England  if  it  ap¬ 
pears  that  it  would  be  recognized  by  a  court  of  the  domicile.  In 
the  particular  case  the  English  court  held  that  the  husband  was 
domiciled  in  New  York  when  a  divorce  was  decreed  in  South 


(a)  (1942),  317  U.S.  287,  63  Supreme  Court  Reporter  207. 

(b)  C19063  P.  135;  c/.  chapter  40,  §  6(b). 

(c)  This  was  pointed  out  by  Tuck,  Can  We  Afford  to  Ignore  the 
American  Law  of  Divorce  (1944),  22  Can.  Bar  Rev.  62. 

(d)  Williams  et  al,  v.  State  of  North  Carolina  (1945),  325  U.S. 
226,  65  Supreme  Court  Reporter  1092. 

(e)  These  convenient  short  titles  are  used  in  an  article  by  Cor¬ 
win,  Out-Haddocking  Haddock  (1945),  93  U.  of  Penn.  L.  Rev.  341,  in 
which  the  decision  in  WilliaTnis  II  is  ^  vigorously  criticized.  Oth^r 
articles  which  have  already  been  published  and^  which  ^cuss  Wil¬ 
liams  II  include  Lorenzen,  Extraterritorial  Divorce:  Wmiams  v. 
North  Carolina  II  (1945),  54  Yale  L.J.  799;  Powell,  And  Repent  at 
Leisure:  an  Inquiry  into  the  Unhappy  Lot  of  'Hiose  Whom  Nevada 
Hath  Joined  Together  and  North  Carolina  Hath  Put  Asunder  ( 1945) , 
58  Harv.  L.  Rev.  930;  Husserl,  Some  Reflections  on  Williams  v. 
North  Carolina  II  (1946),  32  Virginia  L.  Rev.  555. 
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Dakota.  It  was  not  suggested  that  a  New  York  court  was 
bound  to  recognize  the  divorce,  but  the  English  court  found, 
probably  erroneously  ( fJ ,  that  the  divorce  would  be  recognized 
in  New  York.  Obviously,  if  it  were  proved  in  an  English 
court,  not  merely  that  a  court  of  the  husband's  domicile  would 
recognize  the  divorce  decree  elsewhere,  but  ^-hat  it  would  be 
bound  in  accordance  with  the  constitutional  law  of  the  United 
States  to  recognize  the  divorce,  it  would  fallow  a  fortiori  that 
an  English  court  would  recognize  the  divorce.  It  may  I  think 
be  assumed  that  a  Canadian  court  ought  to  and  would  apply 
the  doctrine  of  the  Armitage  case,  and  therefore  it  is  of  interest 
to  Canadians  to  know  something  about  the  latest  phase  of 
American  constitutional  law  relevant  to  the  recognition  in  one 
state  of  the  United  States  of  a  divorce  obtained  in  another  state 
of  the  United  States. 

The  question  whether  a  divorce  obtained  in  one  state  of  the 
United  States  must  be  recognized  in  another  state  of  the  United 
States  is  a  question  of  constitutional  law,  depending  on  the  con¬ 
struction,  by  the  Supreme  Court  of  the  United  States,  of  what 
is  commonly  called  the  *'full  faith  and  credit  clause"  (Article  4, 
section  1)  of  the  Constitution  of  the  United  States,  which  is 
as  follows: 

Full  Faith  and  Credit  shall  be  given  in  each  State  to  the  public 
Acts,  Records  and  Judicial  Proceedings  of  every  other  State.  And  the 
Congress  may  by  general  Laws  prescribe  the  Manner  in  which  such 
Acts,  Records  and  Proceedings  shall  be  proved  and  the  effect  thereof 

(fir). 

Bctw'een  1906  and  1942  the  leading  case  relating  to  this 
question  was  Haddock  v.  Haddock  (h)  which  was  the  subject 


(/)  The  probable  error  of  the  English  court  as  to  New  York  law 
course  affect  the  principle  of  the  decision;  cf,  chapter 

40,  §  6(b). 


*  ,  ^  Congress  of  May  26,  1790,  it  is  provided  that 

judgments  ^  shall  have  such  faith  and  credit  given  to  them  in  every 
court  within  the  United  States  as  they  have  by  law  or  usage  in  the 
courts  of  the  State  from  which  they  are  taken.” 

+T^  (1906),  201  U.S.  562.  The  facts  have  already  been  stated  in 

i.  of  the  present  chapter,  where  I  ventured  to  suggest 

that  Jhe  English  doctrine,  rejected  in  the  Haddock  case,  is  more  diffi- 
rr  defend  from  a  social  point  of  view  than  the  doctrine  of  the 
^addoefc  case,  and  forthermore,  notwithstanding  the  overruling  of 
the  HaaaocA:  case  in  Wxllmms  I,  that  the  American  doctrine  that  hus- 

circumstances  have  separate  domiciles 
doctrine  expounded  by  English  courts 
Lords  and  the  Privy  Council  that  in  all  cir¬ 
cumstances  the  wife's  domicile  is  that  of  her  husband. 
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of  much  controversial  writing  in  the  United  States  (U,  It  be¬ 
ing  clear  that  a  decree  of  a  court  of  the  common  domicile  of  the 
parties  in  one  state  must  be  recognized  in  other  states,  and  that 
in  some  circumstances  a  decree  of  a  court  of  the  domicile  of  one 
of  the  parties  in  one  state  must  be  recognized  in  other  states, 
there  is  not  general  agreement  as  to  the  circumstances  in  which 
a  decree  of  a  court  of  a  state  in  which  only  one  of  the  parties 
is  domiciled  is  entitled  to  recognition  in  other  states.  One  of 
the  facts  in  Haddock  v.  Haddock  was  that  the  husband  wrong¬ 
fully  deserted  the  wife  in  their  common  domicile,  their  "'matri- 
njonial  domicile'',  in  New  York,  acquired  a  new  domicile  in 
Connecticut,  and  obtained  a  divorce  there.  The  Supreme  Court 
held  that  the  divorce  was  not  one  which  must  be  recognized  in 
New  York.  Whether  the  ground  of  decision  was  solely  the  fact 
that  the  desertion  was  wrongful  is  immaterial,  because  the 
Haddock  case  was  expressly  overruled  in  Williams  L  and  the 
court  in  the  latter  case  expressly  disapproved  of  the  theory  that 
the  jurisdiction  of  the  court  of  the  domicile  of  one  of  the  parties 
depends  on  the  absence  of  fault  of  the  party  domiciled  there. 

In  both  Williams  I  and  Williams  II  most  of  the  basic  facts 
were  the  same.  Williams  deserted  his  wife  and  children  in 
North  Carolina,  and  Mrs.  Hendrix  deserted  her  husband  in 
North  Carolina.  Each  of  them  fulfilled  the  residence  require¬ 
ments  of  the  law  of  Nevada  and  obtained  a  divorce  there.  They 
were  married  to  each  other  there,  and  then  returned  to  North 
Carolina  and  there  lived  together  as  man  and  wife.  They  were 
twice  prosecuted  and  convicted  for  bigamous  cohabitation  under 
a  North  Carolina  statute.  On  the  first  occasion,  the  Supreme 
Court  of  the  United  States  held  that  the  Nevada  divorces  must 
be  recognized  in  North  Carolina,  and  consequently  the  accused 
were  not  guilty.  This  result  followed  from  the  facts  that  the 
State  of  North  Carolina,  relying  upon  Haddock  v.  Haddock, 
did  not  in  the  first  criminal  proceedings  directly  assert  that  none 
of  the  parties  to  the  divorces  was  domiciled  in  Nevada,  and  that 
the  course  of  the  proceedings  seemed  to  the  majority  of  the 
members  of  the  Supreme  Court  to  oblige  them  to  assume  the 
existence  of  a  Nevada  domicile.  The  State  of  North  Carolina 
then  prosecuted  the  parties  again  for  their  continued  bigamous 
cohabitation,  and  mended  its  fences  by  submitting  to  the  jury 


(i)  A  partial  list  of  articles  is  given  in  Cook,  Logical  and  Legal 
Bases  of  the  Conflict  of  Laws  (1942)  462.  See  also  discussion  in  1 
Beale,  Conflict  of  Laws  (1935)  497  ff.;  Goodrich,  Conflict  of  Laws 
(2nd  ed.  1938)  340  ff.;  Stumherg,  Conflict  of  Laws  (1937)  272  ff. 

43 — c.L. 
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the  question  of  domicile  and  obtaining  a  finding  that  the  parties 
were  domiciled  in  North  Carolina  and  not  in  Nevada  at  the  time 
of  the  divorces,  and  in  the  Supreme  Court  attacking  the  alleged 
Nevada  domicile  as  a  sham.  The  Supreme  Court  in  Williams 
II  held  that  the  Nevada  were  not  divorces  which  must  be  re¬ 
cognized  in  North  Carolina.  The  conviction  was  therefore 
aifirmed. 

Thus  the  Supreme  Court  has  affirmed  the  doctrine  that  the 
domicile  of  at  least  one  of  the  parties  in  a  state  is  essential  to 
found  the  jurisdiction  of  a  court  of  that  state  to  decree  a  divorce 
which  must  be  recognized  in  other  states  under  the  full  faSh 
and  credit  clause.  And  this  is  so  notwithstanding  that '' the 
clause  itself  says  nothing  about  jurisdiction,  but  provides  that 
the  Congress  may  "prescribe''  the  "effect"  of  judicial  proceed¬ 
ings,  and  that  an  Act  of  Congress  provides  that  judgments  "shall 
have  such  faith  and  credit  given  to  them  in  every  court  within 
the  United  States  as  they  have  by  law  or  usage  in  the  courts 
of  the  state  from  which  they  are  taken"  (j). 

Furthermore,  in  Williams  II  the  Supreme  Court  has  stated 
that  a  divorce  decree  is  a  conclusive  adjudication  qf  everything 
except  the  jurisdictional  facts  upon  which  it  is  founded,  and 
that  domicile  is  a  jurisdictional  fact.  The  finding  of  a  Nevada 
domicile  by  the  Nevada  court  was  entitled  to  respect,  and  more. 
It  was  not  conclusive,  because  otherwise  a  court's  record  would 
establish  its  power.  It  did,  however,  impose  on  North  Caro¬ 
lina  a  heavy  burden  of  proof,  but,  in  the  opinion  of  the  Su¬ 
preme  Court,  this  burden  was  discharged,  and  the  finding  of 
the  North  Carolina  jury  that  the  parties  to  the  divorces  were 
domiciled  in  North  Carolina  was  amply  supported  in  evidence 
(k). 


(j)  See  note  (g),  supra.  Corwin,  op,  cit,  (note  (e),  supra)  341, 
344,  submits  that  Williams  II  adds  another  to  the  long  lino  of  de¬ 
cisions  reaching  back  nearly  a  century,  proceeding  from  an  un¬ 
warranted  assumption  of  power  by  the  court  —  a  course  of  decision 
which  has  gradually  eroded  the  full  faith  and  credit  clause  and  the 
implementing  Act  of  Congress. 

{k)  In  the  new  prosecution  the  trial  judge  instructed  the  jury 
that  the  decisive  issue  before  them  was  whether  the  defendants  had 
ever  given  up  their  domicile  in  North  Carolina  and  acquired  a  new 
one  in  Nevada;  for  if  they  had  not,  then  they  were  never  lawfully 
divorced  from  their  previous  spouses,  and  their  continued  cohabita¬ 
tion  in  North  Carolina  was  bigamous.  ‘‘Domicile”  the  court  described 
as  the  place' where  a  person  “has  voluntarily  fixed  his  abode  .  .  . 
not  for  a  mere  special  or  temporary  purpose,  but  with  a  present  in¬ 
tention  of  making  it  his  home  either  permanently  or  for  an  indefin¬ 
ite  or  unlimited  length  of  time.”  Proceeding  under  this  instruction 
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The  decision  in  Williams  II  would  seem  to  be  justifiable,  be¬ 
cause  the  case  was  an  extreme  one,  it  being  manifest  that  all 
the  parties  were  at  the  time  of  the  divorces  domiciled  in  North 
Carolina,  and  that  Williams  and  Mrs.  Hendrix  had  gone  to 
Nevada  merely  for  the  purpose  of  fulfilling  the  residence  re¬ 
quirements  of  Nevada  law,  and  had  then  returned  to  the  state 
of  their  domicile.  It  is  of  course  easy  to  predict  that  cases  will 
arise  in  the  future  in  which  the  evidence  as  to  domicile  will  he 
less  clear,  and  that  the  Supreme  Court  will  have  the  difScult 
task  of  deciding  whether  a  strict  divorce  state  such  as  North 
Carolina  has  succeeding  in  discharging  the  burden  of  proof 
imppsed  on  it  by  a  finding  of  domicile  in  an  easy  divorce  state 
such  as  Nevada.  Therefore,  an  English  or  Canadian  court,  in 
considering  the  applicability  of  the  doctrine  of  Armitage  V. 
Attorney-General,  must  not  assume  too  readily  that  a  divorce 
obtained  in  a  state  of  the  latter  type  need  not  be  recognized  in 
a  state  of  the  former  type.  Furthermore,  it  must  be  borne  in 
mind  that  some  states  of  the  United  States  are  more  willing 
than  North  Carolina  or  New  York  are  to  recognize  divorces 
obtained  in  Nevada  or  elsewhere  on  the  basis  of  relatively  short 
periods  of  residence,  and  that  the  doctrine  of  the  Armitage  case 
requires  merely  that  the  divorce  be  one  which  would  be  recog¬ 
nized  by  a  court  of  the  domicile,  and  does  not  require  that  the 
divorce  be  one  which  must  be  recognized  by  a  court  of  the 
domicile. 

I  am  of  course  aware  that  to  an  American  constitutional 
lawyer  my  discussion  of  the  Haddock  case  and  of  the  two 
Williams  cases  will  seem  an  over-simplification  of  the  prob¬ 
lems  involved  in  these  cases.  The  dissenting  judgments  in 
Williams  II  are  crammed  with  controversial  material,  of  which 
writers  in  the  United  States  will  doubtless  make  ample  tse. 
Whatever  may  be  the  ultimate  evolution  of  American  consti¬ 
tutional  law  in  this  connection,  the  result  will  be  of  concern 
to  English  and  Canadian  courts  by  reason  of  the  doctrine  of 
the  Armitage  case. 


the  jury  found  the  defendants  guilty,  and  the  latter  again  appe^ed 
to  the  Supreme  Court  for  protection  under  the  “full  faith  ^d  credit  ’ 
clause.  But  this  time  the  court  failed  them.  Cf.  Corwin,  op.  cit. 
(note  (e),  supra)  342,  343. 
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VOIDABLE  MARRIAGE  AND  ANNULMENT 
JURISDICTION* 

The  case  of  Easterbrook  v.  Easterbrook  (a)  decided  by  Hod- 
son  J,  on  an  undefended  petition  for  annulment  of  marriage, 
involves  an  important  point,  and  it  is  regrettable  that  in 
circumstances  there  was  no  opportunity  for  the  matter  tp  be 
considered  by  an  appellate  court.  The  case  of  Inx^etclyde  v. 
Inverclyde  (b),  decided  by  Bateson  J.,  after  full  argument 
on  behalf  of  both  parties  and  reservation  of  judgment,  was 
somewhat  casually  dissented  from  by  Hodson  J.,  who  preferred 
to  follow  the  much  criticised  case  of  White  v.  White  (c),  de¬ 
cided  by  Bucknill  J,  on  an  undefended  petition. 

The  petitioner  in  the  Easterbrook  case  was  a  soldier  serving 
in  the  Canadian  forces  in  England,  who,  as  alleged  in  the  peti¬ 
tion  and  found  by  the  court,  was  'domiciled  in  Canada'*  (that 
is,  was  domiciled  in  one  of  the  provinces  of  Canada).  Both 
petitioner  and  respondent  were  held  to  be  resident  in  England 
at  all  material  times.  The  respondent  was  held  to  be  domiciled 
in  England,  but  inasmuch  as  the  marriage  was  not  alleged  to  be 
void  ab  initio,  but  was  alleged  to  be  voidable  by  virtue  of  s.  7 
(1)  (a)  of  the  Matrimonial  Causes  Act,  1937,  (that  is,  because 
"the  marriage  has  not  been  consummated  owing  to  the  wilful 
refusal  of  the  respondent  to  consummate  the  marriage")  (d), 
it  seems  impossible  to  avoid  the  conclusion  that  the  respond¬ 
ent's  domicile  was  that  of  her  husband.  It  seems  to  be  clear 
that  a  court  of  the  Canadian  province  in  which  both  parties 
were  domiciled  would  have  had  jurisdiction  to  entertain  a  suit 


♦This  reproduces  two  case  comments  published  (1944),  22  Can¬ 
adian  Bar  Review  464-468,  and  923-926. 

(a)  [1944]  P.  10. 

(h)  [1931]  P.  29. 

H937]  P.  111.  For  critical  comments,  see  J.H.C.M.  (1937) 
Kahn-Freund,  in  Annual  Survey  of  English  Law 
do  Private  International  Law  (2nd  ed.  1938) 

22,  342,  ^3;  T.C.T.  (1938)  6  Cambridge  L.J.  424;  Hancock  (1943), 
21  Can.  Bar  Rev,  149,  at  pp.  154,  155,  v 

before  the  passing  of  the  statute,  not  to  be  a  ground  for 
annulling  a  marriage:  Napier  v.  Napier,  [1915]  P.  184  C.A. 
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for  annulment  of  the  marriage,  and  if  that  court  annulled  the 
marriage,  its  judgment  would  be  recognized  as  valid  in  Eng¬ 
land:  see  Salvesen  or  von  Lotang  v.  Administrator  of  Austrian 
Property  (e) ,  The  question  in  the  Easterbrook  case  was,  how¬ 
ever,  a  different  one,  namely,  whether  the  English  court  had 
concurrent  jurisdiction,  based  on  residence.  It  is  desirable  that 
occasionally  a  single  judge  should  refuse  to  follow  an  earlier 
d'efcision  of  a  single  judge  ifJ,  but  in  that  event  it  is  both 
desirable  and  decorous  that  the  later  judgment  be  a  reasoned 
judgment,  adequately  stating  the  grounds  of  dissent  from  the 
esTrlier  judgment.  In  the  Easterbrook  case  Hodson  J.,  after 
mentioning  that  counsel  for  the  petitioner  had  drawn  his  at¬ 
tention  to  the  von  Lorang,  Inverclyde  and  White  cases,  contin¬ 
ued  as  follows: 

As  in  White  v.  White,  so  in  this  case,  there  has  been  no  appear¬ 
ance  and  no  protest  to  the  jurisdiction,  and  I  am  unable,  with  all 
respect  to  Bateson  J.,  to  see  the  distinction  for  the  purpose  of 
jurisdiction  which  he  appears  to  have  drawn  in  Inverclyde  v.  Inver¬ 
clyde  between  voidable  and  void  marriages..  In  my  judgment,  on 
the  facts  of  this  case  I  have  jurisdiction,  as  there  was  held  to  be 
jurisdiction  in  White  v.  White,  to  pronounce  a  decree  of  nullity  on 
the  grounds  set  out  in  the  petition.  There  will  be  a  decree  nisi. 

The  learned  judge's  selection  of  the  White  case  as  a  precedent 
was  peculiarly  unfortunate,  because  in  that  case  the  respondent 
was  neither  resident  nor  domiciled  in  England,  and  the  marriage 
had  not  been  celebrated  there,  so  that  none  of  the  three  bases 
of  jurisdiction  stated  in  Dicey's  rule  65  ig)  existed,  and  the 
case  illustrates  the  inclination  of  English  courts  to  extend  their 
jurisdiction  in  undefended  annulment  cases.  In  the  Easterbrook 
case,  however,  the  marriage  had  been  celebrated  in  England  and 
the  respondent  was  resident  there,  so  that  the  case  came  well 
within  Dicey's  rule,  provided  of  course  that,  as  Hodson  J.  held, 
there  is  no  distinction  between  void  and  voidable  marriages  as 
regards  jurisdiction. 

The  decision  in  the  Inverclyde  case  may  be  right  or  may  be 


(e)  C1927]  A.C.  641;  c/.  the  discussion  of  this  case  in  chapter 
40,  §§  7  and  8. 

(/)  Allen,  Law  in  the  Making  (2nd  ed.  1930)  154;  Go(^hart,  Pre¬ 
cedent  in  English  and  Continental  Law  (1934),  50  L.Q.  Rev.  40,  at 
p.  42. 

(flr)  Applied  by  the  Court  of  Appeal  for  Manitoba 

V.  Hutchings  (1930),  39  Man.  R.  66,  [19301  4  D.L.R.  673,  [19301  2 

W. W.R.  665,  and  by  the  Court  of  Appeal  for  Ontario  in  Manellav, 
Manella,  [1942]  O.R.  630,  [19421  4  D.L.R.  712,  and  comment  by 
Hancock  (1943),  21  Can.  Bar  Rev.  149;  cf.  chapter  40,  §  7. 


678 


Chap.  42.  Voidable  Marriage 


Wrong,  but  Bateson  J.'s  carefully  reasoned  judgment  (h)  cer¬ 
tainly  deserves  a  better  fate  than  to  be  summarily  dissented  from 
without  reasons  in  a  judgment  on  an  undefended  petition.  The 
marriage  was  celebrated  in  England  in  1929,  and  in  1930  the 
woman  sued  in  England  for  a  declaration  of  nullity  of  the 
marriage  on  the  ground  of  the  impotence  of  the  man,  alleging 
in  her  petition  that  she  was  domiciled  in  Scotland  and  resident 
in  England,  and  that  he  was  domiciled  in  Scotland  and  had 
places  of  residence  in  England  and  Scotland.  The  respondent 
appeared  under  protest  on  the  ground  that  the  court  had  no 
jurisdiction.  The  argument  for  the  respondent,  accepted  as 
''sound”  by  Bateson  J.,  was  that  impotence  differs  from  other 
grounds  of  nullity,  such  as  illegality  or  informality,  as  regards 
annulment  jurisdiction.  If,  for  example,  a  marriage  is  big¬ 
amous,  or  if  any  essential  element  is  lacking  in  the  formalities 
of  celebration,  a  declaration  of  nullity  is  merely  the  judicial 
ascertainment  of  a  fact,  namely,  that  there,  never  has  been  any 
marriage;  the  marriage  is  void  ab  initio  without  regard  to  the 
intention  or  desire  of  the  parties  to  affirm  it  or  impeach  it.  On 
the  other  hand,  impotence  is  merely  a  ground  upon  which  one 
of  the  parties  to  the  marriage  may,  if  he  or  she  chooses,  and  as 
a  general  rule,  obtain  an  annulment  decree ;  the  marriage  is  void¬ 
able,  not  void,  and  unless  already  voided,  becomes  unimpeach¬ 
able  on  the  death  of  either  party.  In  the  case  of  a  voidable 
marriage,  a  so-called  nullity  decree  is  really  a  decree  dissolving 
an  existing  marriage,  and  changing  the  status  of  the  parties,  and 
consequently  if  the  principle  is  sound  that  domicile  is  the  sole 
basis  of  divorce  jurisdiction,  the  same  principle  is  applicable  to 
annulment  for  impotence.  Bateson  J.  therefore  dismissed  Lady 
Inverclyde's  petition. 

In  the  5th  edition  (1932)  of  Dicey's  Conflict  of  Laws  Keith, 
in  deference  to  the  Inverclyde  case,  added  to  Dicey's  rule  65  the 
following  clause: 

((2)  Where  a  declaration  is  sought  on  the  score  of  impotence, 
the  court  has  jurisdiction  only  where  the  parties  to  the  marriage  are 
domiciled  in  England  {i). 


(K)  Inverclyde  v.  Inverclyde,  [1931]  P.  29,  followed  in  Manitoba 
in  W.  V.  W,  (1934),  42  Man.  R.  678,  C1934]  3  W.W.R.  230,  and  in 
Ontario  in  Fleming  v.  Fleming,  [1934]  O.R.  588,  [1934]  4  D.L.R.  90; 
c/.  chapter  40,  §  7. 

(i)  ^  Keith  criticizes  the  doctrine  on  the  ground  that  it  ‘^may  work 
much  injustice”  if  the  domicile's  foreign,  and  says  that  it  “led  to 
an  invalid  divorce  secured  by  Lady  Inverclyde  in  America.” 
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The  suggested  analogy  between  a  divorce  decree  and  annul¬ 
ment  of  a  voidable  marriage,  while  it  may  be  sufficient  for  the 
purpose  of  jurisdiction,  as  held  in  the  Inverclyde  case,  is  not 
perfect.  The  divorce  decree  presupposes  a  valid  marriage,  dis¬ 
soluble  by  purely  statutory  authority  for  cause  occurring  after 
the  celebration  of  the  marriage.  The  decree  is  of  course  not 
retroactive  and  does  not  affect  the  legitimacy  of  the  children 
of  the  marriage.  The  annulment  decree,  however,  presupposes 
an  impediment  existing  at  the  time  of  the  celebration  of  the 
marriage  (j),  and  even  if  the  marriage  is  said  to  be  voidable, 
this  meant,  under  the  former  practice,  that  it  was  valid  in  a 
civy  court  unless,  before  the  death  of  either  party,  it  was  an¬ 
nulled  by  an  ecclesiastical  court.  If  so  annulled,  it  was  in 
effect  declared  void  ab  initio  and  the  children  of  the  marriage 
were  retroactively  rendered  illegitimate,  but  after  the  death  of 
either  party  the  civil  court  would  restrain  the  ecclesiastical  court 
from  annulling  the  marriage,  because  the  only  effect  of  annul¬ 
ment  would  be  to  bastardize  the  children  ikJ.  This  doctrine 
of  a  marriage  being  'Voidable''  by  reason  of  a  canonical  im¬ 
pediment  formerly  applied  also  to  a  marriage  within  the  pro¬ 
hibited  degrees  and  constitutes  the  background  for  Lord  Lynd- 
hurst's  Act  (1),  That  statute  recited  that  "marriages  within 
the  prohibited  degrees  are  voidable  only  by  sentence  of  the 
ecclesiastical  court  pronounced  during  the  lifetime  of  both  the 
parties  thereto,"  and  enacted  that  "all  marriages  which  shall 
hereafter  be  celebrated  between  parties  within  the  prohibited 
degrees  of  consanguinity  or  affinity  shall  be  absolutely  null  and 
void  to  all  intents  and  purposes  whatsoever."  In  effect,  what 
had  been  a  canonical  impediment,  rendering  a  marriage  void¬ 
able  in  the  sense  already  explained,  became  as  a  result  of  the 
statute  a  civil  impediment,  rendering  the  marriage  void. 

Three  months  after  the  decision  in  the  Inverclyde  case,  and 
without  mentioning  that  case,  Lord  Merrivale  gave  judgment 
in  Newboald  v.  Attorney -General  irnJ.  The  petitioner,  who 
was  born  on  April  23,  1929,  prayed  by  his  father  as  guardian 


(j)  This  is  of  course  inapplicable  to  the  statutory  ground  in 
question  in  the  Easterbrook  case,  supra, 

{k)  Cf,  Bishop,  Marriage,  Divorce  and  Separation  (1891),  §§ 
259,  265,  267,  277;  Eversley,  Domestic  Relations,  chapter  3  (Impedi¬ 
ments  to  Marriage). 

(l)  The  Marriage  Act,  1835  (5  &  6  W.  4,  c.  54) ;  c/.  Brook  v. 
Brook  (1861),  9  H.L.C.  193,  5  R.C.  783.  See  chapter  40,  §  9. 

(m)  [19311  P.  75. 
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ad  litem  for  a  declaration  under  the  Legitimacy  Act,  1926,  that 
he  was  legitimated  from  the  date  of  the  subsequent  marriage 
of  his  father  and  mother  on  November  30,  1929.  The  only 
obstacle  to  the  making  of  the  declaration  was  that  the  father 
had  married  another  woman  in  1909,  and  that  this  marriage 
was  annulled  on  the  ground  of  the  impotence  of  the  woman 
on  November  25,  1929,  that  is,  after  the  petitioner's  birth, 
and  it  is  provided  by  the  Legitimacy  Act,  1926,  s.  1  (2)  that 

Nothing  in  this  Act  shall  operate  to  legitimate  a  person  whose 
father  or  mother  was  married  to  a  third  person  when  the  illegitimate 
person  was  born. 

Lord  Merrivale  overcame  this  obstacle  by  holding  that  tlTc 
annulment  in  1929  of  the  marriage  of  1909  operated  retro¬ 
actively  so  as  to  amount  to  a  declaration  that  there  had  been 
no  marriage,  and  therefore  the  petitioner  was  legitimated.  The 
case  was  a  domestic  English  case,  not  involving  any  question  of 
the  conflict  of  laws  or  any  question  of  jurisdiction  such  as  that 
which  was  the  subject  of  the  Inverclyde  case. 

In  deciding  that  the  annulment  operated  retroactively  so  as 
to  legitimize  the  petitioner.  Lord  Merrivale  doubtless  consoled 
himself  with  the  thought  that  there  was  no  child  of  the  mar¬ 
riage  who  would  be  rendered  illegitimate  by  the  retroactive 
operation  of  the  annulment  —  the  ground  of  the  annulment 
being  the  impotence  of  the  woman.  Mitabile  dicta,  it  appears 
from  the  recent  judgment  of  Pilcher  J.  in  Clarke  v.  Clarke  ( n) 
that  it  is  possible  for  a  marriage  to  be  annulled  on  the  ground 
of  the  impotence  of  the  woman  notwithstanding  that  the  wo¬ 
man  has  borne  a  child  of  whom  the  man  is  the  father  —  the 
rare  case  of  fecandatio  ab  extra.  The  learned  judge  who  an¬ 
nulled  the  marriage  did  not  say  that  the  annulment  was  retro¬ 
active,  but  on  the  other  hand  he  did  not  say  anything  to  nega¬ 
tive  the  applicability  of  the  old  doctrine,  realflrmed  in  the  New- 
boald  case,  that  annulment  for  impotence  is  retroactive,  and 
did  not  suggest  any  theory  by  which  the  unfortunate  child 
might  be  declared  legitimate. 

The  Easterbrook  and  Hatter  Cases 

As  is  related  in  the  foregoing  comment  on  Easterbrook  v. 
Easterbrook  (oJ,  an  English  court  (Hodson  J.),  on  an  unde¬ 
fended  petition  by  a  man  for  the  annulment  of  his  marriage 
with  the  respondent,  held  that  it  had  jurisdiction  and  annulled 


(n)  [1943]  2  All  E.R.  540,  112  L.J.  P.  41,  168  L.T.  62. 

(o)  C1944]  P.  10. 
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the  marriage.  The  significant  facts  were  as  follows:  (1)  both 
parties  were  held  to  be  resident  in  England,  the  petitioner  being 
a  soldier  serving  in  the  Canadian  forces  in  England;  (2)  the 
petitioner  was  held  to  be  “domiciled  in  Canada''  —  an  obvi¬ 
ously  inaccurate  judicial  mode  of  saying  that  he  was  domiciled 
in  one  of  the  provinces  of  Canada  (p) ;  (3)  the  ground  of 
annulment  was  that  the  marriage  had  not  been  consummated 
owing  to  the  wilful  refusal  of  the  respondent  to  consummate 
it  —  a  ground  which  was  created  by  the  Matrimonial  Causes 
Act,  1937,  but  which  before  the  passing  of  that  statute  was 
BOt  a  ground  of  annulment  by  English  law  ( q) ,  and  is  not  a 
grqund  of  annulment  by  the  law  of  any  province  of  Canada. 

Although  annulment  of  a  marriage  voidable  by  reason  of  a 
canonical  impediment,  such  as  impotence,  operates  retroactively 
so  as  to  render  the  marriage  void  ab  initio  (r),  based,  as  it  is, 
upon  an  impediment  existing  at  the  time  of  the  marriage,  it 
seems  clear  that  an  annulment  based  on  the  new  statutory 
ground  of  wilful  refusal  to  consummate  the  marriage  is  oper¬ 
ative  only  a  praesenti,  and  it  follows  from  the  fact  of  an  exist¬ 
ing  marriage  until  annulled  that  at  the  time  of  the  petition 
for  annulment  the  domicile  of  the  respondent  in  the  Easter- 
brook  case  was  that  of  her  husband,  the  petitioner,  namely, 
in  one  of  the  provinces  of  Canada. 

Even  if  it  is  assumed  that  the  English  court  had  jurisdiction 
to  entertain  a  petition  for  the  annulment  of  the  Easterbrook 
marriage,  it  is  not  clear  what  justification  it  had  for  applying 
English  domestic  law  concerning  the  ground  for  annulment  to 
the  case  of  a  husband  and  wife,  neither  of  whom  was  domiciled 
in  England.  The  point  was  not  noted  by  me  in  my  former 
comment,  but  was  discussed  in  a  learned  comment  in  the  Law 
Quarterly  Review  (s7,  as  follows: 

A  further  point  may  be  raised  by  cases  iTik^  Easterbrook  y.  East^- 
hrookj  where  it  is  not  the  court  of  the  domicile  which  decides^  the 
issue.  This  is  the  question  what  law  is  to  be  applied  to  the  d^ision 
of  the  case.  In  the  lEasterbrookl  case  English  law  was  applied  (s. 
7(1),  Matrimonial  Causes  Act,  1937),  but  counsel  for  the  petttioner 
did  not  plead  foreign  law,  and  the  report  does  not  state  whether 
the  court  applied  English  law  qiia  lex  fori,  lex  loci^  celebratwms,  or 
law  of  the  respondent's  domicile,  or  whether  English  law  was  ap- 

(p)  Attorney -General  for  Alberta  v.  Cook,  [19261  A.C.  444, 
[19263  2  D.L.R.  762,  [19263  1  W.W.R.  742. 

(q)  Napier  v.  Napier,  [19153  P.  184. 

(r)  See  note  (m),  supra. 

(s)  F.  H.  (1944),  60  L.Q.  Rev.  115,  at  p.  116. 
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plied  as  the  law  of  the  petitioner’s  domicile  following  the  maxim 
that  in  the  absence  of  proof  to  the  contrary  foreign  law  is  presumed 
to  be  the  same  as  English  law  on  the  point  in  issue.  It  would  be 
interesting  to  see  what  decision  the  court  would  give  in  a  case  where 
all  other  facts  being  the  same  as  in  EasterbTook  v.  EdSterbTook 
counsel  for  the  petitioner  applied  for  a  nullity  decree  on  a  ground 
not  existing  (t)  in  English  law,  but  prevailing  in  the  law  of  the 
petitioner’s  domicile.  Perhaps  the  consideration  of  this  problem  may 
be  an  additional  argument  in  favour  of  the  adoption  of  exclusive 
jurisdiction  in  nullity  cases  by  the  court  of  the  putative  husband’s 
domicile. 

A  striking  parallel  to  the  Easterbrook  case  is  furnished  by  the 
later  case  of  Matter  v.  Mutter  (a) ,  decided  by  Pilcher  J.  Th^g 
facts  were  similar:  (1)  both  parties  were  held  to  be  resident 
in  England,  the  petitioner  being  a  soldier  in  the  United  States 
army  serving  in  England;  (2)  the  petitioner  was  held  to  be 
‘‘domiciled  in  the  United  States"  —  meaning  that  he  was 
domiciled  in  one  of  the  states  of  the  United  States  iv) ;  (3)  the 
ground  for  annulment  was  the  same  as  in  the  Easterbrook  case, 
and,  as  it  does  not  appear  in  what  particular  state  the  petitioner 
was  domiciled,  it  is  impossible  to  say  whether  the  particular 
ground  for  annulment  would  be  a  ground  for  annulment  by 
‘the  law  of  the  state  of  the  petitioner's  domicile. 

Even  if  it  is  assumed  that  the  English  court  had  jurisdiction 
to  entertain  a  petition  for  the  annulment  of  the  marriage,  the 
same  doubt  occurs  as  occurred  in  the  Easterbrook  case,  namely 
what  justification  the  court  had  for  applying  domestic  English 
law  to  the  case  of  a  husband  and  wife,  neither  of  whom  was 
domiciled  in  England.  If  the  question  had  been  one  of  the 
formal  validity  of  the  marriage,  the  proper  law  governing  that 
question  would  of  course  have  been  domestic  English  law,  be¬ 
cause  the  marriage  was  celebrated  in  England.  The  point  ap¬ 
parently  escaped  the  attention  of  Pilcher  J.,  as  he  did  not 
explain  by  what  course  of  reasoning  he  decided  that  an  English 
statutory  ground  for  annulment,  which  may  not  have  existed 
by  the  domiciliary  law  of  the  parties  was  applicable  to  the 
case.  It  is  true  that  in  a  divorce  case  an  English  court  or  an 
Anglo-American  court,  assuming  that  it  has  jurisdiction,  al¬ 
ways  applies  the  domestic  law  of  the  forum  as  regards  the 


(t)  E,g,y  fundamental  mistake  in  German  law:  see  Mitford  v. 
Mitford,  [19233  P.  130. 

(u)  [19443  P.  95. 

(-y)  1116  judge  being  guilty  oi  an  inaccurate  statement  similar  to 
that  of  which  the  judge  in  the  Easterbrook  ease  was  guilty.  See  note 
(p)i  supra. 
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ground  of  divorce  (w).  On  the  other  hand,  in  an  annulment 
case,  a  court  should  of  course  apply  the  proper  law  governing 
the  particular  ground  of  nullity,  and  should  of  course  resort 
to  a  foreign  law  if  that  is  the  proper  law  (xJ.  It  is  therefore 
rather  disturbing  that  an  English  court  in  the  Eastetbrook  and 
Hatter  cases  seems  to  have  applied  English  domestic  law  with¬ 
out  even  mentioning  the  possibility  that  the  proper  law  might 
be  the  law  of  the  domicile  of  the  parties. 

Next,  as  to  the  jurisdiction  of  the  court,  it  is  to  be  noted 
that  although  the  Hatter  petition,  like  the  Eastetbrook  petition, 
was  undefended,  Pilcher  J.  in  the  Hatter  case  came  to  the  con¬ 
clusion  that  it  was  undesirable  for  him  to  decide  the  case  with¬ 
out  having  the  matter  fully  argued,  and  accordingly  he  caused 
the  papers  to  be  forwarded  to  the  King's  Proctor  in  order  that 
he  might  instruct  counsel.  Subsequently  counsel  for  the  King’s 
Proctor  appeared,  and  the  judge  *'had  the  advantage  of  listen¬ 
ing  to  a  full  analysis  of  all  the  relevant  authorities  by  the  At¬ 
torney-General  himself." 

In  the  result  Pilcher  J.  availed  himself  of  his  undoubted 
privilege  of  refusing  to  follow  the  earlier  decision  of  Bateson  J. 
in  Inverclyde  v.  Inverclyde  (y)>  but  at  least  he  did  so  after  full 
argument  and  after  stating  fully  his  reasons  for  doing  so,  as 
contrasted  with  Hodson  J.'s  somewhat  casual  manner  of  stat¬ 
ing  his  disagreement  with  Bateson  J. 

The  decision  in  the  Hatter  case  is  of  course  of  great  import¬ 
ance,  because,  if  it  is  the  law  —  as  only  a  decision  of  an  appel¬ 
late  court  may  some  day  tell  us  —  it  will  necessitate  the  re¬ 
writing  of  much  that  has  been  written  about  nullity  jurisdic¬ 
tion.  The  Inverclyde  case  said  that  in  the  case  of  a  voidable 
marriage,  as  distinguished  from  a  void  marriage,  only  a  court 
of  the  domicile  has  jurisdiction  to  annul  the  marriage  (zJj 
whereas  the  Hatter  case  says  that  there  is  no  difference  between 
void  and  voidable  marriages  as  regards  jurisdiction,  and  that 
jurisdiction  in  both  cases  may  be  exercised  by  a  court  of  the 
country  in  which  the  parties  are,  or  the  respondent  is,  resident. 


(w)  Cf,  chapter  8,  §  5,  at  p.  171,  note  (o),  supra. 

(x)  E.g.  if  the  ground  of  nullity  is  lack  of  essential  formalities 
of  celebration  under  the  law  of  the  foreign  place  of  celebration,  or  if 
the  ground  of  nullity  is  incapacity  to  marry  under  the  law  of  the 
foreign  domicile  of  the  parties. 

(y)  L1931]  P.  29,  The  Inverclyde  case  was  followed  in  Manitoba 
and  Ontario:  see  note  (h),  swpm. 

(js)  A  brief  account  of  the  reasoning  is  given  in  my  comment  or 
the  Easterbrook  case,  supra. 
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It  may  be  respectfully  questioned  whether  Pilcher  J.  is  quite 
accurate  when  he  says: 

A  marriage  which  is  not  consummated  on  the  ground  of  wilful 
refusal  is  clearly  voidable  k  the  sum  sme  (a)  as  a  marriage  which 
is  not  consummated  by  reason  of  the  impotence  of  one  of  the  parties 
to  it. 

As  we  have  seen  (b),  voidable  in  the  canonical  sense  means 
that  the  annulment  is  retroactive  to  the  time  of  the  marriage, 
whereas  voidable  on  the  statutory  ground  of  wilful  refusal  to 
consummate  the  marriage  cannot  reasonably  be  construed  in  the 
same  sense  IcJ. 


(d)  The  italics  are  mine.  ^ 

(h)  See  note  (tn),  supra, 

(c)  Notwithstanding  that  in  S,  v.  S.,  [1944]  1  All  E.R.  439,  Buck- 
nill  I  treats  both  these  cases  of  voidable  marriages  as  analogous  for 
the  purpose  of  deciding  that  the  wife’s  right  to  alimony  pendente  lite 
continues  during  the  period  between  the  decree  nisi  and  the  decree 
absolute,  by  way  of  contrast  with  the  case  of  a  decree  nisi  for  di¬ 
vorce  on  the  ground  of  the  adultery  of  the  wife. 


Chapter  XLIII. 


TORT  AT  SEA:  PHILLIPS  v,  EYRE  IN  QUEBEC* 

The  decision  of  the  Supreme  Court  of  Canada  in  the  case 
of  Canadian  National  Steamships  Co.  (defendant,  appellant)  v. 
Watson  (plaintiff,  respondent)  (a)  is  interesting,  but  some- 
^hzt  disappointing  in  some  respects. 

iThe  action  was  brought  in  the  province  of  Quebec  in  respect 
of  an  alleged  tort  committed  on  board  a  British  ship  owned  by 
the  defendant  company  and  registered  at  the  port  of  Vancouver 
in  British  Columbia,  the  ship  being  at  the  time  on  the  high- 
seas  on  the  way  to  Charlottetown  in  Prince  Edward  Island. 
By  virtue  of  s.  265  of  the  Merchant  Shipping  Act,  1894,  the 
dase  was  to  be  governed  by  the  law  of  the  port  at  which 
the  ship  was  registered,  that  is,  the  law  of  British  Columbia. 
In  its  pleading  and  at  the  trial  the  defendant  company  relied 
upon  the  common  law  of  England,  and  particularly  upon  the 
defence  of  common  employment,  the  plaintiff  being  a  member 
of  the  crew,  and  it  being  contended  that  the  cause  of  action  was 
based  on  the  negligence  of  the  chief  officer  of  the  steamship. 
The  defendant’s  contention  as  to  the  applicability  of  the  com¬ 
mon  law  of  England  was  met  by  s.  265  of  the  Merchant  Ship¬ 
ping  Act,  1894,  and  its  reliance  upon  the  law  of  British  Col¬ 
umbia  was  met  by  its  failure  to  plead  the  law  of  British  Col¬ 
umbia,  as  distinguished  from  the  common  law  of  England,  and 
by  the  consequent  presumption  that  the  law  of  British  Columbia 
was  the:  same  as  the  lex  fori  (Quebec) . 

We  are  of  course  familiar  with  the  general  rule  of  English 
conflict  of  laws  that  if  a  party  relies  upon  some  provision  of  a 
foreign  law  as  being  the  proper  law  governing  a  particular 
question  in  issue  and  alleges  that  it  is  different  from  the  cor¬ 
responding  provision  of  the  lex  fort,  he  must  prove  the  foreign 
law,  and  that  in  default  of  proof  the  foreign  law  is  presurned 
to  be  the  same  as  the  lex  fori.  Presumptions  are  sometimes  in¬ 
evitable  and  sometimes  useful,  but  sometimes  they  arc  unsatis- 

*This  chapter  reproduces  a  case  *coininent  published  (1939),  17 
Canadian  Bar  Review  646-660.  A  further  comment  on  the  same  case 
is  reproduced  in  chapter  44. 

(a)  [1939]  S.C.R,  11,  [1939]  1  D.L.R.  273. 
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factory.  It  is,  for  example,  unsatisfactory  if  the  application  of 
a  presumption  leads  to  a  result  which  is  unreal  in  the  sense  that 
it  does  not  correspond  with  known  fact.  As  between  two 
common  law  countries  a  presumption  of  identity  of  laws  is 
generally  reasonable,  because  it  corresponds,  approximately  at 
least,  with  fact,  but  the  presumption  ought  not  to  be  extended 
to  changes  in  the  common  law  made  by  statute.  See,  for  ex¬ 
ample,  Pink  V.  Petlin  &  Co.  (h)  and  Patdom  v.  Pavey  [cj. 
Again,  if  the  foreign  law  is  not  only  technically  a  foreign  law, 
but  also  essentially  a  foreign  law,  as,  for  example,  if  the  lex  fori 
and  the  foreign  law  are  based  on  the .  common  law  and  the 
civil  law  respectively,  or  vice  versa,  a  presumption  of  ident?.ty 
of  the  two  laws  is  quite  likely  to  be  unreal  in  the  sense  that  it 
does  not  correspond  with  fact.  If  there  exists  in  the  English 
system  of  conflict  of  laws  a  presumption  that  foreign  law  is  the 
same  as  the  lex  fori,  universally  applicable  to  all  kinds  of  cases, 
then  it  is  submitted  that  the  existence  of  this  presumption  con¬ 
stitutes  a  defect  in  the  system  idJ,  Some  alleviation  of  the 
rigidity  of  the  rule  is  afforded  if,  on  appeal,  a  case  reaches  an 
appellate  court  which  is  the  common  appellate  forum  of  the 
two  countries  the  laws  of  which  are  in  question.  On  an  appeal 
to  the  House  of  Lords  from  a  Scottish  court,  English  law, 
which  was  a  matter  of  fact  which  required  proof  in  the  court 
below,  becomes  a  matter  of  law  in  the  House  of  Lords  of  which 
that  House  must  take  judicial  notice,  and  the  lack  of  proof  of 
English  law  in  the  Scottish  court  becomes  immaterial  ( e) . 
Similarly  on  an  appeal  from  a  Quebec  court  to  the  Supreme 
Court  of  Canada,  judicial  notice  must  be  taken  of  the  law  of 
British  Columbia  ( fJ .  This  rule  will  not  be  applied,  however, 
unless  the  '^foreign”  law  is  relied  upon  in  the  pleadings.  There¬ 
fore  in  Canadian  National  Steamships  Co.  v.  Watson  (g)  the 


(6)  (1898),  40  N.S.R.  260,  in  which  Meagher  J.  x*efused  to  as¬ 
sume  that  the  Married  Women’s  Property  Act,  recently  enacted  in 
Nova  Scotia,  had  also  been  enacted  in  Ohio. 

(c)  (1896),  26  Can.  S.C.R.  412,  at  p.  417,  Strong  C.J.:  “Then  we 
cannot  presume  that  the  law  of  Oregon  corresponds  with  the  present 
state  of  our  own  statutory  law.” 


id)  For  a  criticism  of  the  rigidity  of  the  English  rule,  see  es¬ 
pecially  Johnson,  Conflict  of  Laws,  vol.  1  (1933)  68 
(e)  Cooper  v.  Cooper  (1888),  13  App.  Cas.  88. 

(/)  As  to  the  general  principle,  see  Canadian  Pacific  Railway  Co. 

P*  201;  Logan  v.  Lee  (1907),  39  Can. 
f-C.R.  311;  Morrow  Screw  Co.  v.  Letang,  [1924]  S.C.R.  470,  C1924] 

4  iSy. 


ig)  The  point  is  obscured  by  the  extreme  brevity  of  Duff  C.J.’s 
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Supreme  Court  of  Canada  refused  to  take  judicial  notice  of  the 
law  of  British  Columbia,  and  applied  the  presumption  that 
British  Columbia  law  was  the  same  as  Quebec  law* 

Again,  in  Canadian  National  Steamships  Co.  v.  Watson  it  is 
categorically  stated  in  the  judgment  of  Duff  CJ.  (concurred  in 
by  Crocket,  Kerwin  and  Hudson  JJ.)  that  the  result  of 
O'Connor  v.  Wray  (h)  is  that  if  an  action  is  brought  in  the 
province  of  Quebec  in  respect  of  an  alleged  tort  committed  else¬ 
where,  the  governing  rule  of  the  conflict  of  laws  is  the  same  as 
that  which  prevails  in  the  other  provinces,  namely,  the  famous 
iSormula  stated  by  Willes  J.  in  Phillips  v.  Eyre  (iJ : 

j'As  a  general  rule,  in  order  to  found  a  suit  in  England  for  a 
wrong  alleged  to  have  been  committed  abroad,  two  conditions  must 
be  fulfilled.  First,  the  wrong  must  be  of  such  a  character  that  it 

would  have  been  actionable  if  committed  in  England . Secondly, 

the  act  must  not  have  been  justifiable  by  the  law  of  the  place  where 
it  was  done. 

Strictly  speaking,  in  O'Connor  v.  Wray  there  was  a  variety  of 
judicial  opinion  on  the  construction  of  the  Quebec  and  Ontario 
statutes  respectively  and  on  the  question  whether  the  owner 
of  a  motor  car  had  subjected  himself  to  the  Ontario  Highway 
Trafiic  Act  by  allowing  his  car  to  be  driven  by  another  person 
from  the  province  of  Quebec  into  the  province  of  Ontario  so  as 
to  render  the  owner  liable  in  Quebec  in  respect  of  an  accident 
occurring  in  Ontario,  and  the  case  is  far  from  being  on  its  face 
a  simple  application  of  the  Phillips  v.  Eyre  formula  in  Quebec 
conflict  of  laws.  We  have  now,  however,  the  statement  of  the 
majority  of  the  Supreme  Court  of  Canada  that  the  result  of 
O'Connor  v.  Wray  is  that  the  formula  in  question  is  part  of 
Quebec  conflict  of  laws  ( jJ, 

The  formula  itself,  notwithstanding  that  it  was  expressed 
in  its  exact  form  by  the  very  learned  Mr.  Justice  Willes,  and 
has  been  applied  by  the  highest  authority  in  England  and  in 
Canada,  does  not  clearly  indicate  what  is  the  fundamental  theory 
as  to  the  law  that  governs  liability  in  tort,  but  seems  to  hesitate 
between  two^  theories.  Willes  J.  himself  said  (k)  that  ''the 

statement,  but  is  clearly  expressed  by  Cannon  J.,  [1939]  S.C.R.  11, 
at  p.  18,  [1939]  1  D.L.R.  273,  at  p.  278. 

(k)  [1930]  S.e.R.  231,  [1930]  2  D.L.R.  899. 

(i)  (1870),  L.R.  6  Q.B.  1,  at  pp.  28-29. 

(j)  For  a  full  discussion  of  Quebec  case  law  on  the  point,  see 
Johnson,  Conflict  of  Laws,  vol.  3  (1937)  342  #.  As  to  the  later  case 
of  McLean  v.  Pettigrew j  [1945]  S.C.R.  62,  [1945]  2  D.L.R.  65,  see 
chapter  45. 

(k)  PMllips  V.  Eyre  (1870),  L.R.  6  Q.B.  1,  at  p.  28. 
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civil  liability  arising  out  of  a  wrong  derives  its  birth  from  the 
law  of  the  place  [of  the  doing  of  the  act],  and  its  character 
is  determined  by  that  law.”  This  would  seem  to  suggest  that 
the  lex  loci  delicti  commissi  is  primarily  the  proper  law  of  the 
obligation  ilJ,  (in  accordance  on  this  point  with  the  view 
generally  prevailing  in  the  United  States  that  the  existence  and 
extent  of  tort  liability  are  governed  by  the  law  of  the  place  of 
wrong)  (m),  subject  only  to  a  proviso  that  no  action  will  lie 
in  England  unless  the  act  if  committed  in  England  would  have 
been  actionable  there.  It  would  appear,  however,  that  the 
formula  compels  us  to  invert  the  emphasis  and  say  that  tte 
domestic  law  of  the  forum  defines  the  existence  and  extent«'Of 
tort  liability,  subject  only  to  the  proviso  that  the  act  must  not 
have  been  justifiable  by  the  law  of  the  place  where  it  was  done 
( rtJ .  On  this  basis,  Machado  v.  Fontes  ( o)  is  simply  an  ap¬ 
plication  of  the  formula,  and  does  not  support  the  proposition 
that  damages  in  tort  are  procedural  and  are  for  that  reason  gov¬ 
erned  by  the  law  of  the  forum.  In  Livesley  v.  E.  Clemens  Horst 
Co.  (p)  E)uff  C.J.,  delivering  the  judgment  of  the  Supreme 
Court  of  Canada,  held  that  damages  for  breach  of  contract  are 
governed  by  the  proper  law  of  the  contract,  as  being  part  of  the 
substance  of  the  obligation,  and  not  governed  by  the  lex  fori 
as  being  procedural,  and  he  expressed  the  opinion  that  damages 
in  tort  are  likewise  a  matter  of  substance,  not  a  matter  of  pro¬ 
cedure.  He  intimated  that  the  case  of  Machado  v.  Fontes  would 
have  to  be  considered  in  that  connection  if  the  occasion  should 
arise.  It  is  regrettable  that  when  a  g<x)d  opportunity  occurred 
in  Canadian  Steamships  Co.  v.  Watson  to  write  the  sequel  to 
Livesley  v.  E  Clemens  Horst  Co.  and  discuss  the  underlying 
principles  governing  tort  liability  in  the  conflict  of  laws,  the 
chief  justice  did  not  avail  himself  of  the  opportunity,  but  merely 
fell  back  upon  a  stereotyped  formula. 


(0,  analysis  of  the  judgment  in  PhUlips  v.  Eyre  and  fur¬ 

ther  discussion  of  the  English  doctrine  with  regard  to  tort  liability 
in  the  conflict  of  laws,  see  chapter  2,  §  1(3),  at  pp.  15,  16,  supra. 

(m)  See  chapter  2,  §  1(2),  at  p.  11,  supra,  and  chapter  46. 

in)  For  detailed  analysis  of  this  proposition,  see  chapter  2,  §  1 
(3),  at  p.  17,  supra. 

(o)  [1897]  2  Q.B.  231;  see  chapter  2,  §  1(3),  at  pp.  18,  19,  supra, 
and  cnapter  45. 

ip)  [1924]  S.C.R.  605,  [1925]  1  D.L.R.  159. 


Chapter  XLIV. 


TORT;  THE  MERCHANT  SHIPPING  ACT; 
PHILLIPS  V.  EYRE* 

In  my  earlier  comment  ( a)  on  Canadian  National  Steamship 
Co.  V.  Watson  (bj  I  made  some  observations  on  the  opinion 
er^pressed  in  that  case  that  the  formula  stated  by  Willes  J.  in 
Phillips  V.  Eyre  (c)  was  opplicable  to  an  action  brought  in  the 
province  of  Quebec,  and  on  the  presumption  to  which  effect 
was  given  in  the  Watson  case  that  the  “foreign**  law  in  question 
was  the  same  as  the  law  of  the  forum.  The  present  chapter 
contains  some  further  observations  suggested  by  the  Watson 
case. 

The  majority  of  the  judges  in  the  Supreme  Court  expressed 
their  agreement  with  the  judges  in  the  Quebec  courts  that  s. 
265  of  the  Merchant  Shipping  Act,  1894,  applied  to  the  case. 
The  section  is  as  follows: 

265.  Where  in  any  matter  relating  to  a  ship  or  to  a  person  be¬ 
longing  to  a  ship  there  appears  to  be  a  conflict  of  laws,  then,  if  there 
is  in  this  Part  of  this  Act  any  provision  on  the  subject  which  is 
hereby  expressly  made  to  extend  to  that  ship,  the  case  shall  be  gov¬ 
erned  by  that  provision;  but  if  there  is  no  such  provision,  the  case 
shall  be  governed  by  the  law  of  the  port  at  which  the  ship  is  reg¬ 
istered. 

There  being  “no  such  provision**,  and  the  ship  being  regis¬ 
tered  at  the  port  of  Vancouver,  the  section,  as  applied  to  the 
case,  seems  to  say,  in  effect,  that  “the  case  shall  be  governed 
by  the  law  of  British  Columbia.*' 

The  nst  result  seems  to  be  that  in  the  opinion  of  the  majority 
of  the  Supreme  Court  of  Canada  in  the  Watson  case  both  the 
Phillips  V.  Eyre  formula  and  s.  265  of  the  Merchant  Shipping 
Act,  1894,  are  to  be  applied.  Consequently,  the  provision  of 
the  Merchant  Shipping  Act  must  be  read  along  with  the  form¬ 
ula,  and,  so  to  speak,  fitted  into  it,  and  in  a  case  in  which  there 


*This  chapter  reproduces  a  case  comment  published  (1940),  18 
Canadian  Bar  Review  308-314,  in  continuation  of  the  comment  re¬ 
produced  in  chapter  43. 

1  (a)  See  chapter  43. 

(6)  [1939]  S.C.R.  11,  11939]  1  D.L.R.  273. 

(c)  (1870),  L.R.  6  Q.B.  1,  at  pp.  28-29.  The  formula  is  quoted 
in  chapter  43. 
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is  no  actual  locus  delicti  commissi  in  the  sense  of  a  country  with 
a  system  of  law  (because  the  alleged  tort  was  committed  on  the 
high  seas) ,  the  court  is  obliged  artificially  to  say  that  the  locus 
in  question  was  British  Columbia,  in  order  to  give  some  mean¬ 
ing  to  the  second  condition  in  Phillips  v.  Eyre  as  applied  to  the 
particular  case.  It  is  submitted,  however,  that  another  view 
might  reasonably  have  been  adopted,  namely,  that  if  an  al¬ 
leged  tort  is  committed  on  a  ship,  a  court  of  any  country  in 
which  s.  265  of  the  Merchant  Shipping  Act  is  in  force  and 
applicable  is  bound  to  give  elfect  to  the  special  statutory  con¬ 
flict  rule  by  which  the  case  is  to  be  governed  by  the  law  of  the 
country  (province)  in  which  the  port  of  registry  is  situ^ed, 
and  must  disregard  the  Phillips  v.Eyre  formula  (which,  in  a 
case  not  governed  by  the  statute,  requires  a  court  to  take  into 
consideration  both  the  lex  fori  and  the  lex  loci  delicti  commissi) 
and  must,  subject  of  course  to  a  reservation  in  favour  of  any 
rule  of  stringent  public  policy  of  the  forum,  decide  the  case 
with  sole  reference  to  the  law  of  the  port  of  registry.  The 
argument  for  the  suggested  construction  of  the  statute  is  es¬ 
pecially  strong  if  the  ship  is  on  the  high  seas  at  the  time  of  the 
commission  of  the  alleged  tort,  but  if  the  construction  is  right 
in  the  case  of  a  ship  which  is  on  the  high  seas,  it  would  appear 
to  be  also  right  in  the  case  of  a  ship  which  is  in  territorial 
waters.  Whether  the  suggested  construction  is  right  or 
wrong,  the  matter  would  seem  to  be  one  which  might  well 
have  been  discussed  by  the  court..  It  would  be  interesting  to 
learn  by  what  course  of  reasoning  effect  is  supposed  to  be  given 
to  a  statute  which  says  that  the  case  is  governed  by  the  law 
of  British  Columbia,  when  the  court  applies  the  law  of  British 
Columbia  on  the  question  whether  the  act  was  or  was  not 
justifiable  by  the  law  of  the  place  where  it  was  done  (that  is, 
on  the  high  seas)  and  applies  the  law  of  Quebec  on  the  ques¬ 
tion  whether  the  wrong  was  of  such  a  character  that  it  would 
have  been  actionable  if  committed  in  Quebec. 

The  other  point  is  what  is  the  exact  meaning  of  the  Phillips 
V.  Eyre  formula  itself.  The  first  condition  stated  in  the  form¬ 
ula  is  the  subject  of  an  interesting  article  (dJ.  The  author  of 
that  article  does  not  mention  the  suggestion  made  elsewhere 
(e)  that  the  result  of  the  formula  as  a  whole,  as  construed  by 


Of)  Ha^ock,  Torts  in  the  Conflict  of  Laws:  The  First  Rule  in 
PMhps  V.  Eyre  (1940),  3  U.  of  Toronto  L.J.  400. 

(e)  The  point  is  discussed  in  chapter  2,  §  1(3),  at  p.  17,  supra, 
and  chapter  45. 
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the  courts,  may  be  that  in  English  conflict  of  laws  the  existence 
and  extent  of  tort  liability  are  defined  by  the  law  of  the  forum, 
that  is,  the  domestic  rules  of  that  law,  subject  only  to  a  proviso 
that  the  act  must  not  be  justifiable  by  the  law  of  the  place 
where  it  was  done.  On  the  contrary,  he  stresses  Willes  J/s 
use  of  the  word  “wrong*'  in  the  first  condition  in  Phillips  v. 
Eyre  as  contrasted  with  his  use  of  the  word  “act"  in  the  second 
condition,  and  suggests  that  the  “act"  is  purely  factual,  while 
the  "wrong"  is  the  legal  effect  of  "the  “act"  as  defined  by  the 
law  of  the  place  where  the  act  was  done,  the  “wrong,"  if  any, 
being,  as  Willes  J.  states  in  an  earlier  part  of  his  judgment, 
the^  creature  of  that  law.  What  is  not  clear,  however,  is 
whether  there  is  any  real  significance  in  the  change  from 
“wrong"  in  one  condition  to  “act"  in  the  other  condition. 
It  is  true  that  Willes  J.  states  in  one  part  of  his  judgment  a 
theory  of  the  creation  of  a  tort  obligation  by  the  law  of  the 
place  where  the  act  is  done,  but  when  he  comes  to  state  the 
English  conflict  rules  applicable  to  an  action  in  England  in 
respect  of  an  alleged  wrong  committed  abroad,  he  does  not 
pursue  logically  his  theory  of  a  foreign  created  right.  In  fact 
the  only  clear  reference  to  the  foreign  law  so  far  as  his  two 
conditions  are  concerned  is  to  be  found  in  his  second  con¬ 
dition,  in  which  on  his  own  theory  we  might  have  expected 
him  to  refer  to  the  “wrong"  defined  by  the  foreign  law,  where¬ 
as  any  theory  of  a  foreign  created  right  which  he  might  have 
had  in  his  mind  appears  only  in  the  extremely  attenuated  form 
that  the  act  must  not  be  justifiable  by  the  foreign  law.  In  the 
light  of  his  second  condition,  his  use  of  “wrong"  instead  of 
“act"  in  his  first  condition  may  not  have  any  particular  sig- 
nficance,  and  the  natural  construction  of  his  first  condition 
would  seem  to  be  that  it  is  directed  solely  to  the  applicability 
of  the  lex  fori,  the  only  question  as  to  his  first  condition  being 
what  is  the  situation  actual  or  hypothetical,  to  which  the  lex 
fori  is  to  be  applied. 

The  second  condition  expresses  a  conflict  rule  of  the  law 
of  the  forum  referring  to  a  foreign  law,  and  the  reference  may 
of  course  be  to  the  domestic  rules  of  the  foreign  law  or  may 
be  a  reference  to  the  whole  law,  including  the  conflict  rules  or 
other  rules  of  that  law,  with  the  object  of  ascertaining  what 
a  court  of  the  foreign  country  would  decide  in  the  actual  sit¬ 
uation  ifJ.  The  first  condition  expresses  a  conflict  rule  of  the 

(/)  This  question  as  to  the  meaning  of  a  conflict  rule  has  been 
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law  of  the  forum  referring  to  the  law  of  the  forum,  and  ne¬ 
cessarily  the  reference  is  to  the  domestic  rules  of  the  law  of 
the  forum.  On  this  view  of  the  meaning  of  the  first  condi¬ 
tion,  it  would  not  appear  to  make  any  difference  whether,  in 
the  case  of  an  alleged  wrong,  we  say  that  the  ‘‘act**  must  have 
been  one  which  would  have  been  an  actionable  wrong  if  done 
in  England,  or  say  that  the  wrong  must  be  of  such  a  character 
that  it  would  have  been  aetionable  if  committed  in  England. 
Under  the  rule  as  expressed  in  either  of  these  forms,  the  act, 
in  fact  done  abroad,  and  which  in  the  circumstances  in  which 
it  was  done  in  the  foreign  country  may  be  an  actionable  wrong 
by  the  law  of  that  country,  must  be  hypothetically  transferred 
to  the  country  of  the  forum  and  be  supposed  to  have  been  done 
there  in  similar  circumstances  I  take  as  examples  some  of  the 
cases  discussed  in  the  article  above  mentioned  ig). 

In  The  Halley  (h)  the  shipowner  was  vicariously  liable  in 
Belgium  for  the  tort  committed  in  Belgium  by  a  pilot  compul¬ 
sorily  employed  by  the  owner  under  Belgian  law,  and  the  sim¬ 
ilar  situation  to  which  English  law  would  be  applicable  under 
the  first  condition  in  Phillips  v.  Eyre  would  be  a  tort  committed 
in  England  by  a  pilot  compulsorily  employed  by  the  shipowner 
under  English  law.  In  that  hypothetical  English  situation  the 
owner  would  not  have  been  vicariously  liable  by  domestic  Eng¬ 
lish  law,  and  therefore  no  action  lay  against  the  owner  in  Eng¬ 
land  in  respect  of  the  tort  committed  in  Belgium  (i). 

Again,  in  Potter  v.  Broken  Hill  Proprietary  Association  ( jj 
an  action  was  brought  in  Victoria  by  the  owner  of  a  New  South 
Wales  patent  for  the  alleged  unlawful  use  of  the  patented  in¬ 
vention  iit  New  South  Wales.  The  similar  hypothetical  sit- 


discussed  in  chapter  2,  the  effect  of  the  second  condition  in  Phillips 
y,Eyre  being  discussed  in  §  1(3)  of  that  chapter,  at  pp.  17,  18,  supra, 
{g)  Hancock,  op.  dt,,  supra^  note  (d). 

(h)  Liverpool,  Brazil,  arid  River  Plate  Steam  Navigation  Co,  v. 
Benham  (1868),  L.R.  2  P.C.  193. 


(£)^  There  are  some  expressions  in  the  judgment  in  the  Privy 
Council  indicating  that  the  action  was  dismissed  because  the  right 
of  action  existing  by  Belgian  law  was  contoary  to  some  stringent 
^le  of  English  public  policy  —  a  view  which  is  weakened  by  the 
fact  that  since  the  coming  into  force  of  s.  15  of  the  Pilotage  Act, 
1913,  a  right  of  action  similar  to  the  Belgian  right  is  recognized  by 

Chyehassa,  [1919]  P.  201;  The  Arum 
[1921]  P.  12.  In  any  event  WiHes  J.^s  reference  to  The  Halley  does 
not  suggest  that  he  cited  the  case  on  the  point  of  any  stringent  rule 
of  local  public  policy. 

'  ii)  [1905]  Viet.  L.R.  612. 
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nation  to  which  the  law  of  Victoria  would  be  applied  under 
the  first  condition  in  Phillips  v.  Eyre  would  seem  to  be  that  of 
the  use  by  the  defendant  in  Victoria  of  an  invention  covered 
by  a  Victorian  patent  owned  by  the  plaintiff  (k).  Whether 
the  defendant  was  justified  in  what  he  did  by  the  law  of  New 
South  Wales  would  seem  to  be  a  question  to  be  answered  under 
the  second  condition  by  reference  to  the  law  of  New  South 
Wales,  and  it  is  difficult  to  understand  why  A’Beckett  J.  thought 
that  the  “existence  of  a  privilege  conferred  on  the  plaintiff” 
by  the  law  of  New  Souh  Wales  was  an  element  in  the  situation 
ISO  which  the  law  of  Victoria  was  to  be  applied  under  the 
first  condition.  On  the  other  hand,  it  is  submitted  that  Hood 
J.  was  also  in  error  in  saying  that  the  “wrong”  which  must  be 
actionable  in  Victoria  if  committed  in  Victoria  under  the  first 
condition  was  the  infringement  of  a  New  South  Wales  patent, 
instead  of  being  a  hypothetical  infringement  of  a  Victorian 
patent.  In  the  result,  on  the  meaning  of  the  first  condition  in 
Phillips  V.  Eyre,  A’Beckett  J.  thought  the  plaintiff  should 
succeed,  and  Hood  J.  thought  the  defendant  should  succeed, 
while  on  another  ground  Hodges  J.  agreed  with  Hexxi  J. 
against  A' Beckett  J.,  namely,  that  the  action  in  respect  of  the 
infringement  of  the  New  South  Wales  patent  was  local,  not 
transitory,  and  therefore  the  Victorian  court  had  no  juris¬ 
diction  iV . 

In  the  case  of  Panageorgiouv  v.  Tamer  (m)  z  United  States 
immigration  officer  was  sued  in  New  Brunswick  for  false  im¬ 
prisonment,  the  act  of  detention  having  been  done  in  the  State 
of  Maine.  The  hypothetical  situation  to  which  the  law  of 
Nevv  Brunswick  would  be  applicable. under  the  first  condition 
in  Phillips  v.  Eyre  would,  it  is  submitted,  not  be  the  actual 
situation  of  detention  by  a  United  States  officer,  but  the  sim^’ 
ilar  situation  of  detention  by  a  Canadian  officer  in  Canada  of 
a  person  seeking  admission  to  Canada.  The  questicjn  whether 
a  United  States  officer  would  be  protected  from  liability  was  a 

ik)  In  fact  this  hypothetical  situation  was  the  actual  situation 
in  respect  of  which  the  plaintiff,  by  other  paragraphs  of  his  state¬ 
ment  of  claim,  claimed  a  remedy  in  the  same  action. 

(l)  Read,  Recognition  and  Enforcement  of  Foreign  Judgments 
(1938)  196-198,  criticizes  this  ground  of  decision,  concluding  with 
the  submission  that  the  application,  in  the  Potter  case  of  the  rer 
strictive  effect  of  the  ^local-action*’  doctrine  * 

necessary  refinement,  a  result  to  be  deplored  both  theoretically  and 
practically.” 

(m)  (1906),  37  N.B.R.  449. 
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question  to  be  answered  under  the  second  condition  and  the 
question  whether  a  Canadian  officer  would  be  protected  from 
liability  was  a  question  to  be  answered  under  the  first  condi¬ 
tion. 

The  case  of  Simonson  v.  Canadian  Northern  Ry.  Co.  inj 
would  seem  to  be  an  example  of  a  manifestly  erroneous  con¬ 
struction  of  the  relevant  conflict  rule.  A  workman  was  in¬ 
jured  in  the  course  of  his  employment.  The  injury  was 
caused  by  the  negligence  of  a  fellow  servant,  and  both  in 
Saskatchewan,  where  the  injury  occurred,  and  in  Manitoba, 
where  the  action  was  brought,  statutes  had  been  passed  de* 
priving  an  employer  of  the  common  law  defence  that  the 
injury  resulted  from  the  negligence  of  an  employee  engaged  in 
a  common  employment  with  the  injured  employee.  It  was 
held  that  no  action  would  lie  in  Manitoba  because  at  common 
law  the  negligence  of  the'  plaintiff’s  fellow  servant  would  not 
have  supported  an  action  against  the  employer  and  the  Mani¬ 
toba  statute  was  inapplicable  to  an  injury  occurring  outside  of 
Manitoba  (o).  It  is  submitted,  however,  that  the  reference  in 
the  first  condition  in  Phillips  v.  Eyre  to  the  domestic  law  of 
the  forum,  that  is,  Manitoba,  ought  to  have  been  construed  as 
a  reference  to  the  domestic  law  of  Manitoba  as  applied  to  a 
domestic  Mnitoba  situation,  that  is,  the  case  of  an  employee  in¬ 
jured  in  Manitoba,  who  would  of  course  be  entitled  to  the 
benefit  of  the  Manitoba  statute  abolishing  the  defence  of  com¬ 
mon  employment. 

It  is  outside  the  scope  of  the  present  comment  to  discuss  the 
merits  or  demerits  of  the  Phillips  v.  Eyre  formula  or  to  discuss 
the  question  whether  it  can  be  legitimately  applied  to  cases 
of  liability  without  fault;  but  it  is  submitted  that  the  first 
condition  in  Phillips  v.  Eyre  cannot  reasonably  be  construed 
as  merely  safeguarding  the  stringent  local  public  policy  of  the 
forum  or  in  any  sense  other  than  that  there  must  be  an  action¬ 
able  wrong  by  the  domestic  law  of  the  forum  in  a  supposititious 
local  situation  corresponding  to  the  actual  foreign  situation, 
without  any  reference  to  the  foreign  law. 


(«)  (1914)  24  Man.  R.  257,  17  D.L.R.  616,  6  W.W.R.  898;  con¬ 
trast  Story  V.  Stratford  Mill  Building  Co.  (1913),  30  O.L.R.  271,  18 
D.L.R.  309. 


(o)  Cf.  to  the  same  effect,  Jones  v.  Canadian  Pacific  Ry. 
(1919),  49  D.L.R.  335,  [1919]  3  W.W.R.  994  (Man.). 


Co. 
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TORT  IN  ONTARIO:  ACTION  IN  QUEBEC: 
GRATUITOUS  PASSENGER* 

The  decision  of  the  Supreme  Court  of  Canada  in  McLean 
V. Pettigrew  (a)  involves  fundamental  questions  of  the  conflict 
of  laws  relating  to  the  situation  in  which  an  alleged  wrong  is 
committed  in  one  country  and  an  action  is  brought  for  dam¬ 
ages  against  the  alleged  wrong  doer  in  another  country.  Spe¬ 
cifically,  an  action  was  brought  in  Quebec  in  respect  of  a  motor 
accident  which  occurred  in  Ontario,  the  plaintiff  being  a  gratu¬ 
itous  passenger  in  the  defendant’s  car.  If  the  accident  had 
occurred  in  Quebec  and  the  court  had  simply  applied  the  doni- 
estic  law  of  Quebec,  the  defendant  would,  by  reason  of  his 
negligence,  have  been  subject  to  quasi-delictual  responsibility  by 
the  domestic  rules  of  the  law  of  the  forum,  and  the  main 
question  of  the  conflict  of  laws  was  whether,  and  to  what 
extent,  the  defendant’s  responsibility  in  Quebec  was  affected 
by  the  fact  that  the  accident  occurred  in  Ontario.  That  ques¬ 
tion  involves  the  doctrine  of  Phillips  v.  Eyre  i  b) ,  and  its  ap¬ 
plicability  in  Quebec,  and  the  case  of  Machado  v.  Pontes  (c),  in 
which  the  doctrine  of  Phillips  v.  Eyre  was  applied  in  England 
in  circumstances  closely  parallel  to  those  of  McLean  v.  Pettigrew 
itself. 

In  Phillips  V.  Eyre  id)  Willes  J.,  delivering  the  judgment  of 
the  Exchequer  Chamber,  said: 

As  a  general  rule,  in  order  to  found  a  suit  in  England  for  a 
wrong  alleged  to  have  been  committed  abroad,  two  conditions  must 
be  fulfilled.  First,  the  wrong  must  be  of  such  a  character  that  it 
would  have  been  actionable  if  committed  in  England;  .  .  .  Secondly, 
the  act  must  not  have  been  justifiable  by  the  law  of  the  place  where 
it  was  done. 

Phillips  V.  Eyre  is  not  cited  by  the  judges  of  the  Supreme 
Court  of  Canada  in  McLean  v.  Pettigrew,  but  it  is  of  course 


*This  chapter  reproduces  a  case  comment  published  (1945),  23 
Canadian  Bar  Review  309-316,  and  [1945]  2  Dominion  Law  Reports 
82-87. 

(a)  [1945]  S.C.R.  62,  [1945]  2  D.L.R.  65. 

(5)  (1870),  L.R.  6  Q.B.  1. 

(c)  [1897]  2  Q.B.  231. 

(d)  L.R.  6  Q.B.  1,  at  pp,  28-29. 
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the  foundation  case*  in  English  conflict  of  laws  with  regard  to 
an  action  brought  in  one  country  .in  respect  of  an  alleged  wrong 
committed  in  another  country,  in  the  sense  that  in  later  cases, 
such  as  Cart  v,  Fracis  Times  &  Co,  (e)  and  Walpole  v.  Cana¬ 
dian  Northern  R,  Co.  ( fJ ,  both  cited  in  McLean  v,  Pettigrew, 
the  courts  have  merely  purported  to  aflirm  and  apply  the  form¬ 
ula  stated  by  Wilks  J.  in  Phillips  v*  Eyre  (g). 

It  may  now  be  regarded  as  settled  that  the  formula  above 
mentioned,  with  the  substitution  of  ''Quebec'"  for  "England," 
is  part  of  the  Quebec  system  of  conflict  of  laws.  That  this 
was  the  result  of  the  decision  of  the  Supreme  Court  of  Canada  in 
O'Connor  v.  Wray  ihJ ,  was  stated  by  Duff  CJ.,  in  Canadian 
National  Steamships  Co.  v.  Watson  (i),  though  apart  from 
his  statement  I  should  have  thought  it  doubtful  ( jJ .  Further¬ 
more,  in  the  Watson  case  the  alleged  tort  was  committed  on  a 
ship  on  the  high  seas,  and  s.  265  of  the  Merchant  Shipping  Act, 
1894  (U.K*) ,  provided  that  the  case  should  be  governed  by  the 
law  of  the  port  of  registry,  so  that  in  the  particular  circumstances 
there  did  not  seem  to  be  any  justification  for  references  to  two 
separate  laws  in  accordance  with  Phillips  v.  Eyre  (k).  Duff 
C.J.'s  statement  has  now  been  affirmed  in  McLean  v.  Pettigrew; 
and  any  doubt  as  to  the  prevalence  of  the  Phillips  v.  Eyre  form¬ 
ula  in  Quebec  has  disappeared  (IJ.  There  is,  of  course,  no 
doubt  that  the  formula  prevails  in  the  other  provinces  of  Can¬ 
ada. 

It  is  unfortunate,  however,  that  in  McLean  v.  Pettigrew 
Taschereau  J.  seemed  to  give  some  judicial  sanction  to  the 
confusing  version  of  the  formula  contained  in  Dicey,  Conflict  of 
Laws  (5th  ed.  1932),  rule  188,  as  follows: 

^  An  act  done  in  a  foreign  country  is  a  tort,  and  actionable  as  such 
in  England,  if  it  is  both 

(1)  wrongful,  i.e.,  not  justifiable,  according  to  the  law  of  the 
foreign  country  where  it  was  done;  and. 


(e)  C19023  A.C.  176. 

(/)  C19233  A.C.  113,  70  D.L.R.  201,  [19223  3  W.W.R.  900. 
ig)  Cf.  chapter  2,  §  1(3),  at  p.  17,  supra. 

(h)  [19303  S.e.R.  231,  [19303  2  D.L.R.  899. 

(D  [19393  S.e.R.  11,  at  p.  13,  [19393  1  D.L.R.  273,  at  p.  274. 

(i)  See  chapter  43. 

(k)  See  chapter  44. 

^  discussion  of  the  earlier  Quebec  cases,  see  Johnson, 
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(2)  wrongful,  i.e.,  actionable  as  a  tort,  according  to  English  law, 
or,  in  other  words,  is  an  act  which  if  done  in  England,  would  be  a 
tort. 

This  form  of  statement  includes  the  artificial  use  of  the  word 
'"wrongful"  in  both  branches  of  the  rule,  with  two  distinct 
meanings,  although  the  word  "wrongful"  does  not  occur  in 
either  of  the  two  conditions  stated  in  Phillips  v.  Eyre.  It  is 
submitted,  with  respect,  that  Dicey’s  version  has  not  been 
adopted  by  the  courts,  and  that  Duff  CJ.  did  not  in  the  Watson 
case  purport  to  define  the  word  "wrongful."  The  wording  used 
in  Phillips  v.  Eyre  is  now  the  judicially  approved  formula,  al- 
tlhough  it  is  true  that  the  double  use  of  the  word  "wrongful" 
does  occur  in  some  judgments  (m).  Strange  to  say,  the  case 
which  Dicey  cites  as  the  primary  authority  for  the  wording  of 
his  rule  188  is  Scott  v.  Seymour  in),  in  which  the  judges  do 
not  use  the  word  "wrongful."  The  point  decided  in  that 
case  was  that  in  an  action  in  England  in  respect  of  an  alleged 
tort  committed  in  Italy,  a  plea  that  no  civil  proceedings  could 
be  taken  in  Italy  until  after  penal  proceedings  were  commenced 
and  determined,  was  bad,  Only  Wightman  J.,  anticipating 
the  decision  in  Machado  v.  Fontes,  expressed  the  opinion  that 
if  the  plea  meant  that  criminal  proceedings,  but  no  civil  pro¬ 
ceedings,  could  be  taken  in  Italy,  the  plea  would  be  bad.  Willis, 
Two  Approaches  to  the  Conflict  of  Laws  (o),  says: 

In  an  attempt  to  work  out  of  the  cases  a  doctrine  less 
with  his  own,  [Dicey]  changes  the  order  and  wording  of  the  ^o 
traditional  questions,  so  as  to  convey  to  the  casual  unwary  r^der  the 
impression  that  the  English  law  accepts  Holmes  J.’s  obligafeon 
theory,  subject,  to  a  public  policy  exception,  th&t  English  law  will 
not  give  damages  in  respect  of  a  proceeding  which  English 
not  condemn.  Indeed  we  could  hardly  expect  him  to  do  ^^he^se, 
for  in  this  topic,  as  in  no  other,  the  English  law  ^ally 
unemphatic  manner  denies  its  adherence  to  the  doctrine  of  foreign- 
created  rights  which  he  strove  hard  to  create. 

It  should  be  noted  here  that  Westlake,  Private  International 
Law,  §  196,  does  use  the  word  "wrong"  in  the  reference  to  the 
law  of  the  place  where  the  act  was  done.  That  learned  author 
does  not  in  fact,  anywhere  in  his  discussion  of  the  topic  of  torts, 
quote  the  whole  of  the  Phillips  v,  Eyre^  formula  or  attribute  to  it 
the  importance  which  it  has  now  acquired  by  virtue  of  its  adop¬ 
tion  in  modern  judgments  of  the  highest  authority.  On  me 
other  hand,  unlike  Dicey,  Westlake  does  not,  anywhere  in  his 

(m)  See,  for  example,  The  Moxh^ 

Machado  v.  Fontes,  [1897]  2  Q.B.  231,  at  p.  288. 

,  (n)  (1862),  1  H,  &  C.  219. 
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book,  commit  himself  to  any  general  theory  of  acquired  rights. 
In  his  chapter  2  he  states  his  famous  desistement  theory,  though 
not  using  that  name,  but  this  theory,  so  far  as  it  has  any  bear¬ 
ing  on  the  acquired  rights  theory,  is  limited  to  a  negative  aspect 
of  the  latter  theory  ipJ ,  In  his  introductory  notes  in  chapter 
40,  preceding  his  §  196,  he  concedes  to  the  forum  delicti  a  prim¬ 
ary  jurisdiction  as  compared  with  the  forum  rei,  and,  in  the 
notes  to  his  §  200,  states  a  cautiously  worded  opinion  adverse 
to  the  conclusion  reached  in  Machado  v.  Fontes  iqJ, 

Hancock,  in  his  article,  A  Problem  in  Damages  for  Tort  in 
the  Conflict  of  Laws  (r),  speaks  of  the  '‘laconism''  of  the  two 
conditions  stated  in  the  formula.  They  are  no  doubt  laconic 
(that  is,  pithy,  concise),  and  might  well  have  been  elabor¬ 
ated,  but  their  meaning  can  I  think  be  spelled  out  with  accuracy. 
It  is  true  that  Willes  J.  in  other  parts  of  his  judgment  states  a 
theory  of  a  right  created  by  the  law  of  the  place  of  wrong,  but 
this  theory  does  not  appear  to  have  been  intended  to  afford  a 
complete  solution  of  the  problem,  in  view  of  the  terms  of  the 
two  conditions  stated  by  him.  Obviously  the  theory  is  irrele¬ 
vant  to  the  first  condition,  and  it  would  seem  that  it  is  used  only 
as  a  theoretical  basis  for  the  second  condition.  Hancock,  in  his 
book  on  Torts  in  the  Conflict  of  Laws  isL  seems  to  take  Willes 
J.'s  theorizing  too  seriously  and  concludes  from  it  that  the 
plaintiff  must  "show  an  obligation  to  pay  damages  created  by 
the  law  of  the  place  of  wrong,"  although  of  course  there  is 
nothing  in  the  two  conditions  to  justify  this  conclusion.  In 
Phillips  V.  Eyre  the  first  condition  was  clearly  fulfilled,  and  it 
did  not  require  special  discussion.  On  the  other  hand  the  sec¬ 
ond  condition,  the  non-fulfilment  of  which  involved  the  dis¬ 
missal  of  the  action,  was  fully  discussed,  with  reference  to  many 
cases,  beginning  with  those  relating  to  an  act  which  was  origin¬ 
ally  justifiable  under  the  foreign  law  and  ending  with  those 
in  which  an  obligation  was  incurred  abroad  and  was  subse¬ 
quently  discharged  under  the  foreign  law. 

My  own  view  is  that  the  effect  of  the  first  condition  is  that 
the  cause  of  action  is  wholly  governed  by  the  domestic  rules 
of  the  law  of  the  forum  applied  to  a  hypothetical  domestic 

(p)  See  chapter  2,  §  1(5),  at  p.  22,  supra, 

(q)  Already  cited,  and  to  be  discussed  below. 

(r)  (1944),  22  Can.  Bar  Bev.  843,  at  p.  861. 

x.  analysis  of  the  judgment  of  Willes  J.  in 

chapter  2,  §  1(3),  at  pp.  15  ff.,  supra. 
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situation,,  subject  only  to  the  proviso  expressed  in  the  second 
condition,  that  is,  that  the  act  must  not  have  been  justifiable 
by  the  law  of  the  place  where  the  act  was  done  applied  to  the 
actual  situation.  The  first  condition  states  a  conflict  rule  of 
the  law  of  the  forum  referring  to  the  law  of  the  forum,  and 
necessarily  the  reference  must  be  to  the  domestic  rules  of  the  law 
of  the  forum,  and  the  factual  situation  to  which  those  domestic 
rules  are  to  be  applied  must,  it  is  submitted,  be  a  hypothetical 
situation,  that  is,  a  situation  consisting  of  facts  which  are  purely 
domestic  from  the  point  of  view  of  the  forum,  or,  in  other 
v^ords,  a  situation  which  presents  to  the  court  no  question  of  the 
conflict  of  laws.  The  reference  in  the  second  condition  to  the 
law  of  the  place  where  the  alleged  tort  was  committed  is  of  course 
not  necessarily  construed  as  a  reference  only  to  the  domestic 
rules  of  the  law  of  that  place. 

If  this  view  is  right,  it  follows  that,  subject  only  to  the 
proviso  expressed  in  the  second  condition,  the  existence  and 
extent  of  the  obligation,  including  the  measure  of  damages,  are 
governed  by  the  domestic  rules  of  the  law  of  the  forum.  This 
view  of  the  effect  of  the  two  conditions  is  of  course  consistent 
with  Machado  v.  Fontes  (t),  but  is  in  no  way  dependent  on 
that  decision.  If  the  existence  and  extent  of  the  obligation  are 
governed  by  the  domestic  rules  of  the  law  of  the  forum,  it  is 
immaterial  whether  the  measure  of  damages  is  characterized  as 
a  matter  of  procedure,  or,  as  I  think  it  should  be,  as  a  matter  of 
the  substance  of  the  obligation;  and  consequently  Machado  v. 
Fontes  is  simply  an  example  of  the  application  of  the  two  con¬ 
ditions  stated  in  Phillips  v.  Eyre  (u). 

Machado  v.  Fontes  is  so  casually  cited  in  McLean  v.  Pettigrew 
that  one  would  not  suspect  on  the  mere  reading  of  the  judg¬ 
ments  in  the  latter  case  that  the  Supreme  Court  of  Canada  has 
approved  of  the  decision  in  the  former  case.  The  two  cases 
would  seem,  however,  to  be  indistinguishable.  In  the  former 
case  the  Court  of  Appeal  in  England  held  that  the  defendant 
was  obliged  to  pay  damages  in  England  for  an  act  done  in 
Brazil,  which,  if  it  had  been  done  in  England,  and  was  char¬ 
acterized  in  accordance  with  the  domestic  law  of  England, 
would  have  constituted  the  tort  of  libel,  notwithstanding  that 
by  the  domestic  law  of  Brazil,  as  alleged  by  the  defendant  and 


(t)  [1897]  2  Q.B.  231.  ^ 

(u)  See  the  discussion  of  Machado  v.  Fontes  m  chapter  2,  §  1(3), 
pp.  18,  19,  supra,  and  in  the  present  chapter,  infra. 
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assumed  for  the  purpose  of  the  judgments  the  act  could  not 
be  the  subject  of  civil  proceedings  or  be  the  basis  of  an  action 
for  damages,  but  might  be  the  subject  of  criminal  proceedings. 
In  McLean  v.  Pettigrew  the  court  held  that  the  defendant  was 
obliged  to  pay  damages  in  Quebec  for  an  injury  suffered  by 
the  plaintiff  in  a  motor  accident  which  occurred  in  Ontario  and 
which,  if  it  had  occurred  in  Quebec,  and  was  characterized  in 
accordance  with  the  domestic  law  of  Quebec,  would,  by  reason 
of  the  defendant's  negligence,  have  subjected  him  to  quasi- 
delictual  responsibility,  whereas  by  the  law  of  Ontario  the 
plaintiff,  being  a  gratuitous  passenger  in  the  defendant's  caj?, 
was  not  entitled  to  bring  a  civil  action  for  damages  against  ^he 
defendant,  but  the  defendant,  though  he  had  been  acquitted  by 
an  Ontario  magistrate,  was,  in  the  opinion  of  the  Quebec  courts 
and  of  the  Supreme  Court,  guilty  of  an  offence  and  liable  to  a 
penalty  under  an  Ontario  statute  for  driving  a  motor  vehicle 
on  a  highway  '^without  due  cate  and  attention"  (vj , 

Machado  v.  Pontes  has  been  frequently  criticized  ( wj.  The 
observations  of  some  of  the  critics  are,  however,  coloured  by. 
their  professed  predilection  for  the  theory  generally  prevailing 
in  the  United  States  that  tort  liability  is  governed  by  the  law 
of  the  place  of  wrong,  and  sometimes  by  their  not  entirely 
concealed  liking  for  the  theory  of  acquired  rights,  alias  the 
obligatio  theory  {xL 

On  the  other  hand.  Pollock '(t/^  writing  shortly  after 
Machado  v.  Pontes,  says  that  the  decision  is  "sensible,"  though 
he  adds  that  there  is  a  difficulty  in  seeing  how  it  is  to  be  "logi^ 
cally  justified",  it  being  anomalous  in  his  view  "that  A  should, 

•  (v)  On  the  point  that  the  civil  court  was  not  bound  by  the  prev¬ 
ious  decision  of  the  criminal  court,  the  Supreme  Court  cited  its  own 
previous  decision  in  La  Fonciere  Compagnie  Assurance  de  France 
V.  Perras,  [1943]  S.G.R.  165,  [19433  2  D.L.R.  129.  For  a  criticism  of 
the  doctrine  that  the  decision  of  a  criminal  court  is.  not  admissible 
evidence  in  civil  proceedings,  see  Wright’s  comment  (1943),  21  Can. 
Bar  Rev.  653,  on  Hollington  v.  F,  HewtKors  &  Co,,  [19433  K.B.  587. 

(w)  See,  e,g,,  Cheshire,  Private  International  Law  (first  ed.  1935) 
220>223,  (2nd  ed.  1938)  303-305;  Keith,  in  a  review  of  the  Conflict  of 
Laws  Restatement  (1936),  1  U.  of  Toronto  L.J.  233,  at  p.  257;  2  Beale, 
Conflict  of  Laws  (1935)  1292;  Goodrich,  Handbook  of  the  Conflict  of 
Laws  (2nd  ed.  1938)  221;  Robertson,  The  Choice  of  Law  for  Tort  Li¬ 
ability  in  the  Conflict  of  Laws  (1940),  4  Modern  L.  Rev.  27;  Hancock, 
in  his  article  (1944),  22  Can.  Bar  Rev.  843,  at  pp.  853  if.,  where  his 
criticism  is  more  vigorously  expressed  than  in  his  book,  Torts  in 
the  Conflict  of  Laws  (1942)  15-18,  121,  122. 

(x)  See  chapter  2,  §  1(2),  at  pp.  11  if.,  supra, 

(y)  (1897),  13  L.Q.  Rev.  233;  cf,  further  comment,  at  p.  334.  i 
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in  respect  of  acts  done  in  Brazil,  acquire  rights  in  England  not 
given  him  by  the  law  of  Brazil/'  Gutteridge,  in  a  review  of  the 
first  edition  of  Cheshire's  book  (zJ,  states  his  opinion  that 
Cheshire's  criticism  of  Machado  v.  Fontes  is  "unconvincing," 
"It  would  be  a  strange  result,"  he  says,  "if  an  Englishman  who 
in  a  foreign  country  publishes  a  libel  concerning  another  English¬ 
man  can  thereby  save  his  pocket  from  the  payment  of  damages/' 
Lorenzen,  Tort  Liablity  and  the  Conflict  of  Laws  iaj,  dis¬ 
cusses  Machado  v,  Fontes  fully  and  impartially,  and  is  of  opin¬ 
ion  that  the  conclusion  reached  in  that  case  "is  entirely  defens- 
iWe  from  the  standpoint  of  the  fundamental  theory  of  the 
conflict  of  laws,"  but  that  different  views  may  be  reasonably 
entertained  on  the  question  whether  the  conclusion  reached  is 
a  desirable  one  or  whether  some  other  conclusion  might  have 
been  preferable.  The  "fundamental  theory"  above  mentioned 
is  that  an  English  court  enforces  English  rights,  not  Brazilian 
rights,  that  it  is  not  bound  to  recognize  a  Brazilian  right,  and 
in  accordance  with  the  law  of  the  forum  may  create  a  right 
different  from  that  given  by  Brazilian  law  (6/, 

One  may  perhaps  be  permitted  to  express  respectfully  some 
regret  that  the  Supreme  Court  of  Canada  did  not  avail  itself 
of  the  opportunity  to  discuss  the  merits  or  demerits  of  the  rule 
which  it  enforced  and  did  not  even  disclose  any  awareness  that 
its  decision  related  to  a  topic  upon  which  much  has  been  Written 
pro  and  con.  The  result  can  hardly  be  called  unjust  in  the 
particular  circumstances,  because  the  domestic  law  of  Quebec 
was  applied  to  a  controversy  between  two  persons,  domiciled  in 
Quebec  who  were  only  temporarily  present  in  Ontario;  and  the 
result  probably  accorded  with  the  expectations  of  the  parties, 
so  far  as  they  had  any  expectations.  This  aspect  of  the  case 
was,  however,  ignored  in  the  Supreme  Court,  and  the  rule  ap¬ 
plied  by  the  court  would  probably  be  applied  by  it  also  to  a 
case  in  which  the  parties  are  resident  and  domiciled  in  Ontario 
and  the  accident  occurs  there,  and  the  action  is  brought  in 
Quebec  merely  because  the  plaintiff  is  so  fortunate  as  to  find 
some  basis  for  the  jurisdiction  of  the  court  in  Quebec  to  entertain 
an  action  against  the  defendant  and  chooses  the  Quebec  forum 
because  he  could  not  succeed  in  an  action  in  Ontario  (cj. 


(jz)  (1936),  6  Cambridge  L.J.  20. 

(a)  (1931),  47  L.Q.  Rev,  483,  at  pp,  484-490, 

(b)  Cf,  chapter  2,  §  2(2),  at  pp.  27  ff.,  supra, 

(c)  This  point  must  have  been  pr^ent  to  the  minds  of  the  judges 
of  the  Supreme  Court,  because  in  the  judgment  of  the  majori'^  occurs 
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It  is  outside  of  the  scope  of  the  present  comment  on  McLean 
V.  Pettigrew  to  discuss  the  obligatio  theory  or  the  theory  that 
the  governing  law  should  be  the  law  of  the  ''place  of  wrong/' 
or  to  compare  these  theories  with  the  English  theory,  embodied 
in  the  two  conditions  stated  in  Phillips  v.  Eyre,  Rheinstein 
id)  says  that  in  the  "field  of  torts,  English  courts  continue  to 
apply  English  law,  with  the  important  modification, ,  however, 
that  an  alleged  tort-feasor  will  not  be  subjected  to  liability, 
when  his  conduct,  though  actionable  under  English  law,  is  not 
disapproved  by  the  law  of  the  place  where  it  was  carried  on. 
This  technique  is  of  easy  application,  it  protects  justified  expe^r 
tations,  and  it  appears  eminently  satisfactory,  in  spite  of  criti¬ 
cism/'  The  English  theory  is  relatively  easy  of  application, 
but  whether  in  all  circumstances  it  achieves  substantially  just 
results  is  another  question. 


a  reference  to  the  Quebec  case  of  Lieff  v.  Palmer  (1937),  Q.R,  63  K.B. 
278,  in  which  two  Quebec  judges  refused  to  follow  Machado  v.  Forties , 
Hancock,  (1944),  22  Can.  Bar  Rev.  at  p.  853,  speaks  of  “this  unjust 
feature”  of  Machado  v.  Fontes,  whereas  possibly  the  quoted  expression 
is  appropriate  to  the  situation  in  Lieff  v.  Palmer,  and  is  not  appropri¬ 
ate  to  the  situation  in  Machado  v.  Forties,  The  silence  of  the  {Supreme 
Court  as  to  the  possible  distinction  between  litigation  in  Quebec  in 
respect  of  an  accident  occurring  in  Ontario  (1)  where  the  parties 
are  residents  of  Quebec  and  (2)  where  the  parties  are  residents  of 
Ontario,  is  apparently  deliberate. 

(d)  The  Place  of  Wrong;  a  Study  in  the  Method  of  Case  Law 
(1944),  19  Tulane  L.  Rev.  4,  at  p.  23. 


Chapter  XLVL 


PROOF  OF  FOREIGN  LAW;  COMPETENCY 
OF  WITNESSES* 

The  headnote  of  Gold  v.  Reinblatt  (a)  in  the  Supreme  Court 
Reports  is  as  follows: 

In  order  to  prove  the  law  of  a  foreign  country  it  is  not  necessary 
mat  the  witness  should  be  a  lawyer  actually  practising  his  profession 
in  That  country;  but,  inasmuch  as  foreign  law  is  a  question  of  fact 
which  must  be  proved  as  any  other  fact  by  a  competent  and  qualified 
witness,  any  person  whose  occupation  makes  it  necessary  for  him  to 
have  knowledge  of  the  law  of  such  foreign  country  may  be  a  comp¬ 
etent  and  qualified  witness,  the  competency  and  qualification  of  such 
witness  being  a  matter  for  the  appreciation  of  the  court. 

The  propositions  of  law  just  quoted  are  not,  either  verbally 
or  in  substance,  to  be  found  in  the  judgment  of  the  Supreme 
Court  of  Canada,  but  are  merely  the  re^rter's  statement  of  the 
grounds  upon  which  the  witness’s  evidence  was  admitted,  these 
grounds  being  presumably  inferred  from  the  judgments  in  the 
Court  of  King’s  Bench,  which  were  approved  in  a  general  way 
in  the  Supreme  Court*  When,  however,  the  report  of  the 
case  in  the  Court  of  King’s  Bench  (b)  is  examined,  it  does  not 
clearly  appear  that  the  grounds  of  judgment  are  accurately  set 
out  in  the  headnote  in  the  Supreme  Court  Reports,  or  what 
those  grounds  were. 

The  foreign  law  to  be  proved  was  the  law  of  Austria  ,  Be¬ 
fore  the  outbreak  of  the  war  (c)  the  witness  was  studying  law 
at  the  University  of  Czernowitz  in  the  province  of  Bukovina 
in  Austria-Hungary,  and  after  the  war  he  completed  his  course 
there  and  acquired  the  degree  of  doctor  of  law.  In  1919  he  was 
admitted  to  practise  law,  and  began  practising,  in  the  same 
province  of  Bukovina,  which  had,  by  the  treaty  of  peace,  been 
transferred  to  Rumania,  but  in  which  the  Austrian  Civil  Code 
remained  in  force.  In  1922  he  came  to  Canada,  and  at  the 


*This  chapter  reproduces  a  case  comment  published  (1929),  7 
Canadian  Bar  Review  399-4Q3. 

(а)  [19293  S.e.R.  74;  [19293  1  D.L.R.  959.  The  headnote  in  the 
latter  report  relates  to  another  point, 

(б)  Reinblatt  v.  Gold  (1928)  Q.R.  45  K.B.  136,  reversing  (1926), 
Q.R.  65  S.C.  17. 

(c)  The  first  world  war. 
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time  of  the  trial  of  the  action,  in  1925  or  1926,  was  an  in¬ 
surance  agent  in  Montreal  and  was  studying  law  at  McGill 
University. 

Before  proceeding  with  the  discussion  of  Gold  v.  Retnblatt, 
it  is,  I  think,  worth  while  to  attempt  to  restate  concisely  the 
rules  generally  applied  by  English  and  Canadian  courts  to  the 
question  of  the  competency  of  a  witness  to  prove  foreign  law. 

I  submit  the  following: 

■  Rule  1 ,  A  person  is  competent  to  prove  the  law  of  a  foreign 
country  if,  and,  as  a  general  rule,  only  if,  he  knows  that  law  b^ 
virtue  of  his  being,  or  having  been,  ^ 

(a)  a  judge  or  legal  practitioner  in  that  country;  or 

(b)  a  teacher  of  law  in  that  country,  or  the  holder  there 
of  some  other  office  the  duties  of  which  entail  a 
knowledge  of  the  law  of  that  country. 

It  is  said  that  the  *'best  evidence'*  (d)  is  that  of  a  person 
qualified  under  clause  (a) ,  but  under  either  clause  (a)  or  clause 
(b),  the  witness  has  acquired  his  knowledge  by  virtue  of  his 
office — ^he  is  peritus  virtute  officii. 

Rule  2.  A  person  is  not  competent  to  prove  the  law  of  a 
foreign  country  (a)  if  he  has  merely  studied  the  law  in  that 
country,  and,  a  fortiori,  (b)  if  he  has  merely  studied  the  law  of 
that  country  in  another  country. 

The  decision  in  Bristow  v.  SequeviUe  (e)  specifically  supports 
clause  (b)  and  the  discussion  in  that  case  suggests  that  the 
knowledge  of  law  should  be  acquired  in  the  foreign  country. 
In  the  Goods  of  Bonelli  if)  and  In  re  Turner  (g)  specifically 
support  clause  (a) ,  and  in  the  latter  case  the  opinion  is  expressed 
that  the  witness  should  be  a  professional  man  or  hold  an  offi¬ 
cial  position  in  the  foreign  country.  In  the  report  of  Embiricos 
V.  Anglo- Austrian  Bank  ih)  in  the  Court  of  Appeal  a  state¬ 
ment  of  Austrian  law  is  quoted  from  an  affidavit  of  a  doctor 
of  law  at  the  University  of  Vienna,  but  it  is  pointed  out  in 
the  judgment  of  the  trial  judge  (i)  that  there  was  no  dispute 

(d)  Rex  V.  Namm  (1911),  24  O.L.R.  306  at  p.  311,  where  many  of 
the  cases  are  cited. 

(e)  (1850),  5  Exch.  275. 

(/)  (1875),  1  P.D.  ‘69. 

{g)  [1906]  W.N.  27. 

(h)  [1905]  1  K.B.  677  at  pp.  678-9. 

{i)  [1904]  2  K.B.  870  at  p,  873. 
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as  to  the  foreign  law,  the  expert  witnesses  of  both  parties  being 
in  agreement. 

Rule  3.  Much  must  be  left  to  the  discretion  of  the  trial 
judge,  but  if  the  foreign  law  is  foreign  in  essence  as  well  as  in 
name,  a  stricter  rule  as  to  competency  should  be  applied  than  if 
the  foreign  law  is  germane  to  the  law  of  the  forum. 

In  substance  this  rule  is  stated  in  Wigmore  on  Evidence, 
2nd  ed.,  1923,  §  690.  The  author  says  that  the  courts  in 
England  have  on  the  whole  been  more  strict  than  the  courts 
in  the  United  States  on  this  question  of  "expert  capacity,"  and 
'fepresses  the  opinion  that  for  a  system  of  law  foreign  in  essence 
as  '^ell  as  in  name  residence  in  the  foreign  country  and  perhaps 
practice  might  occasionally  be  required. 

Rule  4.  A  person  who  knows  the  law  of  the  foreign 
country  by  virtue  of  holding  in  another  country  an  office  which 
entails  a  knowledge  of  the  law  of  the  foreign  country  may,  in 
special  circumstances,  be  held  to  be  competent  to  prove  that 
law. 

The  exceptional  character  of  this  rule  is  emphasized  in  Wilson 
V.  Wilson  (j).  In  Braitey  v.  Rhodesia  Consolidated  Ik)  a 
reader  in  Roman-Dutch  law  to  the  Incorporated  Council  of 
Legal  Education  in  England  was  held  to  be  competent  to  prove 
the  law  of  Rhodesia,  although  he  had  never  practised  law  or 
held  an  official  position  in  Rhodesia.  His  evidence  was  that 
the  law  of  Rhodesia  was  the  same  as  the  law  of  England  on 
the  point  in  question,  and  therefore  the  effect  of  the  adinission 
of  his  evidence  was  the  same  as  if  his  evidence  had  been  rejected. 

Foote  (1)  doubtless  goes  too  far  in  stating  that  “the  only 
witness  competent  to  give  such  evidence  is  some  person  who  is 
conversant  with  the  foreign  law,  either  as  a  legal  practitioner  in 
the  foreign  state,  or  as  holding  some  other  office  there  the  duties 
of  which  would  entail  such  knowledge;"  but  it  is  submitted 
that  it  may  fairly  be  said  that  rule  1 ,  stated  above,  is  the  general 
rule,  and  that  a  court  should  not,  in  the  exercise  of  such  dis¬ 
cretion  as  it  may  possess,  depart  from  this  rule  except  in  special 
circumstances.  The  rule  is  not  of  a  technical  character,  but  is 


(j)  [1903]  P.  157;  cf.  Cartwright  v.  Cartwright  (1878),  26  W.R. 
684,  in  which  an  English  barrister  practising  in  Canadian  appeals 
before  the  Privy  Council  was  held  not  to  be  competent  to  give  evi¬ 
dence  as  to  the  validity,  according  to  the  laws  of  Canada,  of  a 
marriage  solemnized  in  Canada. 

(k)  [1910]  2  Ch.  95. 

(l)  Private  International  Law,  5th  ed.  1925,  p.  576. 

45~C.L. 
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based  upon  the  substantial  consideration  that,  generally  speak¬ 
ing,  a  person  who  has  lived  in  a  country  and  has,  in  the  course 
of  his  occupation,  had  occasion,  frequently  or  habitually,  to 
apply  its  law  to  particular  circumstances,  in  the  light  of  the 
practice  of  the  courts  and  the  course  of  their  decisions,  will  in 
fact  be  able  to  discriminate  between  the  values  of  different 
sources  and  to  give  an  accurate  statement  of  the  law  to  the 
court  of  another  country.  Even  in  the  case  of  a  codified  law, 
a  person  who  has  not  lived  in  a  country  and  had  immediate 
contact  with  the  law  in  its  practical  application  is  less  likely  to 
be  able  to  give  an  accurate  statement  of  it.  ^ 

r 

The  rule  that  the  witness  should  be  peritus  virtate  officii  is 
stated  in  the  leading  case  of  the  Sussex  Peerage  im) .  It  would 
not  appear  to  be  quite  accurate  to  say,  as  was  said  in  Rex  v. 
Naoum  (n)  that  “Bishop  Wiseman,  who  had  held  a  quasi¬ 
judicial  position  at  Rome,  was  held  qualified  to  prove  the  canon 
law  as  to  marriage  which  was  in  force  in  that  city.'"  The  de¬ 
cision  was  rather  that  the  bishop,  by  virtue  of  his  holding  the 
office  of  coadjutor  to  a  vicar-apostolic  in  England,  was  to  be 
considered  as  a  person  skilled  in  the  Roman  canon  law  of 
marriage  and  therefore  competent  to  prove  that  law.  The  wit¬ 
ness's  office  in  England  entailed  a  knowledge  of  Roman  canon 
law  for  the  purpose  of  ecclesiastical  administration  in  England. 

The  witness  in  Gold  v.  Reinblatt  seems  to  have  been  quali¬ 
fied  under  rule  1,  subject  to  one  objection,  namely,  that  he  had 
practised  law  not  in  Austria,  but  in  Rumania,  This  objection, 
of  taken,  would  be  purely  technical,  because  the  province  of 
Bukovina,  in  which  he  practised,  had  been  only  recently  separ¬ 
ated  from  Austria-Hungary  and  was  still  governed  by  the 
Austrian  Civil  Code;  and  it  does  not  appear  from  the  reports 
of  the  case  that  the  doubt  as  to  his  competency  as  a  witness  of 
Austrian  law  turned  on  the  objection  in  question. 

The  headnote,  already  quoted,  would  seem  to  indicate  that 
the  objection  was  that  he  was  not  a  lawyer  “actually"  practising 
his  profession  in  the  foreign .  country.  I  conjecture  that  the 
word  “actually"  is  a  translation  of  the  word  “actuellement" 
occurring  in  the  judgment  of  Cannon  J.  in  the  Court  of  King's 
Bench.  The  French  word  means  primarily  “now"  or  “present¬ 
ly,"  whereas  the  English  word  means  “really"  or  “in  fact." 


Competency  of  Witnesses 


707 


It  is,  I  think,  obvious  that  a  person  may  be  a  competent  witness 
of  the  law  of  a  foreign  country  where  he  formerly  practised 
law,  although  he  may  at  the  time  of  giving  his  evidence,  have 
ceased  to  practise  law  there,  or  even  be  studying  law  or  selling 
insurance  in  another  country;  but  it  is  quite  a  different  thing 
to  say  that  it  is  not  necessary  that  the  witness  should  ever  have 
been  in  actual  practice. 

If  the  headnote  means  that  the  witness's  study  of  law  at  a 
university  would  qualify  him,  the  doctrine  enunciated  is  in¬ 
consistent  with  the  current  of  the  English  cases  and,  it  is  sub- 
has  not  yet  received  the  support  of  the  Supreme  Court 
of  <;anada. 

Still  less,  it  is  submitted,  has  the  Supreme  Court  of  Canada 
held  that,  as  Cannon  J.  suggests,  any  educated  person  who  has 
lived  in  Austria  and  who  testifies  that  he  knows  the  law  of 
Austria  as  to  community  or  separation  of  property  between^ 
spouses,  is  a  competent  witness  to  that  extent. 
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Acquired  rights,  9,  10,  19,  21 

Theory  of  legislative  jurisdiction,  10,  22 

Recognition  and  enforcement  of  foreign  created  rights,  9 

The  obltgatto  theory,  1 1 

Renvoi,  implied  in  acquired  rights  theory,  25 

stated  in  terms  of  acquired  rights,  21,  153,  175 
Inconsistency  of  Restatement  theories,  230 

Administration  of  estates,  446,  555 
Meanings  of  administration,  447 
Governed  by  the  lex  ret  sitae  ilex  foriJ ,  449,  555 
Controlled  by  the  court  of  the  situs,  446,  450 
Distinguished  from  succession,  76,  446,  448 
Appointment  of  executor  or  administrator,  446 
Paynaent  of  creditors  claims,  449,  450,  568,  571 
Distribution  of  the  surplus,  450 
Reimbursement  between  beneficiaries,  451 
Locke  King's  Act,  mortgage  debt,  45 1 
Marshalling,  452 
Election,  465 

Conveyance  by  foreign  executor  or  administrator,  503 
by  executor  under  unproved  will,  507 
Powers  of  personal  representative,  543 
Postponement  of  distribution,  558 
Creation  and  administration  of  trust,  559 
Life  insurance,  568 
See  also  Succession  on  death;  Will 

Adoption  of  child,  584,  595 
Status  and  succession,  584 
Domestic  aspects  of  adoption,  586,  595 
Conflict  aspects  of  adoption,  586  ff.;  595 
Analogy  of  legitimation  by  subsequent  marriage,  596 

Agency,  Agent,  368 

Authority  and  power  distinguished,  368,  372 
Separate  proper  laws,  368,  369,  372,  373,  374 
Power  to  transfer  land,  369 
Power  of  attorney,  369,  370 
Vicarious  responsibility  of  principal,  692 

Annulment  of  marriage,  624 

Jurisdiction  of  courts,  603,  606,  624 
Void  and  voidable  marriages,  605,  625 
Civil  and  canonical  impediments,  625 
Marriages  void  ab  initio,  627,  631 
Voidable  marriages,  628,  631,  676,  683 
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Retroactive  effect  of  annulment,  679,  680,  681,  684 
Proper  law,  626,  681,  682,  683 
Recognition  of  foreign  decree,  49,  629 
Prohibiteed  degrees,  634 

capacity  to  marry,  634 
Formalities  of  celebration,  50,  643-645 
Parental  consent  to  marriage,  49,  50,  630,  633 
See  also  Divorce;  Marriage 

Application  of  proper  law,  94,  164 

Third  stage  of  court’s  enquiry,  37 
Inherent  ambiguity  of  conflict  rules,  7,  8,  9 
Forum  applies  only  its  own  law,  1,  27 
Extent  of  resort  to  foreign  law,  94,  95 
Basis  of  selection  of  proper  law  irrelevant  in  its  application 
96,  438 

Secondary  characterization  and  renvoi,  164 
See  also  Characterization 

Bills  and  notes,  introduction,  270 

Bills  of  Exchange  Act,  1882  (UX),  270 
Bills  of  Exchange  Act  (Canada),  270,  271 
Conflict  of  laws  provisions,  293 
Formal  validity,  273,  274 
place  of  contracting,  275 
anomalous  situations,  278 
Interpretation,  283,  290 
Single  law  or  several  laws,  293 
intrinsic  validity,  282,  283,  308 
Story’s  doctrine,  283 
Chalmers’  doctrine,  288 
legality,  308 
public  policy,  312 
the  Gaming  Acts,  314 
proper  law  of  contract,  283,  284,  308 
Transfer  of  bill,  the  problem,  294 
cases  before  the  statute,  296 
the  Bills  of  Exchange  Act,  299 
the  lex  rei  sitae,  302,  307,  418,  419 
Presentment,  protest  and  notice  of  dishonour,  307,  319 
Foreign  currency,  rate  of  exchange,  322 
Interest,  287,  322 
Due  date  of  a  bill,  322 
Capacity  of  parties,  323 
Set-off,  and  compensation,  325,  326 
Discharge*  325 
Joint  obligation,  325,  327 
Conflict  of  Laws  Restatement,  327 
The  Geneva  Convention  (1930),  328 
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Bills  of  lading,  uniform,  Hague  rules,  335,  336 
Proper  law  of  the  contract,  341,  344 
pvower  to  select  proper  law  344 
exclusion  of  power,  353 
Renvoi,  lapsus  calami,  342,  343 

Bona  vacantia,  466 

Bonds,  payable  to  bearer,  419 
Registered  bonds,  419,  420 
Transfer  inter  vivos,  419,  420 
Scottish  heritable  bond,  441,  442,  444 

"British  Commonwealth  of  Nations,  224,  226 
British  Empire,  doubly  composite,  199,  224 
No  uniform  system  of  private  law,  198 
No  uniform  system  of  conflict  rules,  200 
English  law  not  predominant  law,  202 
Law  districts  within  British  Empire,  224 
Conflicts  of  laws  within  the  British  Empire,  234 
British  nationality,  224,  225 

Status  of  British  subject  Empire-wide,  225 
“National  law’'  of  a  British  subject,  197 
Non-existent  “English”  nationality,  202,  203 
See  also  Canadian  Citizenship  Act 
Canada,  a  composite  territorial  unit,  224 

Each  province  a  law  district,  2,  199,  224 
System  of  courts  in  Canada,  235 
Domestic  law  of  the  provinces,  235,  236 
Conflict  rules  of  the  provinces,  236,  237 
See  also  Legislative  power  in  Canada 
Canadian  Citizenship  Act,  224  225,  226 

Its  ejffect  in  the  conflict  of  laws,  199,  226 
Canadian  citizen  is  a  British  subject,  226 
“National  law”  of  a  Canadian  citizen,  198,  226,  227 
See  also  British  nationality 
Canadian  Immigration  Act,  225,  226 
Canadian  Nationals  Act,  225,  226 
Canadian  Naturalization  Act,  225,  226 

Canon  f ecclesiastical)  law,  602 

Jurisdiction  of  ecclesiastical  courts,  603 
Canonical  and  civil  impediments,  625 
Prohibited  degrees,  634,  635 
Roman  canon  law  in  England,  643,  644 
Canon  law  of  marriage,  644 
Capacity,  81,  323 

Distinguished  from  status,  79.  80,  81,  546 
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Capacity,  distinguished  from  formalities,  48 
Distinguished  from  procedure, 

Capacity  to  change  legal  relations,  545 
Capacity  to  marry,  546,  547 

to  make  marriage  contract,  547 

to  make  commercial  contract,  323,  324,  547 

to  assign  chose  in  action,  548 

to  convey  or  mortgage  land,  548  ff. 

to  contract  respecting  land,  548  fF. 

Capacity  of  beneficiary,  546 
Capacity  of  married  woman,  548-554 
Status  and  capacity,  France,  Quebec,  83,  84,  114 
Power  of  personal  representative,  543 

Characterization  of  the  question,  48,  162 
'"Characterization",  ‘"qualification,"  39 
First  stage  in  court's  enquiry,  36 
Characterization,  selection  and  application,  35 
The  problem  of  characterization,  39 
by  the  lex  fori,  43,  44 
or  by  the  lex  causae,  44 
or  from  international  point  of  view,  44,  45 
or  on  basis  of  comparative  law,  45,  46 
Provisional  characterization,  47,  101,  106,  107,  161,  162 
Conflict  of  characterization,  47,  48 
Bartin's  two  examples,  58,  71 
Parental  consent  to  marriage,  48,  105 
formalities  or  capacity,  48 
Formalities  and  capacity  again,  58 

Characterization  of  rule  of  law  in  its  context,  53,  106,  107 
Formalities  and  procedure,  60 
Matrinionial  property  and  succession,  69 
Administration  and  succession,  76 
Property,  contract  and  conveyance,  77,  102 
Status,  capacity  and  incidents  of  status,  79,  104 
Limitation  of  actions  or  prescription.  240 
Substance  and  procedure,  257 

Characterization  of  connecting  factor,  90,  91,  179,  185 
Primairy  and  secondary  characterization,  98,  107,  161 
Robertson  on  characterization,  98 
Cormack  on  characterization,  101 
Renvoi  and  characterization,  184 

Chattel  connected  with  land,  442,  443 
Chattel  mortgage,  402 

Conditional  sale  of  chattel,  402 
Chattel  personal,  see  Movables 
Chattel  real,  488,  489 


Index 

■>1 

Child,  by  adoption,  584 

Meaning  of  child  in  will,  591,  639 
See  also  Legitimation 

Choice  of  law,  see  Selection  of  proper  law 
Choice  of  law  rule,  4 

Choses  in  action,  transfer  of,  421 
See  also  Intangibles 

Circulus  inextricabilis,  168,  171,  184 
^assification,  sec  Characterization 
Classification  of  interests  in  land,  439 
Community  of  property,  see  Matrimonial  property 
Communio  bonorium,  70 
Compensation,  and  set-off,  325,  326 

Composite  territorial  unit,  3,  194 

Composite  system,  of  territorial  law,  194,  197 
of  personal  law,  174,  194,  220 
British  Empire  doubly  composite,  198,  199 
Canada,  composite  unit,  224 

Conditional  sale,  of  chattel,  402 
Chattel  mortgage,  402 
Conflict  of  laws,  title  of  subject,  1,  6 
Westlake's  discarded  definition,  1. 

Scope  of  subject,  5,  6 
Conflict  rule,  meaning  of,  5,  9 

Distinguished  from  domestic  rule,  4 
Function  of  conflict  rule,  5,  22 
Choice  of  law  rule,  4 
Indicative  rule,  4 

Unilateral  and  bilateral  conflict  rules,  6,  7 
Enforcement  of  foreign  created  rights,  9 
Rights  created  by  the  law  of  the  forum,  24 
Importation  of  foreign  domestic  rules,  24 
The  nature  of  a  right,  27 
The  forum  applies  only  its  own  law,  27 
The  local  law  theory,  32 
Inherent  ambiguity  of  conflict  rules,  7,  8,  9 
Conflict  of  conflict  rules,  37,  38,  160,  167 
Title  to  land,  lex  rei  sitae,  466 
Connecting  factor,  meaning  of,  86,  87 

Connecting  factual  situation  with  a  country,  42,  87 
Characterization  of  connecting  factor,  90,  91 
domicile,  91,  92,  195 
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Connecting  factor,  nationality,  92,  197 
situs  of  a  thing,  94 
place  of  doing  an  act,  89,  90 
place  of  contracting,  93,  275 
Latent  conflict  of  connecting  factors,  90,  91 
place  of  contracting,  179,  185,  277 
domicile,  118,  119,  139 
Patent  conflict  of  connecting  factors,  96,  160 
nationality  and  domicile,  169 
Savigny,  relations  of  fact,  88,  89 
Raape,  system  of  connecting  factors,  89 

Consanguininity  and  affinity,  prohibited  degrees,  634 

Consideration  for  a  promise,  311 

Contact,  point  of,  see  Connecting  factor 

Contract,  place  of  making,  93,  179,  185,  275 
Formal  validity,  60,  273,  274,  275 

distinguisljed  from  procedure,  60,  277 
Statute  of  frauds,  60 
Intrinsic  validity,  283 

The  proper  law  of  a  contract,  283,  284,  308 
tex  loci  solutionis.  284-290,  314 
Legality  and  public  policy,  312,  334,  344 
The  Gaming  Acts,  314 
Consideration  for  a  promise,  311 
Illegality  by  law  of  place  of  performance,  330 
JBills  of  lading,  uniform,  335. 

Power  to  select  proper  law,  324,  345  ff. 
as  to  interpretation,  283,  309 
exclusion  of  power,  353 
Damages,  substantive,  not  procedural,  20,  264 
Simple  contract  delit,  situs.  418,  421,  422 
Assignment  of  contract,  421,  422 
Contract  with  respect  to  movables,  375 
distinguished  from  conveyance,  375 
lex  ret  sitae  and  proper  law,  385 
Contract  with  respect  to  land,  528.  533 

distinguished  from  conveyance,  528,  529,  532 
Contractual  and  proprietary  rights,  524,  528 
whether  distinguishable.  525,  527 
benefit  of  legal  relations,  527 
Frustrated  contracts,  unjust  enrichment,*  356 

See  also  Bills  and  notes;  Capacity 

Conversion,  doctrine  of,  444,  445,  513 
Realty  or  personalty,  444,  445 
Land  or  movables,  444,  445 
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Doctrine  of  domestic  English  law,  515 
not  of  conflict  of  laws,  515 
Lord  Kingsdown’s  Act,  516,  517 

Conveyance,  distinguished  from  contract,  375,  528,  529,  532 
Borderland  between  contract  and  conveyance,  385,  528 
See  also  Land;  Movables 

Country,  in  the  conflict  of  laws,  2,  223 

Court,  see  Conflict  rule,  meaning  of;  Forum y  law  of  the;  Jutis^ 
diction  of  courts 

editors'  claims,  449,  450,  571 
^  Life  insurance,  568 

Damages,  in  tort,  12,  19,  688 
In  contract,  20,  688 

Debt,  siitus  of,  418 

Delict,  see  Tort 

Dependants'  Relief  Acts,  574 

Limitation  on  testator's  disposing  power,  576 

Desistement  theory,  5,  22,  169 

Dispositive  rule,  4 

Dissolution  of  contract,  Quebec  law,  394 

Divorce  a  mensa  et  thorOy  see  Judicial  separation 

Divorce,  a  vinculo  matrimonii^  605,  606 

Jurisdiction  of  courts,  in  England,  605  ^ 

in  Canada,  606  fF. 

Domicile  and  divorce  jurisdiction,  610,  667 

Divorce  at  suit  of  deserted  wife,  613 

Recognition  of  foreign  divorces,  615 

Decree  of  court  of  domicile,  615 

Decree  recognized  by  court  of  domicile,  617,  665,  671 

Divorce  without  court  decree,  622 

Divorce  without  notice,  624 

Application  of  domestic  lex  fori,  171,  612 

Full  faith  and  credit  clause,  U.S.A.,  665 

See  also  Annulment  of  marriage 

Domestic  rule,  3,  4 

Distinguished  from  conflict  rule,  3,  4 
Internal,  municipal  or  local  rule,  4 
Dispositive  rule,  4 

Domicile,  as  connecting  factor,  43,  91,  195 
Question  of  law  or  fact,  43 
Characterization  by  the  lex  fori,  43,  91 


716 


Index 


Domicile  in  French  law,  116,  139,  209 

as  contrasted  with  English  law,  116,  117,  139 
Conflict  as  to  domicile,  renvoi,  118,  119,  139 
Domicile  of  origin,  204,  205,  206 
Domicile  and  divorce  jurisdiction,  610,  612 
Matrimonial  domicile,  667 
Domicile  of  married  woman,  667,  668 

Donatio  mortis  causa,  564 
Etower,  succession  law,  458 

Ecclesiastical  and  civil  law,  602,  603 
Jurisdiction,  602,  603,  625 
Canonical  and  civil  impediments,  625,  634 

Election,  under  a  will,  465 

Equity,  with  respect  to  land,  528 

Equitable  interests,  tex  rei  sitae,  522,  524,  525 
Nature  of  equitable  interests,  525,  526,  527 
Equitable  remedies  with  respect  to  land,  526,  527 

Escheat,  and  bona  vacantia,  466 
Estate,  see  Interest;  Land;  Property 

Evidence,  265,  266,  267 

Admissibility  of  evidence,  procedure,  61,  265 
Presumptions  not  necessarily  procedure,  268 
See  also  Foreign  law 

Fami]^  Maiintenance  Acts,  see  Dependants*  Relief  Acts 
Fixtures,  annexed  to  land,  442 

Chattels  connected  with  land,  442,  443 

Foreign  annulment,  sec  Annulment  of  marriage 
Foreign  country,  3 
Foreign  currency,  321 
Foreign  divorce,  see  Divorce 

Foreign  created  rights,  see  Acquired  rights;  Conflict  rule,  mean¬ 
ing  of 

Foreign  executor  or  administrator,  480 
Conveyance  of  land  by,  503 
Foreign  judgment,  enforcement  of,  5,  621 
As  to  movables  situated  abroad,  171 
Not  a  judgment  in  rem  as  to  other  movables,  172,  183 
Foreign  divorces,  615,  617,  622 

Foreign  law,  foreign  country,  3 

Rights  acquired  under  foreign  law,  9 
Foreign  law  a  fact  to  be  proved,  192,  193,  685 
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Presumption  that  foreign  law  same  as  lex  fori,  193,  685 
Proof  of  foreign  law,  703 

competency  of  witness,  703 
Foreign  judgment  as  proof  of  foreign  law,  192 

Formalities,  and  capacity,  49,  58 

Distinguished  from  procedure,  60 

See  also  Contract;  Marriage;  Substance  and  Procedure; 
Will 


Forum  conveniens,  536 


Forum,  law  of  the,  3 

^  Domestic  rules  and  conflict  rules,  4,  5,  341 

Ambiguity  of  reference  to  law  of  the  forum,  7 
The  forum  applies  only  its  own  law,  27 
Se  also  Conflict  rule,  meaning  of 

Frauds,  Statute  of,  60,  63 

Formalities  or  procedure,  60 
Contract  or  sale  of  land,  65 
French  Civil  Code,  65 
Conflict  of  characterization,  67 
The  statute  in  the  United  States,  67 


French  law,  renvoi  in,  136,  190 

Frustrated  contracts,  unjust  enrichment,  356 

Law  Reform  (Frustrated  Contracts)  Act  (1943),  358, 
360  - 


Full  faith  and  credit  clause,  U.S.A.,  665 
Gaming  Acts,  314 

Geneva  Convention  (1930),  325,  328 
German  law,  renvoi  in,  135,  148,  190 
Gift  inter  vivos  or  testamentary,  564 
Donatio  mortis  causa,  564 


Hague  rules,  bills  of  lading,  335,  336 
Heritable  bond,  Scottish,  441,  442,  444 

Illegality,  of  contract,  310,  340,  344 

By  the  law  of  place  of  performance,  330 


Immovables,  see  Land 

Immovables  and  movables,  433,  ^34 

Real  property  and  personal  property,  433,  434 

See  also  Intangibles;  Movables 
Impediments  to  marriage,  625 
Indicative  rule,  4 

See  also  Conflict  rule 
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Infant,  see  Minor 

Insurance  (life),  and  administration  of  estates,  568 

Intangibles,  415,  416,  417 

Conventionally  included  in  movables,  556 
but  have  no  actual  situs,  417 
Legal  situs  for  various  purposes,  415 
Succession  on  death,  lex  domicilii,  556 
Transfer  inter  vivos,  lex  rei  sitae,  295,  307 
obligations  to  pay  money,  418 
general  rules,  418 

negotiable  instruments,  295,  307,  418 
quasi-negotiable  instruments,  419 
specialties,  420 
other  choses  in  action,  421 
simple  contract  debts,  418,  421 
shares  and  share  certificates,  426 
mortgage  debt,  421 

Sec  also  Bills  and  notes 

Interest,  in  a  thing,  416,  433 

Distinguished  from  thing,  416,  433 
Intangible  legal  concept,  416,  433 
Real  property  and  personal  property.  433 
Movables  and  immovables,  433 

intangibles,  416,  417,  434,  435 
Classification  of  interests  in  land,  439 
JRight  with  respect  to  a  thing,  77 

whether  distinguishable  from  interest,  77 
Legal  relations  with  respect  to  land,  527 

Internal  rule  of  law,  4 

International  and  intranational  cases,  223 

Conflicts  within  the  United  States,  227 
Conflicts  within  the  British  Empire,  234 

International  private  law,  6 
Intranational,  see  International 
Italian  law,  renvoi  in,  145,  189,  199,  201 
Joint  obligation,  325,  327 
Judgment,  debt,  situs,  418 

See  also  Foreign  judgment 
Judicial  separation,  605,  648 
Jurisdiction,  in  sense  of  territorial  unit,  I,  2 
Jurisdiction,  legislative,  10,  22 
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Jurisdiction  of  courts,  5 

Distinguished  from  proper  laiw,  171 

Personal  service  of  writ,  535,  536,  537 

Transitory  and  local  actions,  536,  537 

With  respect  to  foreign  land,  520,  526,  534,  537  ff. 

Forum  conveniens,  536 

Administration  of  estates,  446,  450,  555 

See  also  Annulment  of  marriage;  Divorce;  Judicial  sep¬ 
aration 

Jus  ad  rem,  420,  428 

h^s  in  personam,  525,  526,  527 

Jus  in  re,  in  rem,  420,  428,  526,  527 

Kingsdown's  Act,  Lord,  text  of,  470 
Reasons  for  statute,  126,  471 
‘'Personal  estate,’*  457,  474,  483,  516,  517 
Will  of  British  subject,  470 
Effect  of  statute,  456,  457,  471,  477 
Construed  in  facultative  sense,  127,  209,  210,  478 
Change  of  domicile  of  testator,  463 

construction  of  will,  463,  464,  465 
validity  of  will,  464 

Diversity  of  provincial  legislation  in  Canada,  472 
Commissioners  on  uniformity  of  legislation,  473 
Suggested  redraft  of  the  statute,  474 
Doctrine  of  conversion,  516,  517 

See  also  Will 

Land,  immovable,  433,  439 

Real  property  and  personal  property,  433,  434,  487 
Immovables  and  movables,  433,  434 
Succession  on  death,  452 
Transactions  inter  vivos,  519 
Form  of  conveyance,  521 
Intrinsic  validity  of  conveyance,  521 
Classification  of  interests  in  land,  439 
Property  in  or  title  to  land,  452,  519 
Possession  of  land,  5 1  9 
Dismemberments  of  property,  522 
limited  in  duration,  522 
limited  in  nature,  522 

Equitable  and  legal  interests,  522,  524,  525 
Nature  of  equitable  interests,  525,  526,  527 
Contract  or  equity  with  respect  to  land,  528 
Property  or  interest  and  legal  relations,  522 
difficulty  of  distinction,  522,  525 
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Land,  analysis  of  legal  relations,  524 

Powers  of  personal  representative,  543 
Capacity  to  convey  or  mortgage  land,  548  ff. 

Capacity  to  contract  respecting  land,  548  if. 

Lex  ret  sitae  and  the  renvoi,  466,  550 
Jurisdiction  of  courts,  520,  534 
See  also  Mortgage  of  land;  Will 

Law,  of  a  country,  3 

Includes  domestic  rules  and  conflict  rules,  3 
Equivalent  to  law  of  the  forum,  3 
Ambiguity  of  reference  to,  7,  8,  9,  26 
The  prophecies  of  what  the  courts  will  do,  28 
See  also  Equitable  interest;  Forum,  law  of  the;  Legal 
interest;  Legal  relations;  Renwi 

Law  district,  or  country,  2,  223 

Law  of  the  forum,  see  Forum,  law  of  the 

Legal  interest,  distinguished  from  equitable,  522,  524,  525 
From  subject  of  interest,  416,  433,  438 

Legal  relations,  analysis  of,  524 

Property  or  interest  in  land,  522 

Legislative  jurisdiction,  see  Acquired  rights 

Legislative  power  in  Canada,  53,  54,  55 
Bills  and  notes,  271 
Substance  and  procedure,  258,  259 
^Marriage  and  divorce,  53,  606,  607 

Legitimacy,  80 

Status  distinguished  from  capacity,  80,  599 

Legitimation,  by  subsequent  marriage,  80,  580,  593 
By  adoption  or  recognition,  593 
Status  and  succession,  80,  580,  600 
Legitimation  ab  origine,  596 
Legitimation  a  praesenti,  596 
Wright -Grove  rule,  597,  599 
See  also  Adoption  of  child 
Lex  and  forum,  confusion  between,  171 

See  also  Jurisdiction  of  courts;  Proper  law 
Lien,  and  pledge,  400 

Life  insurance,  and  administration  of  estates,  568 

Limitation  of  actions,  or  prescription,  240 
Characterization  of  domestic  statute,  240 
Characterization  of  foreign  statute,  243 
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Question  of  substance  or  procedure*  240,  241 
right  or  remedy,  242,  243 
Unsatisfactory  results,  242,  244 
Various  theories,  247,  248 
Suggested  modes  of  solution,  249 
Tolling  provisions  of  domestic  statute,  252 
''Borrowing'*  statutes,  255 

Lis  pendens,  forum  conveniens,  536 
Local  and  transitory  actions,  536 
Local  law  theory,  32 
T^cal  rule,  domestic  rule,  4 
Locke  King’s  Act,  451 
Market  overt,  sale  in,  377,  383,  384,  410 

Marriage,  definition,  603 

Formalities  of  celebration,  643,  646 
canon  law,  and  statute,  644,  645 
proof  of  marriage,  presumption,  266,  268 
Parental  consent  to  marriage,  48,  55 
Intrinsic  validity,  634 

capacity  to  marry,  634 
prohibited  degrees,  634 
Ecclesiastical  and  civil  jurisdiction,  603 
and  law,  603 

Roman  canon  law  in  England,  643 
Matrimonial  jurisdiction  in  Canada,  606  ^ 

Terminable  marriages,  650 
Potentially  polygamous  marriages,  654 
Recognition  of  foreign  polygamous  marriages,  657 

See  also  Annulment  of  marriage;  Divorce;  Judicial  sep¬ 
aration;  Legitimation  by  subsequent  marriage; 
Will 

Marriage  law  and  testamentary  law,  69,  459 

Revocation  of  will  by  subsequent  marriage,  72,  462 

Married  woman,  capacity,  548-554 
Marshalling,  452 

Matrimonial  jurisdiction,  603,  606 

Matrimonial  rpoperty,  69,  459^ 

Distinguished  from  succession,  69,  459 
Common  property  or  separate  property,  69,  70,  460 
Not  affected  by  change  of  domicile,  67,  70,  460 
Maltese  marriage  and  the  law  of  France,  71 
Husband  and  wife,  Quebec,  550  ff. 

alteration  of  marriage  contract,  551,  553 
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Minor,  infant,  79 

Parental  consent  to  marriage,  48 
Status  of  minor,  79 

distinguished  from  incidents  of  status,  79 
and  from  capacity,  80,  81,  664 

Money  had  and  received,  357 

Mortgage  of  land,  personal  property,  443,  484,  486 
But  interest  in  land,  443,  444,  492,  495 
Succession,  lex  tei  sitae,  480,  481,  492 
Under  Lord  Kingsdown’s  Act,  483,  485 
Situs  of  mortgage  debt,  42 1 
Foreclosure,  foreign  land,  539,  540 
Sale  under  mortgage,  foreign  land,  539 
Redemption,  foreign  land,  541 
Power  to  discharge  mortgage,  543 
Contract  to  mortgage  land,  548  if. 

Mortgage  of  chattel,  402 

Movables,  personal  chattels,  376 

Include  only  tangible  things,  435,  556 

but  conventionally  include  intangibles,  435,  556 
Movables  and  immovables,  433,  434 
Personal  property  and  real  property,  433,  434 
Succession  on  death,  lex  domicilii,  453 
Administration  and  succession,  555 
Transfer  inter  vivos,  lex  rei  sitae,  377 

recognition  of  title  in  another  country,  387 
subsequent  transaction  in  new  situs,  391 
Change  of  situs  without  consent  of  owner,  379 
Market  overt,  sale  in,  377,  383,  384,  410 
Borderland  between  contract  and  conveyance,  385 
Lex  rei  sitae  and  proper  law  of  contract,  385 
Goods  in  transit,  contract  of  sale,  380 
Aggregate  unit  of  movables,  380 
Sale  and  agreement  to  sell,  392 
Stoppage  in  transitu  and  dissolution,  394 
Intrinsic  validity  of  transfer,  399 
Pledge  and  lien,  400 

Conditional  sales  and  chattel  mortgages,  402 

Municipal  rule,  or  law,  4 

Nation,  in  the  conflict  of  laws,  1,  2,  3,  223,  224 

National  law,  of  a  British  subject,  197 
Of  a  Canadian  citizen,  198,  226,  227 
Of  a  citizen  of  the  United  States,  197,  198 
Refererice  in  a  foreign  conflict  rule,  193,  194 
Domicile  of  origin,  204,  205,  206 
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Nationality,  as  connecting  factor,  92 

Ascertained  by  lex  patriae,  92,  note  (o) 

Conflict  between  nationality  and  domicile,  169 

See  also  British  Nationality;  Canadian  Citizenship  Act 

Negotiable  instruments,  transfer  inter  vivos,  295 
Quasi-negotiable  instruments,  419 
Non-negotiable  instruments,  421 
See  also  Bills  and  notes;  Intangibles 

Obligations,  to  pay  mony,  transfer,  418 
See  also  Intangibles 
^l^ligatio  theory,  1 1 

Parental  consent  to  marriage,  48,  630,  633 

Personal  law,  composite  system  of,  174,  194,  197,  220 

Personal  property,  and  real  property,  433 
Movables  and  immovables,  433 
Mortgagee’s  interest  in  land,  486 
Definitions  in  Wills  Acts,  487 

Pledge,  and  lien,  400 

Polygamous  marriage,  81 
Status  of  parties,  81 

distinguished  from  incidents,  81 
Potentially  polygamous  marriages,  654 
Recognition  of  foreign  polygamous  marriage,  657 

Power  of  agent,  see  Agency,  Agent  ^ 

Power  of  appointment,  455,  573 
Power  of  attorney,  369,  370 

Power  of  executor  or  administrator,  see  Administration;  Suc¬ 
cession 

Preliminary  question,  101,  102,  104,  165 
Prescription,  see  Limitation  of  actions 
Primary  and  secondary  characterization,  98 
Private  international  law,  title  of  subject,  1,  6 
Scope  of  subject,  5,  6 
Westlake’s  discarded  definition,  1 

Privy  Council,  and  the  renvoi,  214 

Confusion  of  fora,  216,  217,  220 
Obiter  dicta  in  conflict  cases,  218,  219,  500,  501 
.  Authority  of  decision,  219 
On  appeal  from  an  English  court,  176,  221 
Otherwise  not  an  English  court,  217,  220 


724 


Index 


Procedure,  distinguished  from  substa-nce,  163,  257 
Governed  by  domestic  lex  fori,  257 
Distinguished  from  formalities,  Statute  of  Frauds,  60,  63 
**No  action  shall  be  brought,"  64,  261,  262,  263,  318 
Distinguished  from  status,  83 
Scope  of  procedure,  264,  265 

See  also  Limitation  of  actions;  Substance  and  procedure 

Prohibited  degrees^  consanguinity  or  affinity,  634 

Proper  law,  selection  of,  86 
Application  of,  94 

Proper  law  and  factual  situation,  94  ^ 

Proper  law  of  a  contract,  308  ^ 

Property,  in  things,  416,  433 

di^tingushed  from  things,  416,  433 
Intangible  legal  concept,  416,  433 
Property,  contract  and  conveyance,  77 
Property  or  interest  in  land,  77,  452,  519 

merely  benejfit  of  legal  relations,  77,  527 
See  also  Interest;  Land 

Provinces  of  Canada,  separate  law  districts,  2 
Public  policy,  312,  334 
Qualification,  see  Characterization 
Quantum  meruit,  360 

Quas^on tract,  356 

Money  had  and  received,  357 
Quantum  meruit,  360 

Law  Reform  (Frustrated  Contracts)  Act,  356,  358,  36Q 
Contract  governed  by  English  law,  364 
Law  governing  unjust  enrichment,  364-367 

Quasi-delict,  695 

Quasi-negotiable  instruments,  419 

Quebec,  distinct  system  of  law,  225,  271 

Distinct  system  of  conflict  rules,  35,  112,  200,  225,  238 
Delict  and  quasi-delict,  695 

Phillips  V.  Eyre  in  Quebec,  17,  685,  696 
Machado  v.  Pontes  in  Quebec,  695,  699 
Status  and  capacity,  83,  114,  324,  325 
Formal  validity  of  will,  113,  146,  147,  178 
of  contract  or  transfer,  387 
Intrinsic  validity  of  will,  115 
Prescription,  245,  246,  255,  256 
Commercial  law,  bills  of  exchange,  271 
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Proper  law  of  a  contract,  349,  387 
Transfer  inter  vivos  of  a  chattel  377 
Dissolution  of  contract,  394 
Chattel  mortgage  and  conditional  sale,  407 
Sale  of  thing  not  owned  by  seller,  381,  393 
Question  prealable,  165 

Real  property,  and  personal  property,  433,  486 
Immovables  and  movables,  433 
Classification  of  interests  in  land,  439 
Mortgagee's  interest  in  land,  personal  property,  486 
^  Definitions  in  Wills  Acts,  487 
•  See  also  Conversion,  doctrine  of 
Recognition  or  adoption  of  child,  593 
Relations,  see  Legal  relations 

RentK^i,  doctrine  of  the,  109,  1 10,  118 
Implicit  in  acquired  rights  theory,  25 
Stated  in  terms  of  acquired  rights,  21,  151,  175 
status  and  the  lex  domicilii ,  21,  150 
Desistement  theory,  22,  23 
Conflict  of  characterization  of  question,  160,  184 
Latent  conflict  of  connecting  factors,  90,  91,  160,  179,  185 
Patent  conflict  of  connecting  factors,  96,  160,  169 
Renwi  and  characterization,  107,  184 
Ping-pong  or  lawn  tennis  theory,  167 
Foreign  court  theory,  171 
Total  renvoi  theory,  188,  189,  190 

distinguished  from  partial  renvoi,  188,  215 
or  rejection  of  renvoi,  188 
Cir cuius  inextricabilts,  168,  171,  184 
Formal  validity  of  will  of  movables,  120,  128,  146 

justifiable  favourable  treatment,  122,  127,  177,  210 
Lord  Kingsdown's  Act,  125,  126 
Intrinsic  validity  of  will  of  movables,  130,  143,  210 
Succession  to  movables  on  intestacy,  130,  143,  210 
Title  to  land,  180,  212 
Interests  in  movables,  180 
Existence  of  status,  182,  212 
Commercial  contract,  214 
Renvoi  in  French  law,  136,  190 
in  Italian  law,  145,  189,  199 
in  German  law,  135,  148,  190  • 

Riickverweisung,  Weiterverweisung,  132,  167 
Exceptional  cases,  renvoi  justifiable,  176,  208 
Lex  situs  of  land  and  the  renvoi,  466 
Unitary  and  composite  systems  of  law,  194 
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Renvoi,  composite  system  of  personal  law,  196,  220 
National  law,  of  a  British  subjcct^  197 
of  a  Canadian  citizen,  198,  226,  227 
of  a  citizen  of  the  United  States,  197,  198 
Renvoi  and  the  Privy  Council,  214 
bills  of  lading,  342,  343 
Secondary  characterization  and  renvoi ,  164 
Situation  wholly  connected  with  foreign  country,  183 
Judgments  of  single  judges,  176,  208 

no  unequivocal  appellate  decision,  176,  208 
Conflicts  within  the  United  States,  229,  230 
Conflicts  within  the  British  Empire,  234,  237 

Restatement  of  conflict  of  laws,  10,  327  ^ 

Needs  to  be  restated,  233 
Acquired  rights  theory,  10,  230 
As  to  bills  and  notes,  327 
As  to  unjust  enrichment,  366 

Restatement  of  property,  523 

Analysis  of  legal  relations,  524 

Right,  created  only  by  the  law  of  the  forum,  27,  30 
The  nature  of  a  right,  27 

the  hypostasis  of  a  prophecy,  29 
All  rights  are  personal,  527 

analysis  of  legal  relations,  524 
right  correlative  of  duty,  524 
Jus  ad  tem,  420,  428 
J^s  in  personam,  525,  526,  527 
Jus  in  re,  in  rem,  420,  428,  526,  527 
Renvoi  and  acquired  rights,  175,  176 
See  also  Conflict  rule,  meaning  of;  Legal  relations 

Roman  canon  law  in  England,  643,  644 

Ruckverweisung,  132,  167 

Sale,  and  agreement  to  sell,  392 

Secondary  characterization,  98 

Relation  to  the  renvoi,  107,  164 

Selection  of  the  proper  law,  86 

Second  stage  in  court’s  enquiry,  36,  86 
The  connecting  factor,  86 
characterization  of,  90 

Distinction  between  land  and  movables,  435,  436 

not  between  realty  and  personalty,  436,  437,  444 
See  also  Characterization 

Set-off,  and  compensation,  325,  326 
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Shares,  and  share  certificates,  426 
Multiple  share  registries,  427 
Situs  of  shares  and  of  certificates,  428 
Certificates  not  fully  negotiable,  429 

Situs,  of  thing,  415 

Transfer  by  lex  tei  sitae,  377 
Change  of  situs  without  consent  of  o^tier  xiq 
Subsequent  transaction  in  new  situs,  39 
No  situs  of  an  interest  in  a  thing,  416 
Intangible  has  no  actual  situs,  417 
Legal  situs  attributed  to  intangible.  417  410 
^  simple  contract  debt,  418,  421  ' 

^  specialty,  418,  419,  420 

judgment  debt,  418 
negotiable  instrument,  418,  419 
quasi- negotiable  instrument,  419 
mortgage  debt,  421 
chose  in  action,  421 
shares  and  share  certificates,  426 

See  also  Connecting  factor;  Intangibles;  Movables 

Specialty,  what  included  in,  418 
Situs  of  specialty,  418,  420 
Tansfer  inter  vivos,  420 

Specific  performance,  foreign  land,  538 
Procedural  or  substantive,  264 

State,  in  the  conflict  of  laws,  1,  2,  3,  223  % 

Status,  distinguished  from  capacity,  79,  659^  gg. 
Distinguished  from  incidents  of  status, '79  ren 
Distinguished  from  procedure,  83  »  0  y,  00^ 

Existence  of  status  and  the  lex  domicilii^  j]  70  1  cn 
Status  and  capacity,  France,  Quebec,  83  s/'t 
Status  of  a  minor,  79,  664  *  ,114 

incidents  of  status  and  capacity,  79 
Status  of  legitimate  child,  80,  458,  459 

distingmshed  from  right  of  succession  30  82  458 

See  also  Legitimation 

Statute  of  limitation,  see  Limitation  of  action^ 

Statute  of  Frauds,  see  Frauds,  Statute  of 

Stoppage  in  transitu,  394 

Distinguished  from  dissolution  of  contract  394 

Subsidiary  question,  166 


730^' 


Index 


Vested  rights,  see  Acquired  rights 

Vorfrage,  165 
Wagering,  betting,  314 

Weiterverweisung,  132,  167 

Will,  land  and  movables,  452,  453 

Movables,  formal  validity,  112,  120,  128,  146 
Movables,  intrinsic  validity,  115,  130,  143 
Personal  estate.  Lord  Kingsdown’s  Act,  126,  456,  457 
Land,  formal  validity,  456 
Land,  intrinsic  validity,  454 
Disposing  power  of  testator,  454,  576 
rentxii,  115,  116,  140,  145 
Dependants’  Relief  Acts,  455,  574 
Power  of  appointment,  455 
Will  witnessed  by  husband  of  donee,  477,  479 
Revocation  of  will,  461 
Subsequent  marriage  of  testator,  72,  462 
Change  of  domicile,  463 
Construction  of  will,  464 
Election,  465 

Forinalities  and  capacity,  58 
Foreign  probate,  503,  543 
Registration  of  unproved  will,  507 

See  also  K.ingsdown\s  Act,  Lord;  Succession 


